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Palagi. Affirmed. Inbody, Judge, and Irwin, Chief Judge, and 
Mues, Judge. 

No. A-98-296: Andrews v. Andrews. Affirmed. Irwin, Chief 
Judge, and Mues and Inbody, Judges. 
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No. A-98-298: In re Interest of Sierra T. Affirmed. Hannon 
and Inbody, Judges, and Blue, District Judge, Retired. 

No. A-98-300: Chamberlain v. McCulley Township. 
Affirmed. Sievers, Hannon, and Carlson, Judges. 

No. A-98-349: Austin v. Commercial Fed. Bank. Affirmed. 
Irwin, Chief Judge, and Sievers and Inbody, Judges. 

No. A-98-351: Rucker v. Hall. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Hannon, Judge. 

No. A-98-355: State v. Alexander. Affirmed. Hannon, Judge, 
and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-358: Medina v. Medina. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Hannon, Judge. 

No. A-98-377: Siemers y. Siemers. Affirmed as modified, 
and cause remanded with directions. Sievers, Judge, and Irwin, 
Chief Judge, and Hannon, Judge. 

No. A-98-395: Siebrandt v. Siebrandt. Affirmed. Hannon, 
Mues, and Inbody, Judges. 

No. A-98-405: Huryta v. Huryta. Affirmed in part, affirmed 
in part as modified, and in part reversed and remanded with 
directions. Mues and Inbody, Judges, and Buckley, District 
Judge, Retired. 

No. A-98-414: State v. Thompson. Affirmed as modified. 
Sievers, Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-415: Collier v. Moorer. Affirmed. Hannon, 
Sievers, and Carlson, Judges. 

No. A-98-418: Graff v. Graff. Affirmed. Hannon, Sievers, 
and Carlson, Judges. 

No. A-98-448: State v. Orange. Reversed and remanded with 
directions. Hannon, Judge, and Irwin, Chief Judge, and Mues, 
Judge. 

No. A-98-452: Long v. White. Affirmed in part, and in part 
reversed and remanded for further proceedings. Hannon, Mues, 
and Carlson, Judges. 

No. A-98-470: Hanes v. Hanes. Affirmed in part, and in part 
reversed and vacated. Sievers, Hannon, and Carlson, Judges. 

No. A-98-490: Stegman vy. State. Affirmed. Hannon, Mues, 
and Carlson, Judges. 

No. A-98-506: State v. Boatwright. Affirmed as modified. 
Hannon, Judge, and Irwin, Chief Judge, and Sievers, Judge. 


xvi CASES DISPOSED OF BY MEMORANDUM OPINION 


No. A-98-519: Rice v. Pittenger. Reversed and remanded for 
a new trial. Hannon, Sievers, and Carlson, Judges. 

No. A-98-525: Meyer v. Meyer. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Hannon, Judge. 

No. A-98-526: In re Interest of Stephon R. Affirmed. 
Hannon, Judge, and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-528: Romero v. Islas. Reversed and remanded for 
further proceedings. Mues, Judge, and Irwin, Chief Judge, and 
Inbody, Judge. 

No. A-98-537: Andersen v. Ganz. Affirmed. Hannon, Mues, 
and Inbody, Judges. 

No. A-98-544: Nelson v. City of Omaha Zoning Bd. of 
Appeals. Affirmed. Mues, Hannon, and Inbody, Judges. 

No. A-98-563: State v. Paulsen. Affirmed. Hannon, Judge, 
and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-604: Plucknett v. Prokop. Affirmed. Mues, 
Hannon, and Inbody, Judges. 

No. A-98-606: State v. Jeanneret. Appeal dismissed. Mues, 
Inbody, and Carlson, Judges. 

No. A-98-612: State v. Al-Hachami. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Hannon, Judge. 

No. A-98-633: Roseberry v. Roseberry. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-661: James Neff Kramper Family Farm v. 
Dakota Cty. Bd. of Equal. Affirmed. Inbody, Judge, and Irwin, 
Chief Judge, and Mues, Judge. 

No. A-98-682: State v. Coutts. Affirmed. Hannon, Judge, 
and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-689: State v. Hall. Affirmed. Hannon, Sievers, and 
Carlson, Judges. 

No. A-98-691: Himmelberg v. Himmelberg. Affirmed as 
modified. Sievers and Inbody, Judges, and Howard, District 
Judge, Retired. 

No. A-98-732: State v. Blair. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Hannon, Judge. 

No. A-98-747: State v. Mason. Affirmed. Inbody, Hannon, 
and Mues, Judges. 

No. A-98-768: State v. Olson. Affirmed. Mues, Sievers, and 
Inbody, Judges. 
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No. A-98-771: Firestone v. Firestone. Reversed and 
remanded for further proceedings. Per Curiam. 

No. A-98-779: State v. Laushman. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-780: American Finance v. Hollywood Auto Sales. 
Reversed and remanded for further proceedings. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge. 

No. A-98-796: James Neff Kramper Family Farm v. 
Dakota Cty. Bd. of Equal. Affirmed. Inbody, Judge, and Irwin, 
Chief Judge, and Mues, Judge. 

No. A-98-797: James Neff Kramper Family Farm y. 
Dakota Cty. Bd. of Equal. Affirmed. Inbody, Judge, and Irwin, 
Chief Judge, and Mues, Judge. 

No. A-98-803: In re Estate of Billingsley. Affirmed in part, 
and in part reversed and remanded. Inbody, Judge, and Irwin, 
Chief Judge, and Sievers, Judge. 

No. A-98-814: In re Interest of Bryant W. Affirmed. 
Sievers, Judge, and Irwin, Chief Judge, and Hannon, Judge. 

No. A-98-823: State v. Hammel. Affirmed in part, and in part 
reversed and remanded with directions to dismiss. Sievers, 
Hannon, and Carlson, Judges. 

No. A-98-825: In re Interest of Michael M. Affirmed. 
Hannon, Judge, and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-832: Lewis v. Lewis. Affirmed as modified. 
Inbody, Hannon, and Mues, Judges. 

No. A-98-834: Sadler Electric Inc. vy. Graham Constr. Co. 
Reversed and remanded for further proceedings. Inbody, 
Hannon, and Mues, Judges. 

No. A-98-835: James Neff Kramper Family Farm v. 
Dakota Cty. Bd. of Equal. Affirmed. Inbody, Judge, and Irwin, 
Chief Judge, and Mues, Judge. 

No. A-98-838: Perry v. Perry. Affirmed in part, and in part 
reversed. Hannon, Judge, and Irwin, Chief Judge, and Sievers, 
Judge. 

No. A-98-863: In re Guardianship of Melissa D. & Tiffany 
M. Affirmed. Hannon, Judge, and Irwin, Chief Judge, and 
Sievers, Judge. 

No. A-98-873: Mays v. Mays. Affirmed. Hannon, Judge, and 
Irwin, Chief Judge, and Sievers, Judge. 
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No. A-98-879: Sedivy v. Peed. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Carlson, Judge. 

No. A-98-940: In re Interest of Donald H. Affirmed. Irwin, 
Chief Judge, and Sievers and Inbody, Judges. 

No. A-98-947: State v. Ristau. Affirmed. Hannon, Judge, and 
Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-964: State v. McSwine. Affirmed. Carlson, Inbody, 
and Mues, Judges. 

No. A-98-969: In re Interest of Tekela B. & Andriana B. 
Affirmed. Irwin, Chief Judge. 

No. A-98-986: In re Interest of Ryan G. et al. Affirmed. 
Mues, Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-987: Pokorny v. Colfax Cty. Bd. of Equal. 
Affirmed. Hannon, Mues, and Carlson, Judges. 

No. A-98-1005: State v. Gorham. Affirmed. Hannon, 
Sievers, and Carlson, Judges. 

No. A-98-1014: State of Missouri ex rel. Nixon v. HTI 
Corp. Affirmed. Sievers, Judge, and Irwin, Chief Judge, and 
Inbody, Judge. 

No. A-98-1023: Podolece v. Podolece. Affirmed. Mues, 
Hannon, and Carlson, Judges. 

No. A-98-1040: State v. Cole. Affirmed. Carlson, Mues, and 
Inbody, Judges. 

No. A-98-1051: In re Interest of Jessica S. et al. Affirmed. 
Hannon, Sievers, and Carlson, Judges. 

No. A-98-1052: In re Interest of Crystal A. Affirmed. 
Inbody, Judge, and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-1066: Taubenheim v. Morrow. Affirmed. Inbody, 
Hannon, and Mues, Judges. 

No. A-98-1071: King v. King. Affirmed. Mues, Hannon, and 
Inbody, Judges. 

No. A-98-1090: State v. Teton. Reversed and remanded for 
further proceedings. Inbody, Hannon, and Mues, Judges. 

No. A-98-1096: State v. Magee. Reversed and remanded 
with directions. Inbody, Mues, and Carlson, Judges. 

No. A-98-1130: State v. Ozmun. Affirmed. Inbody, Judge, 
and Irwin, Chief Judge, and Mues, Judge. 

No. A-98-1131: Cole v. Stennis. Affirmed. Inbody, Hannon, 
and Mues, Judges. 
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No. A-98-1134: State v. Timson. Remanded for resentenc- 
ing. Per Curiam. 

No. A-98-1135: In re Interest of Jennifer O. Affirmed. 
Inbody, Judge, and Irwin, Chief Judge, and Sievers, Judge. 

No. A-98-1142: State v. Rhodes. Affirmed. Sievers, Hannon, 
and Carlson, Judges. 

No. A-98-1172: Astleford vy. Astleford. Affirmed as modi- 
fied. Sievers, Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-1175: Briggs v. Briggs. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-1185: State v. Aude. Affirmed. Hannon, Mues, and 
Carlson, Judges. 

Nos. A-98-1205, A-98-1206: State ex rel. Miller v. Miller. 
Affirmed as modified. Inbody and Hannon, Judges, and 
Buckley, District Judge, Retired. 

No. A-98-1209: In re Interest of Jeremy M. Reversed and 
remanded. Hannon, Mues, and Carlson, Judges. 

No. A-98-1210: Nickens v. Conley. Affirmed in part, 
affirmed in part as modified, and in part reversed. Hannon and 
Inbody, Judges, and Buckley, District Judge, Retired. 

No. A-98-1231: In re Interest of Christopher I. Affirmed. 
Hannon, Inbody, and Mues, Judges. 

No. A-98-1237: Larsen vy. Larsen. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-1242: State v. Mickles. Affirmed. Per Curiam. 

No. A-98-1276: Svatos v. Svatos. Affirmed. Mues, Hannon, 
and Inbody, Judges. 

No. A-98-1287: Park Place Chevrolet v. Douglas Cty. 
Affirmed. Mues, Hannon, and Inbody, Judges. 

No. A-98-1292: State v. Cullum. Affirmed. Inbody, Judge, 
and Irwin, Chief Judge, and Mues, Judge. 

No. A-98-1297: State v. Krimmel. Affirmed. Carlson, 
Hannon, and Mues, Judges. 

No. A-98-1306: State v. Izara. Affirmed. Hannon, Mues, and 
Carlson, Judges. 

No. A-98-1315: State v. Peterson. Affirmed. Carlson, 
Hannon, and Mues, Judges. 

No. A-98-1377: State v. Zwygart. Affirmed. Inbody, 
Hannon, and Mues, Judges. 
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No. A-99-024: In re Interest of Pete G. Reversed and 
remanded. Hannon and Inbody, Judges, and Buckley, District 
Judge, Retired. 

No. A-99-057: Deines v. Deines. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge. 

No. A-99-184: In re Interest of Matthew L. Affirmed. 
Irwin, Chief Judge, and Carlson, Judge, and Howard, District 
Judge, Retired. 

No. A-99-195: In re Interest of Matthew M. Affirmed. 
Hannon, Mues, and Inbody, Judges. 

No. A-99-231: Prokop v. Chaloupka. Affirmed. Hannon, 
Mues, and Inbody, Judges. 

No. A-99-258: Rathke v. A.C.L, Inc. Affirmed. Inbody and 
Hannon, Judges, and Buckley, District Judge, Retired. 

No. A-99-298: In re Interest of Jeff C. Affirmed. Inbody and 
Hannon, Judges, and Buckley, District Judge, Retired. 

No. A-99-323: State vy. Winter. Affirmed. Inbody, Hannon, 
and Sievers, Judges. 

No. A-99-424: DeWitt v. Garvey. Affirmed. Mues, Hannon, 
and Carlson, Judges. 

No. A-99-477: State v. Botts. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Carlson, Judge. 

No. A-99-587: In re Interest of Kay Cee G. Affirmed. 
Inbody, Hannon, and Sievers, Judges. 

No. A-99-603: Huryta v. Huryta. Affirmed as modified. 
Sievers, Hannon, and Inbody, Judges. 

No. A-99-607: In re Interest of Tiffany P. Affirmed. 
Howard, District Judge, Retired, and Sievers and Inbody, 
Judges. 

No. A-99-826: In re Interest of Tyler F. & Jeremy U. 
Affirmed. Hannon, Judge, and Irwin, Chief Judge, and Carlson, 
Judge. 

No. A-99-1020: State v. Walker. Affirmed. Irwin, Chief 
Judge, and Inbody and Carlson, Judges. 


LIST OF CASES DISPOSED OF 
WITHOUT OPINION 


No. A-97-850: Tyler v. Finke. Affirmed. See rule 7A(1). 

No. A-97-950: Knigge v. Knigge. Stipulation allowed; 
appeal dismissed with prejudice. 

No. A-97-970: Trease v. Trease. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. A-97-1074: Yah v. Ferguson. Affirmed. See rule 7A(1). 

No. A-97-1084: Neujahr on behalf of Neujahr v. 
McGregor. Judgment summarily affirmed. See rule 7A(1). 

No. A-97-1087: Wondercheck vy. O’Neal. Stipulation 
allowed; appeal dismissed with prejudice. 

No. A-97-1354: Mid City Stereo, Inc. y. Nebraska Dept. of 
Revenue. Stipulation allowed; appeal dismissed. 

No. A-98-131: Jochum v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-98-187: Schake v. Schake. Affirmed. See rule 7A(1). 

No. A-98-189: State v. Magilton. Appeal dismissed. See rule 
7A(2) and State v. Jacques, 253 Neb. 247, 570 N.W.2d 331 
(1997). 

No. A-98-190: State v. Davis. Affirmed. See rule 7A(1). 

No. A-98-239: State v. Burt. Affirmed as modified. See rule 
7A(1). Maximum minimum of sentence modified to 20 months. 
See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-364: State v. Bade. Motion of appellee for sum- 
mary affirmance granted, except that the sentence of 4 to 5 years 
on the sexual assault of a child charge, a Class IV felony, is 
hereby modified to a term of 20 months to 5 years pursuant to 
State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-385: Tyler vy. Stennis. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-98-391, A-98-392: State y. Cotton. Affirmed. See 
rule 7A(1). 
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xxii CASES DISPOSED OF WITHOUT OPINION 


No. A-98-398: State v. Wade. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999). 

No. A-98-424: AT&T Universal Card Servs. v. Hubbard. 
Affirmed. See rule 7A(1). 

No. A-98-426: State on behalf of Gay v. Smith. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-98-431: State v. Moore. Affirmed. See rule 7A(1). 
See, also, Neb. Rev. Stat. § 29-1207(4) (Reissue 1995) and State 
v. Lafler, 225 Neb. 362, 405 N.W.2d 576 (1987). 

No. A-98-432: State v. Graybill. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-433: State v. McKenna. Motion of appellee for 
summary affirmance granted as modified; maximum minimum 
of sentence modified to 20 months. See State v. Urbano, 256 

Neb. 194, 589 N.W.2d 144 (1999). 
' No. A-98-434: State v. Welch. Affirmed as modified. See 
rule 7A(1). Maximum minimum of sentence modified to 20 
months. See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 
(1999). 

No. A-98-444: State v. Rask. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-474: State v. Haler. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999). 

No. A-98-475: State v. Haler. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-476: State v. Sysel. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-501: State v. Gardipee. Motion of appellee for 
summary affirmance granted as modified. Maximum minimum 
of sentence modified to 20 months. See State v. Urbano, 256 
Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-502: State v. Gardipee. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-98-505: State v. Webb. Affirmed as modified. See rule 
7A(1). Maximum minimum of sentence modified to 20 months. 
See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999), 

No. A-98-507: State v. Richart. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-512: In re Maides Conduit Trust, Carroll v. 
Maides. Appeal dismissed. See rule 7A(2). 

No. A-98-517: State v. Martinez. Affirmed. See rule 7A(1). 

No. A-98-518: State v. Fahrenholz. Motion of appellee for 
summary affirmance granted as modified. Maximum minimum 
of sentence on possession charge modified to 20 months. See 
State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). “Hard 
labor” stricken from sentence. 

No. A-98-529: Williams y. Williams. Stipulation allowed; 
appeal dismissed. 

No. A-98-538: State v. Kam. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999). 

No. A-98-539: State vy. Hendricks. Motion of appellee for 
summary affirmance granted as modified. Maximum minimum 
terms of sentence modified to 20 months. See State vy. Urbano, 
256 Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-542: State v. Adams. Motion of appellee for sum- 
mary affirmance granted as modified. Hard labor portion of sen- 
tence removed and maximum minimum of sentence modified to 
20 months. See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 
(1999). 

No. A-98-573: State v. Oliver. Affirmed. See rule 7A(1). 

No. A-98-589: State v. Wilson. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999). 

Nos. A-98-594, A-98-595: State v. Valenzuela. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). See, also, Neb. Rev. Stat. § 29-2204(1)(a)(ii)(B) 
(Cum. Supp. 1998) and State v. White, 256 Neb. 536, 590 
N.W.2d 863 (1999). 
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No. A-98-605: Nickens y. Department of Motor Vehicles. 
Stipulation allowed; appeal dismissed. 

No. A-98-608: State vy. Britt. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999). 

No. A-98-609: Koll y. City of Lincoln. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-625: State v. Nava. Motion of appellee for sum- 
mary affirmance granted, except that sentence of 3 to 5 years on 
second degree assault modified to 20 months to 5 years. See 
State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-626: State v. Leggett. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-98-639 through A-98-642: State y. Reisig. Motion of 
appellee for summary affirmance granted as modified. 
Sentences reduced to 20 to 48 months. See State v. Urbano, 256 
Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-643: State v. Gutierrez. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-98-655: State v. Holden. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
No. A-98-662: Tyler vy. Karas. Affirmed. See rule 7A(1). 

No. A-98-664: State v. Weaver. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Bennett, 256 Neb. 747, 591 N.W.2d 779 (1999); State v. 
Ditter, 255 Neb. 696, 587 N.W.2d 73 (1998). 

No. A-98-666: State v. Eadie. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999). “Hard labor” stricken from 
sentence. 

No. A-98-685: State v. White Dress. Motion of appellee for 
summary affirmance granted as modified. Maximum minimum 
of sentence modified to 20 months. See State v. Urbano, 256 
Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-686: State v. Richter. Motion of appellee for sum- 
mary affirmance sustained. See Neb. Rev. Stat. § 29-2204 (Cum. 
Supp. 1998). 
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Nos. A-98-687, A-98-688: State v. Dion. Affirmed. See rule 
7A(I). 

No. A-98-692: State v. Jun. By order of the court, appeal dis- 
missed for failure to file briefs. 

No. A-98-701: State v. Schmuecker. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-703: State v. Mullis. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-714: State v. Albert. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-98-715, A-98-716: State v. Garza. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-723: State y. Chaves. Conviction and sentence 
affirmed. See rule 7A(1). 

No. A-98-726: State v. Witte. Motion of appellee for sum- 
mary affirmance granted as modified. Sentence modified to 20 
months to 5 years. See State v. Urbano, 256 Neb. 194, 589 
N.W.2d 144 (1999). 

No. A-98-731: State vy. Grayson. Motion of appellee for 
summary affirmance sustained. But see Neb. Rev. Stat. 
§ 29-2204 (Cum. Supp. 1998). 

No. A-98-734: State v. Roberts. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-750: State v. Pettis. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-751: State v. Pettis. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum term of sen- 
tence for second degree assault conviction modified to 5 years. 
See Neb. Rev. Stat. § 28-105 (Cum. Supp. 1998). Maximum 
minimum of sentence for second degree assault conviction mod- 
ified to 20 months. See State v. Urbano, 256 Neb. 194, 589 
N.W.2d 144 (1999). 

No. A-98-755: In re Interest of Patterson. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-763: State v. Faz. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 
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No. A-98-764: State v. Anstine. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-776: State v. Boonrod. Motion of appellee for 
summary affirmance sustained. See rule 7B(2). 

No. A-98-777: State v. Lara. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999). 

No. A-98-778: State v. Lara. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-784: State v. Brand. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-786: State v. Adkins. Motion of appellee for sum- 
mary affirmance granted as modified. See rule 7A(1). Maximum 
minimum sentence for criminal mischief modified to 20 months. 
See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-787: Hall v. Hall. By order of the court, appeal dis- 
missed for failure to file briefs. 

No. A-98-788: Cole v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-790: State v. Kelley. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-793: Schoenfelder y. Chief Industries, Inc. 
Affirmed. See rule 7A(1). 

No. A-98-799: State v. Johnson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-804: Packett v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-805: State v. Burress. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-807: Wise v. Bowden. Affirmed. See rule 7A(1). 

No. A-98-810: State v. Conover. Motion of appellee for 
summary affirmance granted as modified. See rule 7B(2). 
Sentence modified to 20 to 48 months. 

No. A-98-819: State v. Utter. Affirmed. See rule 7A(1). 
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No. A-98-830: Board of Regents of the University of 
Nebraska v. Fu. Stipulation allowed; appeal dismissed; each 
party to pay own costs. 

No. A-98-831: Wiek v. Mynster. Affirmed. See rule 7A(1). 
See, also, Spittler v. Nicola, 239 Neb. 972, 479 N.W.2d 803 
(1992). 

No. A-98-837: State v. Miller. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-98-840, A-98-841: State v. Scarlett. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-842: State v. Gatto. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-98-843, A-98-844, A-98-845: State v. Droppleman. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-848: Cole v. Dempsey. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mle 
7B(2). 

No. A-98-849: State v. Trump. Appeal dismissed. 

No. A-98-853: In re Interest of Wooten. Affirmed. See rule 
7A(1). 

Nos. A-98-854, A-98-855: State v. Steinbach. Affirmed. See 
rule 7A(1). 

No. A-98-857: State v. Robb. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-858: State v. Robb. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-859: State v. Montgomery. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-860: State v. McSwine. Motion of appellee for 
summary affirmance granted as modified. Maximum minimum 
of sentence modified to 20 months. See State v. Urbano, 256 
Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-861: Martin v. Cameron. By order of the court, 
appeal dismissed for failure to file briefs. 


xxviii CASES DISPOSED OF WITHOUT OPINION 


No. A-98-869: State v. Prothman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-870: State v. Uden. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-874: Cascio v. Dowd. Appeal dismissed for lack of 
jurisdiction. 

No. A-98-877: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-884: In re Guardianship of Meckna. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-98-887: State v. Summerville. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-902: State v. Brown. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-907: McBride y. Goodyear Tire & Rubber Co. 
Affirmed. See rule 7A(1). 

No. A-98-909: Creative Printing Papers, Inc. v. UPM- 
Kymmene (Canada) Inc. Stipulation allowed; appeal dis- 
missed; each party to pay own costs. 

No. A-98-913: White v. White. Affirmed. See rule 7A(1). 

No. A-98-914: State v. Armendariz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-915: State v. Johnson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-917: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-921: Smith vy. Brown. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-922: Placzek v. Continental Western Ins. Co. 
Stipulation allowed; appeal dismissed; each party to pay own 
costs. 

No. A-98-924: State vy. Garza. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-925: State v. Harker. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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Nos. A-98-926, A-98-927: State vy. Salway. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-928: State v. Jeremias. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-934: State y. Lopez. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-935: State y. Harris. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-939: Potter v. Sinclair Refining Co. Stipulation 
allowed; appeal dismissed. 

No. A-98-948: State v. Jones. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-949: State v. McDermott. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-950: State v. Hasse. State has filed a suggestion of 
remand citing State v. Fochtman, 7 Neb. App. 532, 584 N.W.2d 
468 (1998). After consideration of the precedent established 
therein, we vacate the conviction and sentence and remand the 
matter to the district court for further proceedings, including 
rearraignment of the defendant. 

No. A-98-951: State v. Angell. State has filed a suggestion of 
remand citing State v. Fochtman, 7 Neb. App. 532, 584 N.W.2d 
468 (1998). After consideration of the precedent established 
therein, we vacate the conviction and sentence and remand the 
matter to the district court for further proceedings, including 
rearraignment of the defendant. 

No. A-98-953: North v. Nebraska Center for Women. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-958: State v. Sierks. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-960: Phillips v. Native Council on Econ. & 
Community Dev. Motion of appellant to dismiss appeal sus- 
tained; appeal dismissed. 

No. A-98-961: Root v. K-Co, Inc. By order of the court, 
appeal dismissed for failure to file briefs. 


XXX CASES DISPOSED OF WITHOUT OPINION 


No. A-98-967: State v. Svoboda. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-970: Taylor v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-976: Vernier Technical Corp. v. Cae Vanguard, 
In. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-98-978: Jaramillo v. Hjorth. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 

No. A-98-979: State v. Terrazas. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-989: State v. DeMay. Conviction and sentence 
affirmed. See rule 7A(1). 

No. A-98-997: State v. Schmalenbach. Affirmed. See rule 
7A(1). See, also, State v. Hill, 254 Neb. 460, 577.N.W.2d 259 
(1998) and State v. Howard, 253 Neb. 523, 571 N.W.2d 308 
(1997). 

Nos. A-98-998, A-98-999: State v. Smith. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-1000: State v. Petrucci. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-1001: State v. Lincoln. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1002: State v. Lloyd. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-1003: State v. Thomas. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1006: State v. Green. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1007: State v. Green. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-98-1010: Management Consultants v. Bushman 
Family Farms. Motion sustained; appeal dismissed with 
prejudice. 

No. A-98-1020: Ditloff v. Ditloff. Stipulation allowed; 
appeal dismissed. 

No. A-98-1026: Taylor v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-1027: State v. Thomas. Motion of appellee for 
summary affirmance granted as modified. Maximum minimum 
of sentence modified to 20 months. See State v. Urbano, 256 
Neb. 194, 589 N.W.2d 144 (1999). 

Nos. A-98-1028, A-98-1029: State v. Jackson. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-1031: Bang v. Rimrock Development, L.L.C. 
Appeal dismissed. See rule 7A(2) and 1998 Neb. Laws, L.B. 
234. 

No. A-98-1033: State v. Gorham. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-98-1034: State v. Bordeaux. Motion of appellee for 
summary affirmance granted as modified. Sentence in regard to 
count III modified to 20 to 48 months. See State v. Urbano, 255 
Neb. 194, 589 N.W.2d 144 (1999). 

Nos. A-98-1037, A-98-1149: CNA Ins. Co. v. Stockwell. 
Stipulation allowed; appeal dismissed with prejudice; each party 
to pay own costs. 

No. A-98-1041: State v. Gibbons. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1043: State v. Romero. Motion of appellee for 
summary affirmance granted as modified. Maximum minimum 
of sentence modified to 20 months. See State v. Urbano, 256 
Neb. 194, 589 N.W.2d 144 (1999). 

No. A-98-1044: State v. Cooper. Affirmed. See rule 7B(2). 

No. A-98-1047: State v. Reents. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1049: In re Interest of Clark. Affirmed. See rule 
7A(1). 


Xxxii CASES DISPOSED OF WITHOUT OPINION 


Nos. A-98-1053, A-98-1054: State v. Rodriquez. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-1055: State v. Henderson. Affirmed. See rule 
TA(I). 

No. A-98-1056: Guilfoyle v. Guilfoyle. Stipulation allowed; 
appeal dismissed. 

No. A-98-1062: Nocita v. Nocita. Stipulation allowed; 
appeal dismissed. 

No. A-98-1064: Cole v. Truck Ins. Exch. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1068: State v. Montin. Affirmed. See rule 7A(1). 

No. A-98-1072: State v. Welch. Affirmed. See rule 7A(1). 

No. A-98-1073: Sudbeck v. Bob Tramp Drywall. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-98-1076: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-1078: Schulz v. Chan. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1079: Turner v. Meister. Stipulation allowed; 
appeal dismissed. 

No. A-98-1080: State v. Housman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1081: State v. Mort. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum of 
sentence modified to 20 months. See State v. Urbano, 256 Neb. 
194, 589 N.W.2d 144 (1999), 

No. A-98-1086: State v. Cihal. Affirmed. See rule 7A(1). 

No. A-98-1097: State v. Sharp. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-1098: Pham v. Houston. Motion of appellant to 
dismiss appeal considered; appeal dismissed. 

No. A-98-1099: State v. Foster. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1103: State v. Laushman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mle 
7B(2). 
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No. A-98-1108: In re Interest of Holbrook. Stipulation 
allowed; appeal dismissed. 

No. A-98-1109: Vikram, Inc. v. Slangal. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1110: State v. White. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-1111: State v. Mrsny. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1112: State v. McGinn. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1118: Joyner v. Farmland Foods, Inc. Stipulation 
allowed; appeal dismissed. 

No. A-98-1123: Taylor v. Nebraska Dept. of Corr. Servs. 
By order of the court, appeal dismissed for failure to file briefs. 

No. A-98-1124: State v. Jordan. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1129: State v. Muhleka. Appeal dismissed. See 
rule 7A(2). 

No. A-98-1131: Cole v. Stennis. Motion of appellee Tesar for 
summary dismissal sustained. Appeal dismissed as to Tesar only. 
See rule 7B(1) and Neb. Rev. Stat. § 25-217 (Reissue 1995). 

No. A-98-1137: State v. Plasencio. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1139: Tyler v. Stennis. Appeal dismissed for lack 
of jurisdiction. See rule 7A(2). 

No. A-98-1140: State v. Elliott. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1143: State v. Jaros. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1148: Mutchler v. Pavlik. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-98-1150: Ticknor v. Ticknor. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-98-1154: State v. Lavalier. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 


XXxiV CASES DISPOSED OF WITHOUT OPINION 


No. A-98-1156: Sam Saad & Assocs. v. Phillips & Temro 
Industries. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 

No. A-98-1157: Beverlin v. Department of Corr. Servs. 
Motion of appellee for summary dismissal sustained. See rule 
7B(1). 

No. A-98-1158: State v. Jiminez. Appeal dismissed. See rule 
7A(2) and State v. Travino, 251 Neb. 344, 556 N.W.2d 638 
(1996). 

No. A-98-1159: State v. Jiminez. Appeal dismissed. See rule 
7A(2) and State v. Travino, 251 Neb. 344, 556 N.W.2d 638 
(1996). 

No. A-98-1162: In re Interest of Uhl. Affirmed. See rule 
TA(1). 

No. A-98-1164: State v. Jewett. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

‘No. A-98-1165: Carstens v. Nelson. Appeal dismissed. See 
rule 7A(2) and State ex rel. Fick v. Miller, 252 Neb. 164, 560 
N.W.2d 793 (1997). 

No. A-98-1166: Mason v. Sunday. Stipulation allowed; 
appeal dismissed. 

No. A-98-1167: State v. Heil. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
No. A-98-1169: State v. Gunn. Affirmed. See rule 7A(1). 

No. A-98-1171: State v. Blackman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-98-1173: State v. Baltimore. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1178: Fisher v. Durst. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1179: State v. King. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1186: State v. Hyner. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1187: State v. Lewis. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1189: State v. Case. Affirmed. See rule 7A(1). 

- No. A-98-1191: In re Interest of Scholl-Prochaska. 
Stipulation allowed; appeal dismissed. 
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No. A-98-1197: Pacha v. Sarpy Cty. Neb. Appeal dismissed. 
See rule 7A(2) and County of Douglas v. Burts, 2 Neb. App. 90, 
507 N.W.2d 310 (1993). 

No. A-98-1198: Lara v. Sarpy Cty. Neb. Merit Comm. 
Appeal dismissed. See rule 7A(2) and County of Douglas v. 
Burts, 2 Neb. App. 90, 507 N.W.2d 310 (1993). 

No. A-98-1199: State v. Garcia. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1200: State v. Grigg. Appeal dismissed. See rule 
7A(2) and State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 851 
(1997). 

No. A-98-1204: State v. Stites. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1208: State v. Richter. Appeal dismissed. See rule 
TA(2). 

No. A-98-1215: Ditter vy. Nebraska Dept. of Corr. Servs. 
Appeals Bd. Appeal dismissed. See rule 7A(2). 

No. A-98-1217: State v. Walton. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-1218: State v. Fox. Motion of appellant to dismiss 
appeal considered; appeal dismissed. 

No. A-98-1219: Hiemer v. Wolfe. Appeal dismissed. See rule 
7A(2) and Ranch & Farm Lines, Inc. v. Dressman, 185 Neb. 
328, 175 N.W.2d 299 (1970). 

No. A-98-1220: Mahlberg v. Nebraska Dept. of Corr. 
Servs. Appeal dismissed. See rule 7A(2) and Dittrich v. 
Nebraska Dept. of Corr. Servs., 248 Neb. 818, 539 N.W.2d 432 
(1995). 

No. A-98-1223: State vy. Fountain. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1224: State v. Haney. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1235: State v. Sallee. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1236: State v. Rodgers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 


XXXVi CASES DISPOSED OF WITHOUT OPINION 


No. A-98-1238: In re Estate of Anderson. Appeal dismissed 
for lack of jurisdiction. See rule 7A(2) and State ex rel. Fick v. 
Miller, 252 Neb. 164, 560 N.W.2d 793 (1997). 

No. A-98-1240: State v. Garcia. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1241: State v. Dockery. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1243: State v. Sears. Appeal dismissed for lack of 
jurisdiction. See Hall v. Progress Pig, Inc., 254 Neb. 150, 575 
N.W.2d 369 (1998). 

No. A-98-1244: State v. Yoder. Affirmed. See rule 7A(1). 

No. A-98-1245: State v. Yoder. Affirmed. See rule 7A(1). 

No. A-98-1246: 1504 Harney Assocs., L.P. v. GHMC, Inc. 
Appeal dismissed. See rule 7A(2). See, also, O’Connor v. 
Kaufman, 255 Neb. 120, 582 N.W.2d 350 (1998); State ex rel. 
Fick v. Miller, 252 Neb. 164, 560 N.W.2d 793 (1997). 

No. A-98-1249: Tyler v. Legal Aid Society. Affirmed. See 
tule 7A(1). 

No. A-98-1250: Omaha Housing Authority v. Utterback. 
Appeal dismissed. See rule 7A(2). Poverty affidavit does not 
have seal impression of notary. See Neb. Rev. Stat. § 64-210 
(Reissue 1996) and Welton v. Atkinson, 55 Neb. 674, 76 N.W. 
473 (1898). 

No. A-98-1251: Neujahr v. Schlender. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

Nos. A-98-1252 through A-98-1255 and A-98-1283 through 
A-98-1285: Tyler v. Department of Corr. Servs. Affirmed. See 
rule 7A(1). 

No. A-98-1256: Taylor v. Nebraska Dept. of Corrs. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-1258: Sola v. Talbot. Appeal dismissed under rule 
7TA(2). See Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 
682 (1999). 

No. A-98-1260: State vy. Schaffner. Affirmed. See rule 
7A(1). 

No. A-98-1261: Friesen y. Faust. By order of the court, 
appeal dismissed for failure to file briefs. 


CASES DISPOSED OF WITHOUT OPINION KXXVii 


No. A-98-1264: Willcock vy. Willcock. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Reissue 1995); In re 
Interest of J.A., 244 Neb. 919, 510 N.W.2d 68 (1994). See, also, 
Neb. Rev. Stat. § 24-734(1) (Reissue 1995) regarding judge’s 
powers out of the county. 

No. A-98-1268: State v. Kagy. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1271: State v. McKinney. Affirmed. See rule 
TA(I). 

No. A-98-1272: Frauendorfer y. Hurst. Affirmed. See rule 
7A(\). 

No. A-98-1273: Murray v. Benson. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1278: Hunt v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed, See rule 7B(2). 

No. A-98-1279: Shelby v. Hopkins. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-98-1281: Salazar v. Schultz. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-98-1282: Schweitzer vy. Westphal Motors. Stipulation 
allowed; appeal dismissed. 

No. A-98-1286: State v. Critel. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-98-1290, A-98-1291: State v. Cover. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

Nos. A-98-1293, A-98-1294, A-98-1295: State v. San 
Miguel. Motion of appellee for summary affirmance sustained; 
judgment affirmed. See rule 7B(2). 

No. A-98-1296: State v. Jacobson. Motion of appellee for 
summary affirmance granted as modified. Sentence modified to 
20 months to 5 years. See Neb. Rev. Stat. § 29-2204 (Cum. 
Supp. 1998). 

No. A-98-1298: State v. Chleboard. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-98-1299: McGuane vy. Millard Refrigerated Servs. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-98-1303: In re Interest of Kosmicki. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-98-1305: State ex rel. Therkildsen v. Clarke. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-1308: In re Estate of McBride. Motion of appellee 
for summary affirmance denied for lack of compliance with rule 
7B(2). Pursuant to rule 7A(1), ruling of trial court affirmed. 

No. A-98-1317: State v. Hansen. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1318: Cato v. Cherry. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-98-1319: State v. Trujillo. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1320: State v. Carney. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1322: Philpot v. Aguglia. Appeal dismissed. See 
tule 7A(2) and 1998 Neb. Laws, L.B. 234. 

No. A-98-1324: Klostermeier v. Spilker. Affirmed. See rule 
7A(1). 

No. A-98-1325: O’Neal v. Zeilinger. Affirmed. See rule 
7A(I). 

Nos. A-98-1326, A-98-1327, A-98-1328: Folgers Architects 
Ltd. v. Kerns. Appeal dismissed. 

No. A-98-1329: Waschinek v. Beers. Motion of appellee for 
summary dismissal sustained. See rule 7B(1). 

No. A-98-1331: Smejkal v. Smejkal. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1332: Nichols v. Nichols. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1333: State v. Billington. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-98-1334: State v. Gresham. Motion of appellee for 
summary affirmance sustained. Ten-year determinate sentences 
are converted to indeterminate sentences of 1 to 10 years by 
operation of Neb. Rev. Stat. § 29-2204 (Cum. Supp. 1998). See 
State v. White, 256 Neb. 536, 590 N.W.2d 863 (1999). Parole 
eligibility determined accordingly. See State v. Glover, 3 Neb. 
App. 932, 535 N.W.2d 724 (1995). 

No. A-98-1335: Ryndak v. Cloutier. Stipulation allowed; 
appeal dismissed with prejudice. 

Nos. A-98-1340, A-98-1341, A-98-1342: State v. Davis. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-1344: State v. Schwisow. Stipulation allowed; 
appeal dismissed. 

No. A-98-1345: State v. Tucker. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1346: Slangal v. Slangal. Appeal dismissed. See 
rule 7A(2). 

No. A-98-1347: Nelson v. Hytrek. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-1348: In re Testamentary Trust of Bauer. Appeal 
dismissed. See rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. 
Supp. 1998). 

No. A-98-1350: Wynn v. Wynn. Affirmed. See rule 7A(1). 

No. A-98-1352: State v. Brilz. Affirmed. See rule 7A(1). 

No. A-98-1354: Taylor v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2) and Neb. Rev. Stat. 
§§ 25-1912 and 84-917(2) (Cum. Supp. 1998). 

No. A-98-1355: State v. Cooper. Appeal dismissed. See rule 
TA(2). 

No. A-98-1356: State v. Branesky. Appeliant’s brief and 
appellee’s Suggestion of Remand have been considered. The 
sentence imposed by the district court for Hall County on 
November 24, 1998, is hereby vacated and the cause is 
remanded to that court for resentencing for attempted third 
degree assault on a peace officer, a Class I misdemeanor. 

No. A-98-1357: State v. Boryca. Affirmed. See, rule 7A(1); 
State v. Blackman, 254 Neb. 941, 580 N.W.2d 546 (1998). 
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No. A-98-1358: State v. Burries. Summarily affirmed. See 
rule 7A(1). 

No. A-98-1359: Mathews v. Williams. Affirmed. See rule 
7A(I). 

No. A-98-1363: Richardson y. Richardson. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay own 
costs. 

No. A-98-1364: State v. Miller. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

Nos. A-98-1365, A-99-013: State v. Davis. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-1366: State v. Wieczorek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1367: State v. Sanchez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-1368: State v. Green. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1369: State v. Ellis. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1370: State v. Ummel-Munson. Affirmed. See rule 
TA(1). 

No. A-98-1372: The Bank of Leigh v. Layman. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-98-1375: City of Elkhorn vy. Skyline Water Co. 
Stipulation allowed; appeal dismissed. 

No. A-98-1376: State v. Jonas. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-1379: Taylor v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2) and Stoneman v. United Neb. 
Bank, 254 Neb. 477, 577 N.W.2d 271 (1998). 

No. A-98-1380: State v. Brown. Affirmed. See rule 7A(1). 

No. A-98-1385: Turner v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2) and Stoneman vy. United Neb. 
Bank, 254 Neb. 477, 577 N.W.2d 271 (1998). 

' No. A-98-1386: Payne v. Payne. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 
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No. A-99-005: Culligan v. American Legion Post No. 16 of 
Norfolk. Stipulation allowed; appeal dismissed with prejudice. 

No. A-99-007: In re Estate of Finke. Stipulation allowed; 
appeal dismissed. 

No. A-99-008: State v. Jones. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-010: In re Interest of Dickson. Affirmed. See rule 
TA(I). 

No. A-99-012: State v. Muhleka. Appeal dismissed. See rule 
TA(2). 

No. A-99-014: State v. Clark. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-015: State vy. Burling. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-016: Norton v. Norton. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-020: Naughton v. Naughton. Motion of appellee 
for summary dismissal sustained. See rule 7B(1). 

No. A-99-025: State v. Munson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-026: Geiger v. Johnson. Appeal dismissed. See 
tule 7A(2). 

No. A-99-029: Ackerman v. Nebraska Dept. of Corr. 
Appeals Bd. Appeal dismissed. See rule 7A(2) and Dittrich v. 
Nebraska Dept. of Corr. Servs., 248 Neb. 818, 539 N.W.2d 432 
(1995). 

No. A-99-032: Tyler v. Tyler. Appeal dismissed for lack of 
jurisdiction. See State ex rel. Keener v. Graff, 251 Neb. 571, 558 
N.W.2d 538 (1997). 

No. A-99-035: Belgum v. Tate & Lyle, Inc. Because deter- 
mination of causation and acceptance of experts’ opinions are 
matters for the trier of fact, the decision of the review panel is 
affirmed. See rule 7A(1). 

No. A-99-037: Ernst v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2) and Northern States Beef v. 
Stennis, 2 Neb. App. 340, 509 N.W.2d 656 (1993). 

No. A-99-039: State v. Jones. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-99-040: State v. Jensen. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-046: State v. Hoselton. Motion of appellee for 
summary affirmance sustained. See State v. Glover, 3 Neb. App. 
932, 535 N.W.2d 724 (1995). 

Nos. A-99-049, A-99-050: State v. Young. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-052: Kellner v. Kellner. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-054: State v. Grigg. Appeal dismissed for lack of a 
properly filed poverty affidavit. See State v. Parmar, 255 Neb. 
356, 586 N.W.2d 279 (1998). 

No. A-99-056: White v. Board of Regents. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-1912(2) (Cum. 
Supp. 1998). 

No. A-99-059: State v. Denton. Sentence vacated and cause 
remanded with directions. 

No. A-99-060: State v. Swallow. Appeal dismissed as moot. 
See rule 7C(1). 

No. A-99-061: State v. Warren. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-065: Cox v. Douglas Cty. Civil Serv. Comm. 
Motion of appellee for summary dismissal sustained. See rule 
7B(1). 

No. A-99-067: Cole v. Shanahan. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-068: State v. Cole. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-070: State v. Sheehan. Conviction and sentence 
affirmed. See rule 7A(1). 

Nos. A-99-071, A-99-072: State v. Underwood. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 
ay A-99-073: State v. Mick. Appeal dismissed. See rule 

No. A-99-077: State v. Gallagher. Appeal dismissed. See 
rule 7A(2). 
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No. A-99-080: James Neff Kramper Family Farm v. Beef 
Products, Inc. Appeal dismissed. See rule 7A(2) and Neb. Rev. 
Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-082: Newell v. Koesters. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-084: Martinez v. Beef America. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed with preju- 
dice; each party to pay own costs. 

No. A-99-086: Nott v. Rohde. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-087: State v. Ruiz-Medina. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 29-825 (Cum. Supp. 1998). 

No. A-99-088: State v. King. Affirmed. See rule 7A(1). 

No. A-99-091: Knudson v. Personnel Bd. of the City of 
Omaha. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-99-094: State v. Beck. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-096: Tyler y. Stennis. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-097: State y. Collins. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-103: Cole v. Karas. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-104: Fly v. Nebraska Dept. of Corr. Servs. Appeal 
dismissed. See rule 7A(2) and State v. Haase, 247 Neb. 817, 530 
N.W.2d 617 (1995). 

No. A-99-105: New Tek Mfg., Inc. v. Beehner. Appeal dis- 
missed. See rule 7A(2) and Trew v. Trew, 252 Neb. 555, 567 
N.W.2d 284 (1997). 

No. A-99-107: State v. Warren. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-111: Cato v. Sparks. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-112: Cato vy. Department of Corr. Servs. 
Affirmed. See rule 7A(1). 

No. A-99-115: State v. Martinez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 


xliv CASES DISPOSED OF WITHOUT OPINION 


No. A-99-116: State v. Brogren. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-117: State v. Svoboda. Appeal dismissed. See rule 
7A(2). See, also, State v. McCracken, 248 Neb. 576, 537 N.W.2d 
502 (1995), and Manske v. Manske, 246 Neb. 314, 518 N.W.2d 
144 (1994). 

No. A-99-121: State v. Edwards. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-123: Russman v. Quik Sandwiches. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. 
Supp. 1998). 

No. A-99-125: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-128: Wragge v. First Bank. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-129: Hedlund v. Kosiba. By order of the court, 
appeal dismissed for failure to file briefs. 

Nos. A-99-131, A-99-228: State v. Trump. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-99-132: Tyler v. Stennis. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-133: In re Interest of O’Keefe. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-99-134: State v. Gonzalez. Appeal dismissed for lack 
of jurisdiction for failure to timely pay docket fee as provided 
by Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). See, also, 
Barney v. Platte Valley Public Power and Irrigation District, 
144 Neb. 230, 13 N.W.2d 120 (1944). 

No. A-99-135: State v. Betts. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-136: Fox v. Connors. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-142: State v. Heil. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-143: State v. Sanley. By order of the court, appeal 
dismissed for failure to file briefs. 
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No. A-99-144: State v. Powelson. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-145: State v. Shaddy. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-147: State v. Harris. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-149: State vy. Schoenrock. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-150: In re Estate of Conroy. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-99-152: Junkin v. US Bank. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-153: Cooley v. U.S. Court of Appeals. Appeal dis- 
missed. See rule 7A(2). 

No. A-99-156: State v. Saul. Motion of appellee for summary 
affirmance granted as modified. Maximum minimum of sen- 
tence for attempted burglary reduced to 20 months. See Neb. 
Rev. Stat. § 29-2204 (Cum. Supp. 1998) and State v. Urbano, 
256 Neb. 194, 589 N.W.2d 144 (1999). 

No. A-99-158: State v. Johnson. Appeal dismissed without 
prejudice to reinstatement upon motion and showing of failure 
to complete plea agreement. 

No. A-99-159: In re Interest of Folks. Affirmed. See rule 
TA(1). See, also, State v. Hill, 254 Neb. 460, 577 N.W.2d 259 
(1998). 

No. A-99-160: State v. Weitzel. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-162: Hansen-O’Brien v. Auge. Motion consid- 
ered; appeal dismissed. 

No. A-99-183: State v. Gall. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-185: Vajgrt v. Zongker Custom Woods, Inc. 
Affirmed. See rule 7A(1). 

No. A-99-189: State v. Clifton. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-192: Pierson on behalf of Penigar v. Penigar. By 
order of the court, appeal dismissed for failure to file briefs. 
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No. A-99-194: Horrum vy. Horrum. Motion sustained; 
appeal dismissed; each party to pay own costs. 

No. A-99-199: American National Bank v. Beran. 
Stipulation allowed; appeal dismissed, 

No. A-99-203: State v. Hart. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-204: Sanchez v. Sanchez. Appeal dismissed. See 
rule 7A(2). See, also, Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
1998). 

No. A-99-206: Tyler v. Colyer. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-207: State v. McSweeney. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-208: State v. Johnson-White. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-214: Madonna Rehabilitation Hosp. v. Leroy. 
Appeal dismissed. See rule 7A(2). An order which adjudicates 
the claims of fewer than ail the parties is not a final order. See 
Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-215: State v. Jones. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-218: State v. Aguilar. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-219: State v. Mitchell. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-222: Hanson v. Rens. Appeal dismissed; each 
party to pay own costs. 

No. A-99-223: Bishop v. Bishop. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-225: Coenen vy. Coenen. Appeal dismissed. See 
tule 7A(2). 

No. A-99-226: Morrow v. Nebraska Dept. of Corr. Servs. 
Motion of appellant to dismiss appeal sustained; appeal dis- 
missed with prejudice. 

No. A-99-227: Perry v. Perry. Appeal dismissed. See rule 
7A(2) and Jessen v. Jessen, 5 Neb. App. 914, 567 N.W.2d 612 
(1997). 
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No. A-99-233: Moore v. Stoler. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-237: Sikes v. Ag Valley Non-Stock Coop. Assoc. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-99-238: Board of Equal. of Sarpy Cty. v. Evans. 
Appeal dismissed. See rule 7A(2). 

No. A-99-239: Phillips v. Hanson. Stipulation allowed; 
appeal dismissed. 

No. A-99-240: McGeorge v. McGeorge. Affirmed. See rule 
TA(1). 

No. A-99-241: State v. Sanders. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-242: State v. Nichols. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-243: State v. Engleman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-244: In re Estate of Rhodes. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-99-245: State v. Werger. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-247: Weichel v. American Tool Co. Affirmed. See 
tule 7A(1). 

No. A-99-248: In re Interest of Lane. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-250: Rudd v. Prokupek. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-252: State v. Brehmer. Affirmed. See rule 7A(1). 

No. A-99-253: State v. Yoder. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-254: State v. Vo. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-255: State v. Balboa. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-256: Lovell v. Lovell. Appeal dismissed; each party 
to pay own costs. 
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No. A-99-257: Cooley v. North Park Apartments. Appeal 
dismissed. See rule 7A(2). 

No. A-99-260: State v. Easter. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-99-262, A-99-263: State v. Nietfeld. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-264: State v. Alsidez. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-265: State v. Coleman. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 29-2306 (Reissue 1995). 

No. A-99-267: In re Estate of Sidles. Appeal dismissed. See 
tule 7A(2). Poverty affidavit insufficient. See Neb. Rev. Stat. 
§ 25-2301 (Reissue 1995). 

No. A-99-268: In re Interest of Taylor. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-99-274: State v. Valdez. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-275: State v. Vela. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-276: State v. Baker. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-282: State v. Clark. Appeal dismissed for failure to 
file timely poverty affidavit. See State v. Parmar, 255 Neb. 356, 
586 N.W.2d 279 (1998). 

Nos. A-99-284, A-99-285: State v. Spencer. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-286: State v. Cottrell. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-295: In re Interest of Nichols. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-99-296: State v. Gregg. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-302: Tyler v. Langan. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-305: State v. Burritt. By order of the court, appeal 
dismissed for failure to file briefs. 
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No. A-99-306: State v. Krogh. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-315: Peterson v. Memorial Hosp. of Dodge Cty. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-99-318: State v. Borchert. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

Nos. A-99-319, A-99-343: State v. Miller. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-322: State v. Johnson. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-324: State y. Warnick. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-325: In re Interest of Wolf. Appeal dismissed. See 
rule 7A(2) and State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995). 

No. A-99-327: Armstrong vy. Aetna Casualty and Surety 
Co. Stipulation allowed; appeal dismissed. 

No. A-99-330: Rambo v. MohIman. Motion of appellee for 
summary dismissal sustained. See rule 7B(1). 

No. A-99-331: Mid City Bank vy. Ellsworth. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. 
Supp. 1998). 

No. A-99-333: Stute v. Churchill. Stipulation allowed; 
appeal dismissed. 

No. A-99-335: Golter y. Hurtado. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-705(6) (Supp. 1999). 

No. A-99-336: Crawford vy. Crawford. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-344: VanDeWalle v. VanDeWalle. Motion of 
appellee for summary dismissal sustained. See rule 7B(1). 

No. A-99-346: Rogers v. Patterson. Stipulation allowed; 
appeal dismissed. 
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No. A-99-348: State v. Jackson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996); State v. 
Blackman, 254 Neb. 941, 580 N.W.2d 546 (1998); State v. 
Green, 238 Neb. 328, 470 N.W.2d 736 (1991). 

No. A-99-349: State v. Jackson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Blackman, 254 Neb. 941, 580 N.W.2d 546 (1998); State 
v. Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996); State v. 
Green, 238 Neb. 328, 470 N.W.2d 736 (1991). 

No. A-99-353: Bargmann v. Nebraska Dept. of Motor 
Vehicles. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 

No. A-99-356: State v. Elliott. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-361: In re Estate of Sidles. Appeal dismissed. See 
tule 7A(1) and Neb. Rev. Stat. § 25-2301 (Reissue 1995). 

No. A-99-362: State v. Nelson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-363: State v. Trosper. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-365: City of Humboldt v. Cornhusker Cas. Co. 
Appeal dismissed. See mle 7A(2). Notice of appeal prematurely 
filed. See Burke v. Blue Cross Blue Shield, 251 Neb. 607, 558 
N.W.2d 577 (1997). 

No. A-99-368: State v. Parker. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-369: State v. Costello. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-370: State v. Triplett. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-384: Smith v. Smith. Appeal dismissed. See rule 
7A(2). Premature notice of appeal ineffective under Janssen y. 
Tomahawk Oil Co., 254 Neb. 370, 576 N.W.2d 787 (1998). 

No. A-99-388: State v. Krutilek. Affirmed. See rule 7A(1). 

No. A-99-389: State v. Bayne. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-99-393: Milazzo y. Nebraska Dept. of Health and 
Human Servs. Appeal dismissed. See rule 7A(2). Service of 
summons under the Administrative Procedure Act is jurisdic- 
tional. Because the district court lacked jurisdiction, this court 
also acquires no jurisdiction. See Northern States Beef v. 
Stennis, 2 Neb. App. 340, 509 N.W.2d 656 (1993). 

No. A-99-394: Milazzo v. Nebraska Dept. of Health and 
Human Servs. Appeal dismissed. See rule 7A(2). Service of 
summons under the Administrative Procedure Act is jurisdic- 
tional. Because the district court lacked jurisdiction, this court 
also acquires no jurisdiction. See Northern States Beef v. 
Stennis, 2 Neb. App. 340, 509 N.W.2d 656 (1993). 

No. A-99-398: Thew vy. Thew. Stipulation allowed; appeal 
dismissed. 

No. A-99-400: Vikram, Inc. v. Slangal. Appeal dismissed 
for lack of jurisdiction. 

No. A-99-412: Thomas Lakes Owners Assoc. vy. Schroeder. 
Stipulation allowed; appeal dismissed. 

No. A-99-416: State v. Smith. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-417: In re Interest of Leach. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-420: Bogard vy. Bogard. Stipulation allowed; 
appeal dismissed. 

No. A-99-425: State v. Minshall. Appeal dismissed. See rule 
7A(2). Poverty affidavit in lieu of statutory docket fee filed out 
of time. See State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995). 

No. A-99-428: State v. Larchick. Appeal dismissed. See rule 
7A(2). No proper poverty affidavit timely filed in lieu of statu- 
tory docket fees. See Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
1998) and State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995). 

No. A-99-431: Phillips v. Ready Mix Concrete. Summarily 
affirmed. See rule 7A(1) and Buda v. Humble, 2 Neb. App. 872, 
517 N.W.2d 622 (1994). See, also, Huddleson v. Abramson, 252 
Neb. 286, 561 N.W.2d 580 (1997). 

No. A-99-434: State y. Christensen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 


lii CASES DISPOSED OF WITHOUT OPINION 


Nos. A-99-435, A-99-436: State v. Matthews. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-439: State v. Gomez. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-441: Housing Authority of City of Omaha v. 
Hunt. By order of the court, appeal dismissed for failure to file 
briefs. 

No. A-99-442: State v. Cooper. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-443: In re Interest of Freestone. Appeal dis- 
missed. See rule 7A(2). 

No. A-99-446: Nazeck v. York. Appeal dismissed. See rule 
7A(2). The sustaining of a demurrer, without a judgment of dis- 
missal terminating the litigation, does not constitute a final, 
appealable order. Gordon v. Community First State Bank, 255 
Neb. 637, 587 N.W.2d 343 (1998). 

No. A-99-449: In re Estate of Nuss. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-99-451: State v. Mitchell. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-454: Detmer v. Bixler. Motion of appellee for 
summary dismissal sustained. See rule 7B(1). 

No. A-99-457: City of Beatrice v. Meints. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-99-458: Coady v. Omaha Pub. Power Dist. Appeal 
dismissed. See rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. 
Supp. 1998). 

No. A-99-466: Ostrander vy. City of Lincoln. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-467: State v. Boyd. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-468: State v. Johnson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-469: State v. Booth. Motion considered; appeal 
dismissed. 

No. A-99-470: State v. Hill. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-99-475: Eagle Run Group v. Omaha Pub. Power 
Dist. Stipulation allowed; appeal dismissed with prejudice; each 
party to pay own costs. 

No. A-99-476: CCC Constr. Co. v. Saunders Cty. Sch. Dist. 
009. Appeal dismissed. See rule 7A(2). See, also, Neb. Rev. 
Stat. § 25-705(6) (Cum. Supp. 1998). 

Nos. A-99-484, A-99-485: In re Interest of Redfern. 
Affirmed. See rule 7A(1). 

No. A-99-486: State v. Lorenzana. Stipulation allowed; 
appeal dismissed. 

No. A-99-487: In re Equal. of Dodge Cty. v. Reeves. Motion 
of appellant dismiss appeal sustained; appeal dismissed. 

No. A-99-488: Thomsen v. Thomsen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-490: Herink v. Department of Motor Vehicles. 
Affirmed. See rule 7A(1). 

No. A-99-493: Willcock v. Willcock. Affirmed. See rule 
7A(1). 

No. A-99-494: Connors v. Fox. Stipulation allowed; appeal 
dismissed with prejudice; each party to pay own costs. 

No. A-99-495: In re Interest of Stockton. Affirmed. See rule 
7A(1). 

Nos. A-99-499, A-99-500, A-99-501: Bacus v. State of 
Nebraska. Motion of appellee for summary dismissal sustained. 
See rule 7B(1). 

No. A-99-502: Meyer v. State of Nebraska. Appeal dis- 
missed for lack of jurisdiction. See rule 7A(2) and Neb. Rev. 
Stat. § 25-705(6) (Cum. Supp. 1998). 

No. A-99-503: State v. Malcom. Motion of appellee for sum- 
mary dismissal sustained; appeal dismissed. See State v. Carter, 
236 Neb. 656, 463 N.W.2d 332 (1990). 

No. A-99-505: State v. Combs. Motion of appellee for sum- 
mary affirmance granted as modified. Maximum minimum por- 
tion of sentence on the Class IV felony modified to 20 months. 
See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). 

No. A-99-506: State v. Lade. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 


liv CASES DISPOSED OF WITHOUT OPINION 


No. A-99-509: State y. Lautenschlager. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-510: State v. Webster. Pursuant to the court’s order 
dated October 14, 1999, maximum minimum of each sentence 
modified to 20 months. State v. Urbano, 256 Neb. 194, 589 
N.W.2d 144 (1999). Convictions and sentences otherwise 
affirmed. 

No. A-99-517: State v. Block. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-518: State v. Holliday. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-523: Jasa Investigative Servs. v. UPS. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice. 

No. A-99-524: State ex rel. Price v. Bewley. Stipulation 
allowed; appeal dismissed. 

No. A-99-526: Gaines v. City of Omaha. Affirmed. See rule 
7A(1). 

No. A-99-527: Tyler v. Stennis. Appeal dismissed. See rule 
7A(2). 

No. A-99-528: Tyler v. Tyler. Appeal dismissed. See rule 
7A(2). 

No. A-99-529: Cole v. Shanahan. Appellee Tesar’s motion 
for summary affirmance granted. See rule 7B(2). Appellee Judge 
Davis’ motion for summary affirmance granted. See rule 7B(2). 
With regard to appellees Shanahan and Wilson, district court’s 
dismissal of this case is affirmed. See rule 7A(1). With regard to 
Douglas County, this appeal is dismissed for lack of jurisdiction, 
pursuant to rule 7A(2). See Neb. Rev. Stat. § 25-217 (Reissue 
1995). 

No. A-99-530: State v. Overfield. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

“No. A-99-532: State v. Nolan. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-534: Fugate v. Union Insurance. Motion of 
appellee for summary dismissal sustained. See rule 7B(1). 
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No. A-99-535: Clauff v. City of Central City. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-536: American Exchange Bank vy. Smith. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-537: Birkel v. Birkel. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-540: State vy. Benavides. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-541: State v. Planer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-542: State y. Planer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-543: Weeks v. Grammer. Appeal dismissed. See 
tule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-547: Koenig v. Koenig. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-548: State v. Schuster. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-549: State v. Hairl. Motion of appellant for sum- 
mary affirmance granted. See rule 7B(2). 

Nos. A-99-550, A-99-551: State v. Jordan. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-552: State v. Fitzgerald. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-553: State v. Garcia. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-555: State v. Moore. Appeal dismissed. See rule 
7A(2). See, also, Neb. Rev. Stat. § 29-3001 (Reissue 1995); 
State v. Harper, 233 Neb. 841, 448 N.W.2d 407 (1989); rule 
7C(1). 

No. A-99-559: Griffin vy. Haden. Stipulation allowed; appeal 
dismissed with prejudice. 

No. A-99-560: State v. Matheny. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-561: State vy. Combs. Motion of appellee for sum- © 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 


Ivi CASES DISPOSED OF WITHOUT OPINION 


No. A-99-562: State v. Imus. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-564: In re Interest of Davis. Stipulation allowed; 
appeal dismissed. 

Nos. A-99-567, A-99-568: Taylor v. Department of Corr. 
Servs. Affirmed. See rule 7A(1). 

No. A-99-581: State v. Blake. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-584: Federal Deposit Ins. Corp. v. Held. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-585: Federal Deposit Ins. Corp. v. Dial Realty 
Corp. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

Nos. A-99-588, A-99-589, A-99-590: State v. Booth. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-99-592: Moore v. Behler. Appeal dismissed. See rule 
7A(2). As the motion for new trial is undisposed of, the notice 
of appeal is premature. See Horace Mann Cos. v. Pinaire, | 
Neb. App. 907, 511 N.W.2d 540 (1993). 

No. A-99-598: Taylor v. Department of Corr. Servs. Appeal 
dismissed. See rule 7A(2). 

No. A-99-599: State v. Harrington. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-606: In re Interest of Spence. Appeal dismissed. 
See rule 7A(2) and In re Interest of Laura O. & Joshua O., 6 
Neb. App. 554, 574 N.W.2d 776 (1998). 

No. A-99-609: Wheeler v. Regional West Med. Ctr. Appeal 
dismissed. See rule 7A(2). See, also, Neb. Rev. Stat. § 48-182 
(Reissue 1998) and Schmidt v. Shoftstall Alfalfa, 239 Neb. 248, 
475 N.W.2d 523 (1991). Order of review panel vacated. 

No. A-99-611: Call v. Zakrzewski. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-99-612: Grand Island Express, Inc. v. Christensen. 
Affirmed. See rule 7A(1). 

No. A-99-623: State v. Overshiner. Motion of appellee for 
‘ summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-99-625: State v. Matheny. Appeal dismissed. See rule 
TA(2). 

No. A-99-626: In re Interest of Bruce. Motion of appellee 
for summary dismissal sustained. See rule 7B(1). 

No. A-99-627: Sikora v. Bohn. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-629: Stuart Mgmt. Corp. v. Delong. Motion of 
appellee for summary dismissal sustained. See rule 7B(1). 

No. A-99-633: State v. Alba. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-634: State v. Chittreenatr. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-635: State v. Cervantes. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

Nos. A-99-637, A-99-638, A-99-639: Mahlin v. C J 
Mechanical Contractors. Appeal dismissed. See rule 7A(2) 
and Neb. Rev. Stat. §§ 25-705(6) and 25-1912 (Cum. Supp. 
1998). 

No. A-99-641: Miller vy. Johnson. Appeal dismissed for lack 
of jurisdiction. See Neb. Rev. Stat. § 25-705(6) (Cum. Supp. 
1998). 

No. A-99-642: State v. Coleman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-643: State v. Holroyd. Affirmed. See rule 7A(1). 

No. A-99-646: City of Omaha v. Henson. Stipulation 
allowed; appeal dismissed. 

No. A-99-647: State v. Sandoval. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-651: Borley Storage & Transfer Co. v. Whitted. 
Appeal dismissed. See rule 7A(2). An order granting plaintiff 
partial summary judgment on liability is interlocutory. See, also, 
O’Connor v. Kaufman, 255 Neb. 120, 582 N.W.2d 350 (1998); 
Burke v. Blue Cross Blue Shield, 251 Neb. 607, 558 N.W.2d 577 
(1997). 

No. A-99-652: State v. Shelly. By order of the court, appeal 
dismissed for failure to file briefs. 
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No. A-99-655: Drake v. Drake. Appeal dismissed. See rule 
7A(2). See, also, Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-660: Truman v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-99-661: Jessen v. Department of Motor Vehicles. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-99-662: Boecker v. Department of Motor Vehicles. 
By order of the court, appeal dismissed for failure to file briefs. 

No. A-99-664: State v. Brown. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-666: Cox v. Department of Corr. Servs. Appeals 
Bd. Appeal dismissed. See rule 7A(2). Proceedings for review 
filed in wrong county. See Neb. Rev. Stat. § 84-917(2) (Cum. 
Supp. 1998) and Becker v. Nebraska Acct. & Disclosure Comm., 
249 Neb. 28, 541 N.W.2d 36 (1995). 

No. A-99-670: Bergin v. Department of Motor Vehicles. 
Affirmed. See rule 7A(1). 

No. A-99-680: State v. Lucero. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
No. A-99-684: State v. Garza. Affirmed. See rule 7A(1). 

No. A-99-690: State v. Rawson. Appeal dismissed as filed 
out of time. See rule 7A(1) and Neb. Rev. Stat. § 25-1912 (Cum. 
Supp. 1998). 

No. A-99-691: State v. Dubray. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-692: State v. Miller. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-696: State ex rel. Tyler v. Hopkins. Appeal dis- 
missed. See rule 7A(2). A habeas action must be brought in the 
county in which the petitioner is confined. Addison v. Parratt, 
204 Neb. 656, 284 N.W.2d 574 (1979). The district court had no 
jurisdiction, and this court does not have jurisdiction. See, also, 
Payne v. Nebraska Dept. of Corr. Servs., 249 Neb. 150, 542 
N.W.2d 694 (1996). 

No. A-99-699: State v. Chocchiarella. Appeal dismissed. 
See rule 7A(2) and State v. Parmar, 255 Neb. 356, 586 N.W.2d 
279 (1998). 
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No. A-99-700: Proskocil v. Proskoci!. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-701: Blue Valley Management, Inc. v. Blue 
Valley Telemarketing, Inc. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-709: Evans v. Tuzzio. Appeal dismissed. See rule 
7A(2). District Court order of affirmance vacated. See Neb. Rev. 
Stat. § 25-705(6) (Cum. Supp. 1998). 

No. A-99-713: O’Keefe Elevator Co. v. Gold’s Ltd. 
Partnership. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 

No. A-99-715: State v. Alvarez. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-716: State v. Hawthrone. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-718: State v. Hunkins. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-719: State v. Aguilar. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-722: Dumont y. Peterson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-723: Stork vy. Elkhorn Valley Coop. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-705(6) (Cum. 
Supp. 1998). 

No. A-99-725: Stork y. Elkhorn Valley Coop. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-705(6) (Cum. 
Supp. 1998), 

No. A-99-726: Grant vy. Grant. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-728: In re Estate of Masek. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-737: State v. Walker. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-740: State v. Tuff. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-741: In re Application of Tyler. By order of the 
court, appeal dismissed for failure to file briefs. 


Ix CASES DISPOSED OF WITHOUT OPINION 


No. A-99-742: Baumert on behalf of Utesch v. Utesch. 
Appeal dismissed. See rule 7A(2) and Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 1998). 

No. A-99-743: Taylor v. Department of Corr. Servs. Appeal 
dismissed as filed out of time. See rule 7A(2) and Neb. Rev. 
Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-747: State ex rel. Tyler v. Hopkins. By order of 
the court, appeal dismissed for failure to file briefs by the final 
brief date established. 

No. A-99-750: State v. Long. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-753: Ortega v. Excel Corp. Affirmed. See rule 
TA(1). 

No. A-99-755: Calhoun v. O’Neill Veterinary Clinic, P.C. 
Appeal dismissed. See rule 7A(2) and Neb. Rev. Stat. §§ 25-1901 
and 25-705(6) (Cum. Supp. 1998). 

Nos. A-99-756, A-99-757: State v. Drake. Appeal dismissed. 
See rule 7A(2) and State v. Haase, 247 Neb. 817, 530 N.W.2d 
617 (1995). 

No. A-99-758: Hanefeld v. Hanefeld. Motion of appellant to 
dismiss appeal sustained; appeal dismissed; each party to pay 
own costs. 

No. A-99-761: State v. Fleming. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-99-762: State v. Brown. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-766: State v. Vierra. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-767: State v. Rodriguez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-769: State v. Davis. Motion of appellee for sum- 
mary dismissal sustained. Poverty affidavit filed out of time. 

No. A-99-774: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-775: State v. Duncan. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 


CASES DISPOSED OF WITHOUT OPINION Ixi 


No. A-99-776: State v. Seier. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-778: Denis-Flows v. Dunning. Affirmed as 
modified. 

No. A-99-783: State v. Vore. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-784: State v. Vierra. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Sup. 1998). 

No. A-99-786: Weeratunga v. Baldieri. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-99-787: Timmons v. Timmons. Affirmed. See rule 
7TA(1). 

No. A-99-788: City of Omaha v. Nebraska Liquor Control 
Commission. Stipulation allowed; appeal dismissed at cost of 
appellant. 

No. A-99-789: City of Omaha v. Nebraska Liquor Control 
Comm. Stipulation allowed; appeal dismissed at cost of 
appellant. 

No. A-99-791: State v. Rocker. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-800: State v. Reyes. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-801: State v. Dean. Motion of appellant to dismiss 
appeal considered; appeal dismissed. 

No. A-99-805: Fireman’s Fund Ins. Co. v. Planned Health 
Servs., Inc. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 

No. A-99-806: State v. Trusler. Pursuant to appellant’s 
motion, appeal dismissed. 

No. A-99-807: Tyler v. Tyler. Appeal dismissed. See rule 
TA(2). 

No. A-99-808: Tyler v. Tesar. Affirmed. See rule 7A(1). 

No. A-99-809: State v. Yager. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-810: Moody v. Moody. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-818: State v. Briggs. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 


Ixii CASES DISPOSED OF WITHOUT OPINION 


No. A-99-819: State v. Ricceri. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-820: State v. Turner. Appeal dismissed, See rule 
7TA(2). 

No. A-99-823: Franchetti v. Franchetti. Appeal dismissed. 
See rule 7A(2). Inadequate poverty affidavit filed in lieu of 
statutory docket fee. See State v. Schmailzl, 248 Neb. 314, 534 
N.W.2d 743 (1995). 

No. A-99-828: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-832: State v. Nash. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-834: State v. Stuvick. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-838: State v. Seckinger. By order of the court, 
appeal dismissed for failure to file briefs. 

Nos. A-99-840 through A-99-844: State v. Kinney. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

Nos. A-99-845, A-99-846, A-99-847: State v. Benish. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-99-850: State v. Bergeron. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

Nos. A-99-858, A-99-859: State v. Buckner. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-860: State v. Valladares. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-861: Price v. Sullivan. Stipulation allowed; appeal 
dismissed. 

No. A-99-865: State v. Seymour. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-867: State v. Hurt. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-868: State v. Fynbu. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-99-870: State v. Parrot. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-874: Tyler v. Department of Corr. Servs. 
Affirmed. See rule 7A(1). 

No. A-99-876: Tyler v. Clarke. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-881: Flemming v. State of Nebraska. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-99-883: Saner vy. Saner. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-884: Yamaha Motor Corp. v. Wolfe Cycle Sports. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-99-885: Cornhusker International Trucks v. 
Thomas Built Buses. Motion of appellee for summary dis- 
missal sustained. See rule 7B(1). 

No. A-99-890: Kaufman v. Delcamp. Affirmed. See rule 
7A(1). 

No. A-99-892: Tweedy v. Tweedy. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-1912(2) (Cum. Supp. 1998); 
Reutzel y. Reutzel, 252 Neb. 354, 562 N.W.2d 351 (1997). 

No. A-99-894: Amsden vy. Hebert. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-895: State v. Caldwell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2) and State v. Parks, 8 Neb. App. 491, 596 N.W.2d 712 
(1999). 

No. A-99-897: State v. Gravitt. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-900: State y. Piper. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-901: State v. Livingston. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-902: Abdullah v. Houston. Appeal dismissed. See 
rule 7A(2) and Gordon v. Community First State Bank, 255 Neb. 
637, 587 N.W.2d 343 (1998). 

No. A-99-906: In re Interest of Simon-Jones. Appeal dis- 
missed, See rule 7A(2). 


lxiv CASES DISPOSED OF WITHOUT OPINION 


No. A-99-915: Magnuson v. Magnum Builders. Stipulation 
allowed; appeal dismissed. 

No. A-99-916: State v. Garza. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-920: State ex rel. Tyler v. Tyler. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-99-921: Dredge v. Department of Corr. Servs. 
Motion considered; appeal dismissed. 

No. A-99-922: School Dist. No. 12 of York Cty. v. City of 
York. Appeal dismissed. See rule 7A(2). 

No. A-99-923: Henson v. Aim Auto Parts, Inc. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-927: Larsen v. Larsen. Appeal dismissed. See rule 
7A(2). The order being appealed from is not a final order. See 
Gordon v. Community First State Bank, 255 Neb. 637, 587 
N.W.2d 343 (1998). 

No. A-99-928: State v. Shapley. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-929: State on behalf of Hinkel v. Brewer. Appeal 
dismissed. See rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. 
Supp. 1998). 

No. A-99-937: Krieger Enterprises v. Blackburn. 
Stipulation allowed; appeal dismissed. 

No. A-99-939: State v. Ringle. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-941; State v. Boonie. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-942: State v. Bean. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-947: State v. Ickler. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-949: State v. O’Brien. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-952: Schluntz v. Clifford G. Hess Revocable 
Trust. Appeal dismissed. See rule 7A(2). 

No. A-99-954: In re Interest of Miller. Motion of appellee 
for summary dismissal sustained. See rule 7B(1). 

' No. A-99-955: Hess v. Hess. Stipulation allowed; appeal dis- 
missed with prejudice. 
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No. A-99-974: Frazier v. Kamprath. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998); Lewis 
v. Craig, 236 Neb. 602, 463 N.W.2d 318 (1990). 

No. A-99-975: Dyer v. Dyer. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant. 

Nos. A-99-978, A-99-979: State v. Spearmen. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. 
Supp. 1998). 

No. A-99-980: State vy. Lauby. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-981: State y. Herink. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-983: Woodward v. Andersen. Appeal dismissed. 
See rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-986: State v. Garcia. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 29-2306 (Reissue 1995); State v. 
Schmailzl, 248 Neb. 314, 534 N.W.2d 743 (1995). 

No. A-99-988: L.K. Co., LLC v. Duffy. Appeal dismissed. 
See rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
1998). 

No. A-99-989: Loewenstein v. Loewenstein. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-995: In re Interest of Glover. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1143 (Reissue 1995); 
Manske y. Manske, 246 Neb. 314, 518 N.W.2d 144 (1994). 

No. A-99-996: State on behalf of Talbot v. Toof. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-99-997: In re Interest of Harmes. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-99-1001: State v. Gould. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-1006: State v. Jensen. Affirmed. See rule 7A(1). 

No. A-99-1010: Huerta v. Clarke. Appeal dismissed. See 
rule 7A(2). 

No. A-99-1017: State v. Falkner. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-1018: State v. Timmerman. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 


Ixvi CASES DISPOSED OF WITHOUT OPINION 


No. A-99-1019: State v. Smith. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-1024: State v. Armagost. Appeal dismissed. See 
rule 7A(2) and State v. Franklin, 194 Neb. 630, 234 N.W.2d 610 
(1975). 

No. A-99-1030: State v. Moreno. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-1031: State v. Falkner. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-1032: State vy. Hansen. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-1035: Lowe v. North Platte Public Schools. 
Appeal dismissed. See rule 7A(2) and Neb. Rev. Stat. 
§ 25-705(6) (Cum. Supp. 1998). 

No. A-99-1038: State v. Shotkoski. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1998). 

No. A-99-1039: State v. Jackson. Appeal dismissed. See rule 
7A(2) and State v. Hall, 252 Neb. 885, 566 N.W.2d 121 (1997). 

No. A-99-1042: In re Interest of Crisman. Appeal dis- 
missed. See rule 7A(2) and In re Interest of Tabatha R., 255 
Neb. 818, 587 N.W.2d 109 (1998). 

Nos. A-99-1045, A-99-1046: State v. Lobato. Motion of 
appellee for summary atemance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-99-1061: State v. Mann. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-1072: McManaman v. Clarke. Appeal dismissed. 
See rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-1074: State v. Two Bulls. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-99-1075: Long v. Martin. Affirmed. See rule 7A(1). 

No. A-99-1076: Tyler v. Boozer. Appeal dismissed. See rule 
7A(2). 

No. A-99-1078: Tyler v. Lapin. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-1079: Housing Authority of Omaha vy. 
Brashears. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 
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No. A-99-1081: Newell Co. v. Petersen. Stipulation allowed; 
appeal dismissed. 

No. A-99-1087: Holtzhauser v. Holtzhauser. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-1090: Jones v. Summit Group, Inc. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-705(6) (Cum. 
Supp. 1998). 

No. A-99-1092: St. Elizabeth Comm. Health Ctr. v. 
Department of Health. Appeal dismissed. See, rule 7A(2); 
Hueftle v. Northeast Tech. Community College, 242 Neb. 685, 
496 N.W.2d 506 (1993); Morello v. City of Omaha, 5 Neb. App. 
785, 565 N.W.2d 41 (1997). 

No. A-99-1094: State v. Alvarado. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-99-1099: State v. Mirzakhanoy. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-99-1100: State v. Burns. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-1101: State v. Martin. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-99-1108: Hinze v. Shivvers Enters., Inc. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
1998); In re Interest of Noelle F. & Sarah F., 249 Neb. 628, 544 
N.W.2d 509 (1996). 

No. A-99-1121: Taylor v. Department of Corr. Servs. 
Affirmed. See rule 7A(1). 

No. A-99-1122: State v. Sapanajin. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1999), 

No. A-99-1125: Young v. Young. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed at cost of appellant. 

No. A-99-1131: Pierce y. Pierce. Stipulation allowed; appeal 
dismissed with prejudice at cost of appellant. 

No. A-99-1133: Cooper v. Kanouski. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1301 (Supp. 1999). 

No. A-99-1139: Sidles y. Sidles. Appeal dismissed. See rule 
7A(2) and Mach v. Schmer, 4 Neb. App. 819, 550 N.W.2d 385 
(1996). 

Nos. A-99-1142, A-99-1143: State v. Doerschlag. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 


Ixviii CASES DISPOSED OF WITHOUT OPINION 


No. A-99-1146: Schuman vy. Schuman. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-99-1148: Unger v. Unger. Stipulation allowed; appeal 
dismissed with prejudice; each party to pay own costs. 

No. A-99-1150: Bade v. Department of Motor Vehicles. 
Stipulation allowed; appeal dismissed. 

No. A-99-1154: State v. Peterson. Appeal dismissed. See, 
rule 7A(2); State v. Huebner, 245 Neb. 341, 513 N.W.2d 284 
(1994); Crabb v. Bishop Clarkson Mem. Hosp., 256 Neb. 636, 
591 N.W.2d 756 (1999). 

No. A-99-1155: State v. Hughes. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-1157: King v. King. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1999). 

No. A-99-1161: Murphy v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-99-1165: Moylan v. Vogel West, Inc. Appeal dis- 
missed. See rule 7A(2) and Olsen v. Olsen, 248 Neb. 393, 534 
N.W.2d 762 (1995). 

No. A-99-1168: Hawkins v. City of Omaha. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-1301 (Supp. 
1999). 

No. A-99-1173: Bruce v. City of Norfolk. Appeal dismissed. 
See rule 7A(2) and Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). 

No. A-99-1177: Schoenholz v. Department of Health and 
Human Servs. Motion of appellant to dismiss appeal sustained; 
appeal dismissed at cost of appellant. 

No. A-99-1181: State v. Kole. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-99-1186: State v. Ortiz. Appeal dismissed. See rule 
7A(2) and State v. Schmailzl, 248 Neb. 314, 534 N.W.2d 743 
(1995). 

No. A-99-1195: State v. Chmiel. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-99-1207: State v. Meyers. Appeal dismissed. See rule 
7A(2). 

No. A-99-1222: Tyler vy. Borchers. Appeal dismissed. See 
rule 7A(2). 
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No. A-99-1226: McCoy v. Thurston Cty. Sch. Dist. No. 
0017. Appeal dismissed. See rule 7A(2) and Neb. Rev. Stat. 
§ 25-1902 (Reisue 1995). 

Nos. A-99-1243, A-99-1251: In re Interest of Svoboda. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed at cost of appellant. 

No. A-99-1252: In re Guardianship/Conservatorship of 
Talbot. Motion of appellant considered; appeal dismissed. 

No. A-99-1255: Design Builders Inc. v. Heyd-Lamb. 
Appeal dismissed. See rule 7A(2) and Neb. Rev. Stat. 
§ 25-705(6) (Supp. 1999). 

No. A-99-1257: McCroy v. Sprint Communications Co. 
Appeal dismissed. See rule 7A(2) and Holste v. Burlington 
Northern RR. Co., 256 Neb. 713, 592 N.W.2d 894 (1999). 

No. A-99-1273: In re Estate of McCallister. Appeal dis- 
missed. See rule 7A(2). 

No. A-99-1274: Mumin v. Dunning. Appeal dismissed. See 
tule 7A(2) and Neb. Rev. Stat. § 25-705(6) (Cum. Supp. 1998). 

No. A-99-1275: Fine v. Fine. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-1276: Tomlin v. Department of Corr. Servs. 
Appeal dismissed. See rule 7A(2) and Neb. Rev. Stat. § 25-1912 
(Supp. 1999). 

No. A-99-1280: Ogard v. Ogard. Appeal dismissed. See rule 
7A(2) and Jessen v. Jessen, 5 Neb. App. 914, 567 N.W.2d 612 
(1997). 

No. A-99-1281: In re Estate of Hall. Appeal dismissed. See 
rule 7A(2). 

No. A-99-1282: State v. Powers. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. §§ 25-2301 and 29-2306 (Supp. 
1999), 

No. A-99-1293: Leonard v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-99-1295: McDonald v. Myre. Appeal dismissed. See 
Neb. Rev. Stat. § 25-1912(2) (Supp. 1999). 

No. A-99-1315: State v. Billups. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Supp. 1999); State v. Parmar, 
255 Neb. 356, 586 N.W.2d 279 (1998). 


Ixx CASES DISPOSED OF WITHOUT OPINION 


No. A-99-1319: In re Estate of Dobrovolny. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-705(6) (Supp. 
1999); In re Estate of Seidler, 241 Neb. 402, 490 N.W.2d 453 
(1992). 

No. A-99-1337: American Driver Serv., Inc. v. Truck Ins. 
Exch. Appeal dismissed. See rule 7A(2) and Burke v. Blue Cross 
Blue Shield, 251 Neb. 607, 558 N.W.2d 577 (1997). 

No. A-99-1339: State v. Egr. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-99-1352: A & L, Inc. v. Young. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-99-1355: Starks v. Hopkins. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1999). 

No. A-99-1363: Adams v. Adams. Appeal dismissed. See 
rule 7A(2) and Burke v. Blue Cross Blue Shield, 251 Neb. 607, 
558 N.W.2d 577 (1997). 

No. A-99-1379: Lottman v. Norris Pub. Power Dist. 
Affirmed. See rule 7A(1). 

Nos. A-99-1414, A-99-1415, A-99-1416: Cabela’s Inc. v. 
Cheyenne Cty. Bd. of Equal. Stipulation allowed; appeal dis- 
missed; each party to pay own costs. 

No. A-99-1423: Highlands Ins. Co. v. Hesemann. Appeal 
dismissed. See rule 7A(2). 

No. A-99-1425: State v. Nacke. Appeal dismissed. See rule 
TA(2). 

No. A-99-1438: In re Interest of Miley. Appeal dismissed. 
See rule 7A(2) and In re Interest of Andrew H. et al., 5 Neb. 
App. 716, 564 N.W.2d 611 (1997). 

No. A-99-1441: State ex rel. Tyler v. Hopkins. Appeal dis- 
missed. See rule 7A(2) and Neb. Rev. Stat. § 25-1905 (Reissue 
1995). 

No. A-99-1450: Shaffer v. Mantell. Motion of appellant to 
withdraw appeal considered; appeal dismissed at cost of 
appellant. 

No. A-00-002: State v. Peddicord. Appeal dismissed. See 
rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1999). 

No. A-00-031: Tyler v. Stennis. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1999). 


CASES DISPOSED OF WITHOUT OPINION 1xxi 


No. A-00-033: Tyler v. Nebraska Legislature. Appeal dis- 


missed. See rule 7A(2). 
No. A-00-065: Clausen v. Theisen Construction, Inc. 


Stipulation allowed; appeal dismissed; each party to pay own 


costs. 
No. A-00-068: Smith y. Jack. Motion of appellant to dismiss 


appeal sustained; appeal dismissed. 


LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 


No. A-93-853: State v. Vann, 2 Neb. App. 946 (1994). 
Petition of appellant for further review overruled on February 
23, 2000. 

No. A-96-407: State v. Lute. Petition of appellant for further 
review overruled for lack of jurisdiction on March 8, 1999. 

No. A-96-661: Radecki v. Wedgewood Med. Ctr. Petition of 
appellee for further review overruled on December 30, 1998. 

No. A-96-880: Pittman v. Wyant. Petition of appellant for 
further review overruled on July 28, 1999. 

No. A-96-1151: Jessen v. Jessen. Petition of appellant for 
further review overruled on February 10, 1999. 

No. A-96-1241: Nichols v. County of Douglas, 7 Neb. App. 
606 (1998). Petition of appellant for further review overruled on 
December 30, 1998. 

No. A-96-1311: Nelson v. Barthel. Petition of appellant for 
further review overruled on December 21, 1998. 

No. S-97-162: Norwest Bank Neb. v. Bellevue Bridge 
Comm., 7 Neb. App. 750 (1998). Petition of appellee for further 
review sustained on December 21, 1998. 

No. S-97-162: Norwest Bank Neb. v. Bellevue Bridge 
Comm., 7 Neb. App. 750 (1998). Petition of appellee for further 
review dismissed on March 16, 1999, as having been improvi- 
dently granted. 

No. A-97-275: Agrex, Inc. v. City of Superior, 7 Neb. App. 
237 (1998). Petition of appellee for further review overruled on 
January 13, 1999. 

No. A-97-280: Peters v. Wakefield. Petition of appellee 
Peters for further review overruled on January 27,1999. ~ 

No. A-97-280: Peters v. Wakefield. Petition of appellee 
Wakefield for further review overruled on January 27, 1999. 

No. A-97-325: Rath v. Gallup, Inc. Petition of appellant for 
further review overruled on January 12, 2000. 


(Ixxiii) 
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No. S-97-359: Corcoran v. Lovercheck. Petition of appellee 
for further review sustained on December 30, 1998. 

No. A-97-440: Ward v. Ward, 7 Neb. App. 821 (1998). 
Petition of appellee for further review overruled on January 13, 
1999. 

No. S-97-489: Lackman v. Rousselle, 7 Neb. App. 698 
(1998). Petition of appellee Jack Lackman for further review 
sustained on January 13, 1999. 

No. A-97-534: State v. Silva, 7 Neb. App. 480 (1998). 
Petition of appellant for further review overruled on March 16, 
1999. 

No. A-97-544: In re Estate of Rolenc, 7 Neb. App. 833 
(1998). Petition of appellant for further review overruled on 
December 21, 1998. 

Nos. A-97-559, A-97-562: Crafton v. Union Pacific RR. 
Co., 7 Neb. App. 793 (1998). Petition of appellee for further 
review overruled on January 13, 1999. 

No. A-97-569: Coffey v. Mann, 7 Neb. App. 805 (1998). 
Petition of appellant for further review overruled on December 
21, 1998. 

No. A-97-569: Coffey v. Mann, 7 Neb. App. 805 (1998). 
Petition of appellee for further review overruled on December 
21, 1998. 

No. A-97-578: Shilling v. Downs. Petition of appellant for 
further review overruled on March 31, 1999. 

No. A-97-592: Peers v. Harvey. Petition of appellant for fur- 
ther review overruled on January 13, 1999. 

No. S-97-596: State v. Greer, 7 Neb. App. 770 (1998). 
Petition of appellee for further review sustained on December 
30, 1998. 

No. A-97-603: Coenen v. Coenen. Petition of appellee for 
further review overruled on January 13, 1999. 

No. A-97-617: Hughes v. Grahm. Petition of appellee for 
further review overruled on April 21, 1999. 

No. A-97-643: Tyler v. Clarke. Petition of intervenor for fur- 
ther review overruled on April 14, 1999. 

No. A-97-660: State v. Tiff. Petition of appellant for further 
review overruled on December 22, 1999. 
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No. A-97-662: Saylor v. Nebraska Dept. of Corr. Servs. 
Petition of appellee for further review overruled on April 23, 
1999. 

Nos. A-97-666, A-97-667: Quick v. Quick. Petition of 
appellee for further review overruled on March 10, 1999. 

No. A-97-720: Kricsfeld v. Kricsfeld, 8 Neb. App. 1 (1999). 
Petition of appellant for further review overruled on April 14, 
1999. 

Nos. A-97-821, A-97-822: State v. Ebert. Petition of appel- 
lant for further review overruled on January 22, 1999. 

No. A-97-826: F & T, Inc. v. Nebraska Liquor Control 
Comm., 7 Neb. App. 973 (1998). Petition of appellant for fur- 
ther review overruled on February 18, 1999. 

No. A-97-831: SID No. 347 y. City of Omaha, 8 Neb. App. 
78 (1999). Petition of appellee for further review overruled on 
March 17, 1999. 

No. A-97-838: Lancaster Cty. Bd. of Equal. v. Condev 
West, Inc., 7 Neb. App. 319 (1998). Petition of appellant for 
further review overruled on January 13, 1999. 

No. A-97-845: Zoucha v. Zoucha. Petition of appellee for 
further review overruled on March 10, 1999. 

No. A-97-855: Tonniges v. Tonniges. Petition of appellant 
for further review overruled on June 16, 1999. 

No. A-97-858: Embury vy. Peasley. Petition of appellant for 
further review overruled on March 17, 1999. 

No. A-97-861: Bordelon v. Bordelon. Petition of appellant 
for further review overruled on March 31, 1999. 

No. A-97-872: Norton v. Parkway Ob-Gyn, P.C. Petition of 
appellee for further review overruled on February 5, 1999. 

No. A-97-884: Shaw v. Nebraska Dept. of Revenue. Petition 
of appellant for further review overruled on April 21, 1999. 

No. A-97-884: Shaw v. Nebraska Dept. of Revenue. Petition 
of appellee Prenosil for further review overruled on April 21, 
1999. 

No. A-97-885: Piersel v. Piersel. Petition of appellee for fur- 
ther review overruled on April 21, 1999. 

No. S-97-892: Elstun vy. Elstun, 8 Neb. App. 97 (1999). 
Petition of appellee for further review sustained on March 17, 
1999. 


Ixxvi PETITIONS FOR FURTHER REVIEW 


No. A-97-923: James Neff Kramper Family Farm v. 
Dakota Cty. Petition of appellant for further review overruled 
on March 17, 1999. 

No. A-97-946: Waite v. Empson. Petition of appellant for 
further review overruled on March 17, 1999, 

No. A-97-965: Northern Plains Surgical v. Deines. Petition 
of appellant for further review overruled on January 12, 2000. 

No. A-97-967: Fun World v. Big Red Keno. Petition of 
appellee for further review overruled on April 28, 1999. 

No. S-97-985: Parde v. Parde, 8 Neb. App. 242 (1999). 
Petition of appellee for further review sustained on June 9, 
1999. 

No. S-97-1003: State v. Narcisse. Petition of appellant for 
further review sustained on June 16, 1999. 

No. S-97-1003: State v. Narcisse. Petition of appellant pro se 
for further review overruled on June 16, 1999. 

No. S-97-1045: Huff v. Swartz. Petition of appellee for fur- 
ther review sustained on July 28, 1999. 

No. A-97-1053: State on behalf of Erdman v. Herbert. 
Petition of appellant for further review overruled on June 30, 
1999. 

No. A-97-1084: Neujahr on behalf of Neujahr_ v. 
McGregor. Petition of appellant for further review overruled on 
June 16, 1999. 

Nos. S-97-1085, S-97-1086: In re Interest of Joshua M. et 
al., 7 Neb. App. 872 (1998). Petition of appellee State for fur- 
ther review sustained on December 21, 1998. 

No. A-97-1101: State v. Livingston. Petition of appellant for 
further review overruled on January 13, 1999, 

No. A-97-1102: State v. Hopkins, 7 Neb. App. 895 (1998). 
Petition of appellee for further review overruled on January 22, 
1999. 

No. A-97-1108: Coats v. Coats. Petition of appellee for fur- 
ther review overruled on August 25, 1999. 

No. A-97-1110: In re Estate of Schwartz. Petition of appel- 
lant for further review overruled on April 14, 1999, 

No. A-97-1112: Darnall v. Petersen, 8 Neb. App. 185 
(1999). Petition of appellee for further review overruled on 
April 23, 1999. 
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No. A-97-1117: Pritchett v. Pohlmeier. Petition of appellant 
for further review overruled on September 23, 1999. 

No. A-97-1135: State ex rel. Wagner v. Klamt. Petition of 
appellee for further review overruled on April 21, 1999. 

No. S-97-1150: State v. Rieger, 8 Neb. App. 20 (1999). 
Petition of appellant for further review sustained on April 14, 
1999. 

No. A-97-1159: Kissinger v. United Parcel Serv., 8 Neb. 
App. 260 (1999). Petition of appellee for further review over- 
ruled on July 28, 1999. 

No. A-97-1166: State v. Broadstone. Petition of appellant 
for further review overruled on December 21, 1998. 

No. A-97-1179: State v. Arias. Petition of appellant for fur- 
ther review overruled on May 27, 1999. 

No. A-97-1198: State v. Bolden. Petition of appellant for fur- 
ther review overruled on July 28, 1999. 

No. A-97-1201: State v. Mascarenas. Petition of appellant 
for further review overruled on December 21, 1998. 

No. S-97-1203: Henton v. Nokes. Petition of appellee for 
further review sustained on June 30, 1999. 

No. A-97-1210: Wolfe v. Abramson. Petition of appellant for 
further review overruled on November 10, 1999. 

No. A-97-1240: Griffin v. Werner Enters. Petition of 
appellee for further review overruled on August 25, 1999. 

No. S-97-1246: Esfahani v. Five Star Productions. Petition 
of appellant for further review sustained on August 25, 1999. 

No. A-97-1264: Riggs v. Riggs. Petition of appellant for fur- 
ther review overruled on April 14, 1999. 

No. S-97-1267: Pratt v. Clarke, 8 Neb. App. 199 (1999). 
Petition of appellant for further review sustained on June 16, 
1999. 

No. A-97-1276: State v. Brown. Petition of appellant for fur- 
ther review overruled on August 25, 1999. 

No. S-97-1301: Tyler v. Department of Corr. Servs., 8 Neb. 
App. 553 (1999). Petition of appellee for further review sus- 
tained on September 23, 1999. 

No. A-97-1321: Kimball v. Kimball. Petition of appellant 
for further review overruled on July 28, 1999. 


Ixxviii PETITIONS FOR FURTHER REVIEW 


No. A-97-1327: Pipe & Piling Supplies v. Betterman & 
Katelman, 8 Neb. App. 475 (1999). Petition of appellant for 
further review overruled on July 28, 1999. 

No. A-97-1336: Woods v. Woods. Petition of appellant for 
further review overruled on May 12, 1999. 

No. A-97-1339: In re Interest of Courtney S. & Daniel S. 
Petition of appellant for further review overruled on April 14, 
1999. 

No. A-97-1350: Sherrets v. Lund Co. Petition of appellee 
for further review overruled on August 25, 1999. 

No. A-97-1356: Kaupp v. Kaupp Hereford Ranch, Inc. 
Petition of appellant for further review overruled on September 
23, 1999. 

No. A-97-1365: In re Estate of Thomas. Petition of appel- 
lant for further review overruled on June 28, 1999. 

No. A-98-012: Consolidated Nutrition vy. Grone, 8 Neb. 
App. 404 (1999). Petition of appellee for further review over- 
tuled on August 25, 1999. 

No. A-98-015: State v. Bartlett. Petition of appellant for fur- 
ther review overruled on February 18, 1999. 

No. A-98-024: Frohn v. Frohn. Petition of appellee for fur- 
ther review overruled on June 30, 1999. 

No. A-98-028: State v. Frank. Petition of appellant for fur- 
ther review overruled on December 1, 1999. 

No. A-98-037: Webster v. A.I.A. Insurance. Petition of 
appellant for further review overruled on November 17, 1999. 

No. A-98-044: Allen v. County of Dodge. Petition of appel- 
lant for further review overruled on August 25, 1999. 

No. A-98-055: State v. Matthews, 8 Neb. App. 167 (1999). 
Petition of appellant for further review overruled on April 21, 
1999, 

No. A-98-061: Reagan v. Sarpy Cty. Bd. of Equal. Petition 
of appellant for further review overruled on March 17, 1999. 

No. A-98-076: Kuehler v. Galloway, Wiegers & Heeney. 
Petition of appellant for further review overruled on October 14, 
1999. 

No. A-98-077: In re Testamentary Trust of Jacob. Petition 
of appellee for further review overruled on December 15, 1999. 
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No. S-98-080: State v. Owens, 8 Neb. App. 109 (1999). 
Petition of appellee for further review sustained on April 14, 
1999. 

No. A-98-090: Yoder v. Department of Motor Vehicles. 
Petition of appellant for further review overruled on July 28, 
1999. 

No. A-98-093: Geiger v. Johnson. Petition of appellant for 
further review overruled on February 10, 1999. 

No. A-98-109: Heine v. Heine. Petition of appellant for fur- 
ther review overruled on January 13, 1999. 

No. A-98-111: Miller v. Transit Authority of City of 
Omaha. Petition of appellant for further review overruled on 
July 28, 1999. 

No. A-98-138: State v. Murry. Petition of appellant for fur- 
ther review overruled on May 27, 1999. 

No. S-98-145: Garnick v. Garnick. Petition of appellee for 
further review sustained on July 28, 1999. 

No. S-98-169: Henderson v. Department of Corr. Servs. 
Petition of appellant for further review overruled for lack of 
jurisdiction. 

No. A-98-173: Belitz v. Belitz, 8 Neb. App. 41 (1999). 
Petition of appellant for further review overruled on March 10, 
1999. 

No. A-98-178: Darnell v. KN Energy, Inc., 7 Neb. App. 929 
(1998). Petition of appellant for further review overruled on 
January 13, 1999. 

No. A-98-186: McCoy v. Solid Waste Agency. Petition of 
appellee for further review overruled on November 10, 1999. 

No. A-98-189: State v. Magilton. Petition of appellant for 
further review overruled on February 25, 1999. 

No. A-98-209: Siliphet v. IBP, inc., 8 Neb. App. 48 (1999). 
Petition of appellant for further review overruled on March 17, 
1999. 

No. A-98-225: Faulconbridge v. Law Offices of Ronald J. 
Palagi. Petition of appellant for further review overruled on 
November 23, 1999. 

No. A-98-240: Hanus v. State. Petition of appellant for fur- 
ther review overruled on July 28, 1999. 
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No. A-98-247: Xayaseng v. Chief Indus., 7 Neb. App. 911 
(1998). Petition of appellee for further review overruled on 
January 13, 1999. 

No. A-98-253: Insurance Consultants, Inc. v. Nyholm. 
Petition of appellant for further review overruled on October 14, 
1999. 

No. S-98-256: Derr v. Columbus Convention Ctr. Petition 
of appellee for further review sustained on August 25, 1999. 

No. A-98-259: Baughman v. United-A.G. Co-op, 7 Neb. 
App. 936 (1998). Petition of appellee for further review over- 
ruled on January 27, 1999. 

No. A-98-272: State v. Barnett. Petition of appellant for fur- 
ther review overruled on January 13, 1999. 

No. A-98-290: State v. Cook. Petition of appellee for further 
review overruled on November 23, 1999. 

No. A-98-293: Eisenman y. Eisenman. Petition of appellant 
for further review overruled on November 23, 1999. 

No. A-98-298: In re Interest of Sierra T. Petition of appel- 
lant for further review overruled on June 16, 1999. 

No. A-98-299: State v. Orosco. Petition of appellant for fur- 
ther review overruled on June 9, 1999. 

No. A-98-304: Cole v. Johnson. Petition of appellant for fur- 
ther review overruled on December 21, 1998. 

No. A-98-3 13: Snowdon Farms vy. Jones, 8 Neb. App. 445 
(1999). Petition of appellee for further review overruled on July 
7, 1999. 

No. A-98-322: Pichler v. Pichler. Petition of appellee for fur- 
ther review overruled on August 25, 1999. 

No. A-98-337: Kingery v. Kingery. Petition of appellee for 
further review overruled on September 15, 1999. 

No. A-98-338: Kellner v. Kellner, 8 Neb. App. 316 (1999). 
Petition of appellee for further review overruled on June 16, 
1999. 

No. A-98-341: In re Interest of Chester B. Petition of 
appellee for further review overruled on February 16, 1999. See 
rule 2F. 

No. A-98-343: In re Interest of Emily B. et al. Petition of 
appellant for further review overruled on August 25, 1999. 
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No. S-98-352: State v. Brown. Petition of appellant for fur- 
ther review sustained on May 19, 1999. 

No. A-98-353: State v. Torres. Petition of appellee for fur- 
ther review overruled on October 20, 1999. 

No. A-98-355: State v. Alexander. Petition of appellant for 
further review overruled on March 31, 1999. 

No. A-98-367: Martinez v. Super 8 Motel. Petition of appel- 
lant for further review overruled on January 20, 2000. 

No. A-98-404: Amen v. Custom Countertop, Inc. Petition 
of appellant for further review overruled on March 1, 1999. 

No. A-98-405: Huryta v. Huryta. Petition of appellant for 
further review overruled on April 14, 1999. 

No. A-98-410: Jensby v. Jensby. Petition of appellant for 
further review overruled on April 28, 1999. 

No. A-98-422: Taylor v. Taylor. Petition of appellee for fur- 
ther review overruled on August 25, 1999. 

No. A-98-430: Shapiro v. Shapiro. Petition of appellant for 
further review overruled on November 10, 1999. 

No. A-98-441: Parrish v. Holiday Inn. Petition of appellant 
for further review overruled on January 13, 1999. 

No. A-98-447: State v. Herngren, 8 Neb. App. 207 (1999). 
Petition of appellant for further review overruled on April 23, 
1999. 

No. A-98-456: Swaney v. City of Bellevue. Petition of appel- 
lant for further review overruled on October 27, 1999. 

No. A-98-462: Claussen v. Tender Heart Treasures. 
Petition of appellant for further review overruled on April 21, 
1999. 

No. A-98-467: State v. Gray. Petition of appellee for further 
review overruled on April 14, 1999. 

No. S-98-471: Preister v. Madison County. Petition of 
appellant for further review sustained on August 25, 1999. 

No. A-98-475: State v. Haler. Petition of appellant for fur- 
ther review overruled on June 16, 1999. 

No. A-98-489: Battle Creek Farmers Co-op v. County of 
Madison. Petition of appellant for further review overruled on 
December 22, 1999. 

No. A-98-490: Stegman v. State. Petition of appellant for 
further review overruled on January 12, 2000. 


Ixxxii PETITIONS FOR FURTHER REVIEW 


No. A-98-491: State v. Hicks. Petition of appellee for further 
review overruled on August 25, 1999. Cross-petition for further 
review contained in appellant’s response also overruled on 
August 25, 1999. 

No. A-98-503: State v. Harrison. Petition of appellant for 
further review overruled on December 21, 1998. 

No. A-98-508: State v. Bennett. Petition of appellant for fur- 
ther review overruled on April 14, 1999. 

No. A-98-514: Petersen v. Farm Credit Servs. Petition of 
appellees for further review overruled on October 14, 1999. 

No. S-98-516: In re Interest of Michael B. et al., 8 Neb. 
App. 411 (1999). Petition of appellee for further review sus- 
tained on July 28, 1999. 

Nos. A-98-522, A-98-523: Howell v. Douglas Cty., 8 Neb. 
App. 572 (1999). Petition of appellant for further review over- 
ruled on December 1, 1999. 

No. A-98-526: In re Interest of Stephon R. Petition of 
appellant for further review overruled on March 17, 1999. 

No. A-98-531: State v. Creek. Petition of appellant for fur- 
ther review overruled on April 14, 1999. 

No. A-98-535: State v. Bewley. Petition of appellant for fur- 
ther review overruled on February 18, 1999. 

No. A-98-537: Andersen v. Ganz. Petition of appellant for 
further review overruled on November 17, 1999. 

No. A-98-544: Nelson v. City of Omaha Zoning Bd. of 
Appeals. Petition of appellant for further review overruled on 
December 22, 1999. 

No. A-98-563: State v. Paulsen. Petition of appellant for fur- 
ther review overruled on February 10, 1999. 

No. S-98-564: Bowers v. Scherbring. Petition of appellant 
for further review sustained on December 1, 1999. 

No. A-98-571: State v. Davenport. Petition of appellant for 
further review overruled on January 12, 2000. 

No. A-98-571: State v. Davenport. Petition of appellee for 
further review overruled on January 12, 2000. 

No. A-98-580: In re Interest of Kasha B. Petition of appel- 
lant guardian ad litem for further review overruled on October 
14, 1999, 
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No. A-98-586: J.P. Theisen & Sons v. Omni Engineering. 
Petition of appellant for further review overruled on October 27, 
1999. 

No. A-98-591: Chambers v. Chambers. Petition of appellant 
for further review overruled on July 29, 1999. 

No. A-98-597: Huston v. Huston. Petition of appellee for 
further review overruled on January 12, 2000. 

No. A-98-604: Plucknett v. Prokop. Petition of appellant for 
further review overruled on December 29, 1999. 

No. A-98-606: State v. Jeanneret. Petition of appellant for 
further review overruled on June 9, 1999. 

No. A-98-619: Kline v. Simon Meats. Petition of appellee 
for further review overruled on October 27, 1999. 

No. A-98-625: State v. Nava. Petition of appellant for further 
review overruled on August 25, 1999. 

No. A-98-634: Gerber v. Gerber. Petition of appellee for 
further review overruled on April 14, 1999. 

No. A-98-646: Stover v. Northcott. Petition of appellant for 
further review overruled on October 27, 1999. 

No. S-98-650: State v. Dreimanis, 8 Neb. App. 362 (1999). 
Petition of appellant for further review sustained on June 23, 
1999. 

No. A-98-656: State v. Ginn. Petition of appellant for further 
review overruled on January 13, 1999. 

No. A-98-664: State v. Weaver. Petition of appellant for fur- 
ther review overruled on January 12, 2000. 

No. A-98-679: Osantowski v. Osantowski. Petition of appel- 
lant for further review overruled on December 15, 1999. 

No. A-98-689: State v. Hall. Petition of appellant for further 
review overruled on July 28, 1999. 

No. A-98-703: State v. Mullis. Petition of appellant for fur- 
ther review overruled on June 30, 1999. 

Nos. A-98-715, A-98-716: State v. Garza. Petition of appel- 
lant for further review overruled on March 10, 1999. 

No. A-98-720: In re Interest of Samuel W. & Sophia W. 
Petition of appellant for further review overruled on May 19, 
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No. A-98-722: Oak View Mall Corp. v. Grace Co. Petition 
of appellant for further review overruled on November 23, 1999. 
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No. A-98-732: State v. Blair. Petition of appellant for further 
review overruled on May 12, 1999. 

No. A-98-733: State v. Parks, 8 Neb. App. 491 (1999). 
Petition of appellant for further review overruled on July 28, 
1999. 

Nos. A-98-735 through A-98-745: Kuhns v. Seward Cty. 
Bd. of Equal. Petition of appellant for further review overruled 
on June 16, 1999. 

No. A-98-747: State v. Mason. Petition of appellant for fur- 
ther review overruled on September 15, 1999. 

No. A-98-757: In re Interest of Bethany M. Petition of 
appellant for further review overruled on June 9, 1999. 

No. A-98-761: Laubscher v. Laubscher, 8 Neb. App. 648 
(1999). Petition of appellant for further review overruled on 
October 20, 1999. 

Nos. A-98-765, A-98-766: In re Interest of Mikayla H. & 
Amber H. Petition of appellant for further review overruled on 
May 19, 1999. 

No. A-98-767: State v. Boyd. Petition of appellant for further 
review overruled on February 10, 1999. 

No. A-98-780: American Finance v. Hollywood Auto Sales. 
Petition of appellee for further review overruled on January 12, 
2000. 

No. A-98-786: State v. Adkins. Petition of appellant for fur- 
ther review overruled on May 27, 1999, 

No. A-98-789: Campos Constr. Co. v. Creighton St. Joseph 
Reg. Health Care. Petition of appellee for further review over- 
ruled on February 24, 2000. 

No. A-98-792: Brown v. Hafer. Petition of appellant for fur- 
ther review overruled on February 3, 2000. 

No. A-98-802: Hoppens v. Haugens. Petition of appellee for 
further review overruled on November 10, 1999. 

No. A-98-810: State vy. Conover. Petition of appellant for 
further review overruled on June 16, 1999. 

No. A-98-811: Salsbury v. Salsbury. Petition of appellee for 
further review overruled on January 12, 2000. 

No. A-98-814: In re Interest of Bryant W. Petition of appel- 
lant for further review overruled on June 23, 1999. 
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No. A-98-821: In re Estate of Marsh. Petition of appellant 
for further review overruled on November 10, 1999. 

No. A-98-831: Wiek v. Mynster. Petition of appellant for 
further review overruled on April 14, 1999. 

No. A-98-838: Perry v. Perry. Petition of appellee for fur- 
ther review overruled on May 12, 1999. 

Nos. A-98-840, A-98-841: State v. Scarlett. Petition of 
appellant for further review overruled on June 16, 1999. 

No. A-98-842: State v. Gatto. Petition of appellant for fur- 
ther review overruled on June 16, 1999. 

Nos. A-98-843, A-98-844, A-98-845: State v. Droppleman. 
Petition of appellant for further review overruled on March 10, 
1999. 

No. S-98-846: Jones v. Omaha Constr. Co. Petition of 
appellee Eugene for further review sustained on February 24, 
2000. 

No. S-98-846: Jones v. Omaha Constr. Co. Petition of 
appellee Thomas for further review overruled on February 24, 
2000. 

No. S-98-851: State v. Keithley. Petition of appellant for fur- 
ther review sustained on September 15, 1999. 

Nos. A-98-854, A-98-855: State v. Steinbach. Petition of 
appellant for further review overruled on January 27, 1999. 

No. A-98-865: Cole v. Clarke, 8 Neb. App. 614 (1999). 
Petition of appellant for further review overruled on October 14, 
1999. 

No. A-98-871: Llanes v. T-L Irrigation Co. Petition of 
appellant for further review overruled on May 27, 1999. 

No. S-98-878: State v. Boslau, 8 Neb. App. 275 (1999). 
Petition of appellant for further review sustained on May 12, 
1999. 

No. A-98-883: State v. Quezada. Petition of appellant for 
further review overruled on February 24, 2000. 

No. A-98-889: State v. Martin. Petition of appellant for fur- 
ther review overruled on January 11, 1999. 

No. A-98-892: State v. Schoenthal. Petition of appellee for 
further review overruled on December 1, 1999. 

No. A-98-894: Parisien v. Parisien. Petition of appellee for 
further review overruled on August 25, 1999. 
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No. A-98-897: State v. Lewis. Petition of appellant for fur- 
ther review overruled on January 20, 2000. 

No. A-98-898: Jensen Dairy v. Wells Air Service. Petition 
of appellant for further review overruled on January 12, 2000. 

No. A-98-902: State v. Brown. Petition of appellant for fur- 
ther review overruled on February 10, 1999. 

No. A-98-921: Smith v. Brown. Petition of appellant for fur- 
ther review overruled on April 28, 1999, 

No. A-98-930: Maxwell, Inc. v. Kenney Deans, Inc. Petition 
of appellee for further review overruled on November 10, 1999. 

No. A-98-936: State v. Mason. Petition of appellant for fur- 
ther review overruled on July 20, 1999. 

No. A-98-964: State v. McSwine. Petition of appellant for 
further review overruled on May 27, 1999. 

No. A-98-967: State v. Svoboda. Petition of appellant for 
further review overruled on March 17, 1999. 

No. A-98-981: State v. Fletcher, 8 Neb. App. 498 (1999). 
Petition of appellant for further review overruled on September 
23, 1999. 

No. S-98-996: Kinsey v. Colfer et al. Petition of appellant 
for further review sustained on January 13, 1999. 

No. A-98-1014: State of Missouri ex rel. Nixon v. HTI 
Corp. Petition of appellant for further review overruled on 
October 27, 1999. 

No. A-98-1015: Eli’s, Inc. v. Commercial Lithographing, 
Inc., 8 Neb. App. 752 (1999). Petition of appellant for further 
review overruled on December 15, 1999. 

No. A-98-1025: McFadden v. Winters & Merchant, Inc., 8 
Neb. App. 870 (1999). Petition of appellee for further review 
overruled on February 3, 2000. 

Nos. A-98-1028, A-98-1029: State v. Jackson. Petition of 
appellant for further review overruled on June 16, 1999. 

No. A-98-1047: State v. Reents. Petition of appellant for fur- 
ther review overruled on March 10, 1999. 

Nos. A-98- 1053, A-98-1054: State v. Rodriquez. Petition of 
appellant for further review overruled on April 14, 1999. 

No. S-98-1057: Jack v. Clinton. Petition of appellee for fur- 
ther review sustained on December 15, 1999. 
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No. A-98-1064: Cole v. Truck Ins. Exch. Petition of appel- 
lant for further review overruled on October 14, 1999. 

No. A-98-1065: Fidler vy. Koster, 8 Neb. App. 884 (1999). 
Petition of appellant for further review overruled on January 26, 
2000. 

No. A-98-1068: State v. Montin. Petition of appellant for 
further review overruled on July 28, 1999. 

No. A-98-1122: Coulson y. Nebraska Bd. of Parole. Petition 
of appellant for further review overruled on April 14, 1999. 

No. A-98-1130: State v. Ozmun. Petition of appellant for 
further review overruled on October 14, 1999. 

No. A-98-1131: Cole vy. Stennis. Petition of appellant for fur- 
ther review overruled on January 12, 2000. 

No. A-98-1132: Clinton v. MVI, Inc. Petition of appellant 
for further review overruled on February 3, 2000. 

No. A-98-1136: State v. Mitchell. Petition of appellant for 
further review overruled on January 27, 1999. 

No. A-98-1142: State v. Rhodes. Petition of appellant for 
further review overruled on July 28, 1999. 

Nos. A-98-1144, A-98-1145: State v. Schake. Petition of 
appellant for further review overruled on January 12, 2000. 

No. A-98-1167: State v. Heil. Petition of appellant for further 
review overruled on June 16, 1999. 

No. A-98-1172: Astleford v. Astleford. Petition of appellant 
for further review overruled on November 23, 1999. 

No. A-98-1174: Robertson v. Motor Club Ins. Assn., 8 Neb. 
App. 758 (1999). Petition of appellant for further review over- 
ruled on December 15, 1999. 

No. S-98-1177: In re Adoption of Trystyn D., 8 Neb. App. 
704 (1999). Petition of appellee for further review sustained on 
January 12, 2000. 

No. A- 98-1185: State y. Aude. Petition of appellant for fur- 
ther review overruled on October 14, 1999. 

No. A-98-1192: In re Interest of Joseph, 8 Neb. App. 539 
(1999). Petition of appellee for further review overruled on 
September 9, 1999. 

No. A-98-1197: Pacha v. Sarpy Cty. Neb. Petition of appel- 
"lant for further review overruled on June 16, 1999. 
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No. A-98-1200: State v. Grigg. Petition of appellant for fur- 
ther review overruled on February 18, 1999. 

No. A-98-1201: State v. Heil. Petition of appellant for further 
review overruled on January 12, 2000. 

No. A-98-1204: State v. Stites. Petition of appellant for fur- 
ther review overruled on May 27, 1999. 

Nos. A-98-1205, A-98-1206: State ex rel. Miller v. Miller. 
Petition of appellant for further review overruled on February 
24, 2000. 

No. A-98-1215: Ditter vy. Nebraska Dept. of Corr. Servs. 
Appeals Bd. Petition of appellant for further review overruled 
on March 17, 1999. 

No. A-98-1226: Mak v. Mak. Petition of appellant for further 
review overruled on January 12, 2000. 

No. A-98-1241: State v. Dockery. Petition of appellant for 
further review overruled on November 23, 1999. 

No. A-98-1242: State v. Mickles. Petition of appellant for 
further review overruled on June 16, 1999. 

No. A-98-1244: State v. Yoder. Petition of appellant for fur- 
ther review overruled on June 9, 1999. 

No. A-98-1245: State v. Yoder. Petition of appellant for fur- 
ther review overruled on January 12, 2000. 

No. A-98-1246: 1504 Harney Assocs., L.P. v. GHMC, Inc. 
Petition of appellant for further review overruled on April 14, 
1999. 

Nos. A-98-1252 through A-98-1255, A-98-1283 through 
A-98-1285: Tyler v. Department of Corr. Servs. Petitions of 
appellant for further review overruled on December 15, 1999. 

No. A-98-1277: Schindel vy. Smejkal. Petition of appellant 
for further review overruled on February 24, 2000. 

No. A-98-1286: State v. Critel. Petition of appellant for fur- 
ther review overruled on August 25, 1999. 

No. A-98-1286: State v. Critel. Petition of appellant for fur- 
ther review overruled on September 15, 1999. 

Nos. A-98-1290, A-98-1291: State v. Cover. Petition of 
appellant for further review overruled on August 25, 1999. 

No. A-98-1306: State v. Izara. Petition of appellant for fur- 
ther review overruled on September 15, 1999. 
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No. A-98-1316: Henneberry v. Omaha Pub. Power Dist. 
Petition of appellant for further review overruled on December 
1, 1999. 

No. A-98-1319: State v. Trujillo. Petition of appellant for 
further review overruled on May 27, 1999. 

No. A-98-1332: Nichols v. Nichols. Petition of appellant for 
further review overruled on September 9, 1999. 

No. A-98-1334: State v. Gresham. Petition of appellant for 
further review overruled on November 10, 1999. 

No. A-98-1337: Mendoza v. Pepsi Cola Bottling Co., 8 Neb. 
App. 778 (1999). Petition of appellee for further review over- 
ruled on January 12, 2000. 

Nos. A-98-1340, A-98-1341, A-98-1342: State v. Davis. 
Petition of appellant for further review overruled on November 
17, 1999. 

No. A-98-1352: State v. Brilz. Petition of appellant for fur- 
ther review overruled on July 28, 1999. 

No. A-98-1353: State v. Harker, 8 Neb. App. 663 (1999). 
Petition of appellee for further review overruled on November 
17, 1999. 

No. A-98-1359: Mathews v. Williams. Petition of appellant 
for further review overruled on November 10, 1999. 

No. A-98-1377: State v. Zwygart. Petition of appellant for 
further review overruled on December 15, 1999. 

No. A-98-1382: In re Interest of Tiffany C. Petition of 
appellant for further review overruled on December 1, 1999. 

No. A-99-010: In re Interest of Dickson. Petition of appel- 
lant for further review overruled on October 14, 1999. 

No. A-99-029: Ackerman vy. Nebraska Dept. of Corr. 
Appeals Bd. Petition of appellant for further review overruled 
on June 11, 1999. 

No. A-99-032: Tyler v. Tyler. Petition of appellant for further 
review overruled on April 14, 1999. 

No. A-99-035: Belgum v. Tate & Lyle, Inc. Petition of 
appellant for further review overruled on August 25, 1999. 

No. A-99-040: State v. Jensen. Petition of appellant for fur- 
ther review overruled on October 27, 1999. 

Nos. A-99-049, A-99-050: State v. Young. Petition of appel- 
lant for further review overruled on July 28, 1999. 
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No. A-99-054: State v. Grigg. Petition of appellant for fur- 
ther review overruled on February 18, 1999. 

No. A-99-065: Cox v. Douglas Cty. Civil Serv. Comm. 
Petition of appellant for further review overruled on July 28, 
1999, 

No. A-99-068: State v. Cole. Petition of appellant for further 
review overruled on November 10, 1999. 

No. A-99-070: State v. Sheehan. Petition of appellant for 
further review overruled on September 9, 1999. 

Nos. A-99-071, A-99-072: State v. Underwood. Petition of 
appellant for further review overruled on August 25, 1999. 

No. A-99-112: Cato v. Department of Corr. Servs. Petition 
of appellant for further review overruled on October 14, 1999. 

No. A-99-117: State v. Svoboda. Petition of appellant for 
further review overruled on June 23, 1999. 

No. S-99-137: Reinsch vy. Reinsch, 8 Neb. App. 852 (1999). 
Petition of appellant for further review sustained on January 12, 
2000. 

No. A-99-142: State v. Heil. Petition of appellant for further 
review overruled on August 25, 1999. 

No. A-99-205: Feik v. Feik. Petition of appellant for further 
review overruled on January 26, 2000. 

No. A-99-227: Perry v. Perry. Petition of appellant for fur- 
ther review overruled on May 27, 1999, 

No. A-99-231: Prokop v. Chaloupka. Petition of appellant 
for further review overruled on January 12, 2000. 

No. A-99-236: Bakhit v. The Paper Corp. Petition of appel- 
lant for further review overruled on February 24, 2000. 

No. A-99-241: State v. Sanders. Petition of appellant for fur- 
ther review overruled on September 9, 1999. 

No. A-99-253: State v. Yoder. Petition of appellant for fur- 
ther review overruled on September 23, 1999. 

No. A-99-282: State v. Clark, 8 Neb. App. 936 (2000). 
Petition of appellant for further review overruled on February 
24, 2000. 

No. A-99-303: Sepulveda v. Department of Corr. Servs. 
Petition of appellee for further review overruled on January 12, 
2000. 
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Nos. A-99-348, A-99-349: State v. Jackson. Petition of 
appellant for further review overruled on October 27, 1999. 

Nos. A-99-393, A-99-394: Milazzo v. Nebraska Dept. of 
Health and Human Servs. Petitions of appellant for further 
review overruled on July 28, 1999. 

No. A-99-416: State v. Smith. Petition of appellant for fur- 
ther review overruled on November 17, 1999. 

No. A-99-424: DeWitt v. Garvey. Petition of appellant for 
further review overruled on November 23, 1999. 

No. A-99-425: State v. Minshall. Petition of appellant for 
further review overruled on September 23, 1999. 

No. A-99-477: State v. Botts. Petition of appellant for further 
review overruled on February 3, 2000. 

No. A-99-490: Herink v. Department of Motor Vehicles. 
Petition of appellant for further review overruled on December 
29, 1999. 

No. A-99-503: State v. Malcom. Petition of appellant for fur- 
ther review overruled on November 10, 1999. 

No. A-99-518: State v. Holliday. Petition of appellant for 
further review overruled on November 10, 1999. 

No. A-99-526: Gaines v. City of Omaha. Petition of appel- 
lant for further review overruled on December 15, 1999. 

No. A-99-527: Tyler v. Stennis. Petition of appellant for fur- 
ther review overruled on July 20, 1999. 

Nos. A-99-541, A-99-542: State v. Planer. Petition of appel- 
lant for further review overruled on November 10, 1999. 

No. A-99-561: State v. Combs. Petition of appellant for fur- 
ther review overruled on January 12, 2000. 

No. A-99-600: State v. Cedillo. Petition of appellant for fur- 
ther review overruled on February 24, 2000. 

No. S-99-627: Sikora v. Bohn. Petition of appellant for fur- 
ther review sustained on December 15, 1999. 

No. A-99-629: Stuart Mgmt. Corp. v. Delong. Petition of 
appellant for further review overruled on October 6, 1999. 

No. A-99-643: State v. Holroyd. Petition of appellant for fur- 
ther review overruled on December 29, 1999. 

No. A-99-664: State v. Brown. Petition of appellant for fur- 
ther review overruled on December 1, 1999. 
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No. A-99-753: Ortega v. Excel Corp. Petition of appellant 
for further review overruled on February 16, 2000. 

No. A-99-767: State v. Rodriguez. Petition of appellant for 
further review overruled on January 18, 2000. 

No. A-99-769: State v. Davis. Petition of appellant for fur- 
ther review overruled on December 22, 1999. 

No. A-99-778: Denis-Flows vy. Dunning. Petition of appel- 
lant for further review overruled on December 15, 1999. 

No. A-99-778: Denis-Flows v. Dunning. Petition of appellee 
Edilma for further review overruled on December 15, 1999. 

No. A-99-808: Tyler v. Tesar. Petition of appellant for fur- 
ther review overruled on December 15, 1999. 

Nos. A-99-840 through A-99-844: State v. Kinney. Petition 
of appellant for further review overruled on February 16, 2000. 

Nos. A-99-845, A-99-846, A-99-847: State v. Benish. 
Petition of appellant for further review overruled on January 26, 
2000. 

No. A-99-867: State vy. Hurt. Petition of appellant for further 
review overruled on February 3, 2000. _ 

No. A-99-952: Schluntz v. Clifford G. Hess Revocable 
Trust. Petition of appellant for further review overruled on 
January 20, 2000. 

No. A-99-981: State v. Herink. Petition of appellant for fur- 
ther review overruled on February 16, 2000. 

No. A-99-1016: Austin v. County of Lancaster. Petition of 
appellant for further review overruled on December 1, 1999. 

No. A-99-1154: State v. Peterson. Petition of appellant for 
further review overruled on February 3, 2000. 


LIST OF CASES NOT DESIGNATED 
FOR PERMANENT PUBLICATION 


No. A-96-811: Hoffman v. Hoffman. 99 NCA No. 11. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Inbody, Judge. 

No. A-96-880: Pittman v. Wyant. 99 NCA No. 17. Affirmed. 
Sievers, Judge. 

No. A-96-1034: Custom Auto Body Co. v. Prososki. 99 
NCA No. 2. Affirmed. Mues, Judge. 

No. A-97-325: Rath v. Gallup, Inc. 99 NCA No. 44. 
Affirmed. Hannon, Judge. 

No. A-97-520: Kessler v. Hulse. 99 NCA No. 11. Affirmed. 
Sievers, Judge. 

No. A-97-617: Hughes v. Grahm. 99 NCA No. 5. Reversed 
and remanded. Sievers, Judge. 

No. A-97-629: Mossman v. Mossman. 99 NCA No. 4. 
Affirmed as modified. Irwin, Chief Judge. 

No. A-97-643: Tyler v. Clarke. 99 NCA No. 11. Affirmed. _ 
Inbody, Judge. 

No. A-97-660: State v. Tiff. 99 NCA No. 44. Affirmed. 
Inbody, Judge. 

No. A-97-662: Saylor v. Nebraska Dept. of Corr. Servs. 99 
NCA No. 11. Appeal dismissed, and cause remanded with direc- 
tions. Irwin, Chief Judge. 

Nos. A-97-666, A-97-667: Quick v. Quick. 99 NCA No. 2. 
Reversed and remanded for a new trial. Hannon, Judge. 

No. A-97-745: Glenbrook Homes Assn. v. Mobeco Indus. 
99 NCA No. 11. Reversed and remanded for further proceed- 
ings. Irwin, Chief Judge. 

No. A-97-766: Colbert v. Colbert. 99 NCA No. 11. Affirmed 
as modified. Irwin, Chief Judge. 

No. A-97-825: Colburn v. Lancaster Cty. 99 NCA No. 16. 
Affirmed. Carlson, Judge. 

No. A-97-841: Federal Dep. Ins. Corp. v. Dial Realty Corp. 
99 NCA No. 6. Affirmed. Irwin, Chief Judge. 


({xciii) 


XciV CASES NOT DESIGNATED FOR PERMANENT PUBLICATION 


No. A-97-842: Federal Dep. Ins. Corp. v. Held. 99 NCA 
No. 6. Affirmed. Irwin, Chief Judge. 

No. A-97-855: Tonniges v. Tonniges. 99 NCA No. 4. 
Affirmed. Blue, District Judge, Retired. 

No. A-97-858: Embury v. Peasley. 99 NCA No. 5. Affirmed. 
Mues, Judge. 

No. A-97-882: Mundy v. Decker. 99 NCA No. 1. Reversed 
and remanded. Sievers, Judge. 

No. A-97-885: Piersel v. Piersel. 99 NCA No. 11. Affirmed 
as modified. Irwin, Chief Judge. 

No. A-97-886: Lilja v. Arruda. 99 NCA No. 12. Reversed 
and remanded with directions. Irwin, Chief Judge. 

No. A-97-887: Wichern v. Wichern. 99 NCA No. 11. 
Affirmed. Mues, Judge. 

No. A-97-915: Waters v. Waters. 99 NCA No. 16. Affirmed 
in part, and in part reversed and remanded with directions. 
Hannon, Judge. 

No. A-97-916: Norris v. Hathaway. 99 NCA No. 1. 
Affirmed. Irwin, Chief Judge. 

No. A-97-923: James Neff Kramper Family Farm v. 
Dakota Cty. 99 NCA No. 4. Affirmed. Irwin, Chief Judge. 

No. A-97-934: In re Guardianship & Conservatorship of 
Carter. 99 NCA No. 7. Affirmed. Mues, Judge. 

No. A-97-964: Taylor v. Taylor. 99 NCA No. 5. Affirmed as 
modified. Irwin, Chief Judge. 

No. A-97-965: Northern Plains Surgical v. Deines. 99 NCA 
No. 22. Affirmed. Irwin, Chief Judge. 

No. A-97-967: Fun World v. Big Red Keno. 99 NCA No. 6. 
Reversed and remanded with directions. Hannon, Judge. 

No. A-97-978: Tyler v. Clarke. 99 NCA No. 22. Reversed 
and remanded with direction. Carlson, Judge. 

No. A-97-987: Hajek v. Hajek. 99 NCA No. 14. Affirmed in 
part, and in part reversed and remanded with directions. 
Carlson, Judge. 

No. A-97-993: Zimmerman v. Jones. 99 NCA No. 20. 
Affirmed in part, and in part reversed and remanded with direc- 
tion. Inbody, Judge. 

No. A-97-1030: Eshom v. Eshom. 99 NCA No. 14. Affirmed. 
Mues, Judge. 
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No. A-97-1037: Pedersen v. Pedersen. 99 NCA No. 4. 
Affirmed as modified. Sievers, Judge. 

No. A-97-1045: Huff v. Swartz. 99 NCA No. 15. Reversed 
and remanded for further proceedings. Irwin, Chief Judge. 

No. A-97-1053: State on behalf of Erdman vy. Herbert. 99 
NCA No. 18. Affirmed as modified. Hannon, Judge. 

No. A-97-1089: Eihusen v. Eihusen. 99 NCA No. 36. 
Reversed. Carlson, Judge. 

No. A-97-1108: Coats v. Coats. 99 NCA No. 15. Reversed. 
Inbody, Judge. 

No. A-97-1110: In re Estate of Schwartz. 99 NCA No. 11. 
Affirmed. Irwin, Chief Judge. 

No. A-97-1117: Pritchett v. Pohlmeier. 99 NCA No. 30. 
Affirmed. Inbody, Judge. 

No. A-97-1135: State ex rel. Wagner v. Klamt. 99 NCA No. 
5. Reversed. Irwin, Chief Judge. 

No, A-97-1141: Folsom y. Lo. 99 NCA No. 11. Affirmed. 
Irwin, Chief Judge. 

No. A-97-1193: Brown y. Brown. 99 NCA No. 3. Affirmed 
as modified. Hannon, Judge. 

No. A-97-1198: State v. Bolden. 99 NCA No. 21. Affirmed. 
Hannon, Judge. 

No. A-97-1203: Henton v. Nokes. 99 NCA No. 20. Affirmed 
in part, and in part reversed and remanded with directions. 
Carlson, Judge. 

No. A-97-1210: Wolfe vy. Abramson. 99 NCA No. 36. 
Affirmed. Hannon, Judge. 

No. A-97-1240: Griffin v. Werner Enters. 99 NCA No. 25. 
Reversed and remanded. Irwin, Chief Judge. 

No. A-97-1241: Tingle v. Stoehr. 99 NCA No. 14. Affirmed. 
Irwin, Chief Judge. 

No. A-97-1246: Esfahani v. Five Star Productions. 99 NCA 
No. 18. Affirmed. Sievers, Judge. 

No. A-97-1265: Hayes y. Hayes. 99 NCA No. 1. Reversed 
and remanded with directions. Mues, Judge. 

No. A-97-1276: State v. Brown. 99 NCA No. 14. Affirmed. 
Irwin, Chief Judge. 

No. A-97-1293: Haneline vy. Haneline. 99 NCA No. 14. 
Affirmed in part, and in part reversed. Sievers, Judge. 
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No. A-97-1309: State ex rel. Mason v. Mayberry. 99 NCA 
No. 17. Appeal dismissed. Inbody, Judge. 

No. A-97-1321: Kimball v. Kimball. 99 NCA No. 21. 
Affirmed as modified. Mues, Judge. 

No. A-97-1330: Jareske v. Jareske. 99 NCA No. 11. 
Affirmed. Hannon, Judge. 

No. A-97-1335: Francis-LaVigne v. LaVigne. 99 NCA No. 
12. Affirmed as modified. Irwin, Chief Judge. 

No. A-97-1336: Woods v. Woods. 99 NCA No. 12. Affirmed. 
Inbody, Judge. 

No. A-97-1341: Parr v. Ellis. 99 NCA No. 31. Affirmed. 
Inbody, Judge. 

No. A-97-1350: Sherrets v. Lund Co. 99 NCA No. 28. 
Reversed and remanded with directions. Hannon, Judge. 

No. A-97-1356: Kaupp v. Kaupp Hereford Ranch, Inc. 99 
NCA No. 20. Affirmed. Carlson, Judge. 

No. A-97-1365: In re Estate of Thomas. 99 NCA No. 20. 
Affirmed. Mues, Judge. 

No. A-98-004: Cottages of Hastings v. Murphy. 99 NCA 
No. 25. Affirmed. Inbody, Judge. 

No. A-98-005: State v. Grandel. 99 NCA No. 4. Reversed 
and remanded with directions to dismiss. Hannon, Judge. 

No. A-98-013: Rieker v. Rieker. 99 NCA No. 11. Affirmed 
in part, and in part reversed and remanded for further proceed- 
ings. Inbody, Judge. 

No. A-98-015: State v. Bartlett. 99 NCA No. 1. Affirmed. 
Inbody, Judge. 

No. A-98-028: State v. Frank. 99 NCA No. 40. Affirmed. 
Hannon, Judge. 

No. A-98-033: State v. Thompson. 99 NCA No. 26. Former 
opinion withdrawn. Affirmed as modified. Irwin, Chief Judge. 

No. A-98-037: Webster v. A.LA. Insurance. 99 NCA No. 
23. Affirmed. Mues, Judge. 

No. A-98-038: CBS Real Estate Co. v. Mangimelli.99 NCA 
No. 25. Affirmed. Irwin, Chief Judge. 

No. A-98-040: Schneider v. Schneider. 99 NCA No. 20. 
Affirmed as modified. Inbody, Judge. 

No. A-98-044: Allen v. County of Dodge. 99 NCA No. 21. 
Affirmed. Mues, Judge. 
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No. A-98-047: Kuebler y. Warren. 99 NCA No. 7. Affirmed 
in part, and in part reversed and remanded with directions. 
Sievers, Judge. 

No. A-98-061: Reagan v. Sarpy Cty. Bd. of Equal. 99 NCA 
No. 4. Affirmed. Inbody, Judge. 

No. A-98-076: Kuehler v. Galloway, Wiegers & Heeney. 99 
NCA No. 31. Affirmed. Hannon, Judge. 

No. A-98-077: In re Testamentary Trust of Jacob. 99 NCA 
No. 39. Reversed and remanded with direction. Irwin, Chief 
Judge. 

No. A-98-090: Yoder v. Department of Motor Vehicles. 99 
NCA No. 20. Affirmed. Mues, Judge. 

No. A-98-098: Mullin v. Mullin. 99 NCA No. 34. Affirmed. 
Carlson, Judge. 

No. A-98-111: Miller vy. Transit Authority of City of 
Omaha. 99 NCA No. 22. Affirmed. Inbody, Judge. 

No. A-98-115: State v. Stuckey. 99 NCA No. 20. Affirmed as 
modified. Irwin, Chief Judge. 

No. A-98-120: State v. Wyatt. 99 NCA No. 5. Affirmed. 
Sievers, Judge. 

No. A-98-128: Lennemann vy. Lennemann. 99 NCA No. 23. 
Affirmed as modified. Carlson, Judge. 

No. A-98-132: Whitton v. Whitton. 99 NCA No. 24. 
Affirmed. Mues, Judge. 

No. A-98-138: State v. Murry. 99 NCA No. 11. Affirmed. 
Mues, Judge. 

No. A-98-145: Garnick v. Garnick. 99 NCA No. 22. 
Affirmed as modified. Carlson, Judge. 

No. A-98-156: Dodd v. Dodd. 99 NCA No. 4. Affirmed. 
Inbody, Judge. 

No. A-98-159: State v. Cato. 99 NCA No. 25. Affirmed as 
modified. Irwin, Chief Judge. 

No. A-98-176: State y. Knight-Blanton. 99 NCA No. 4. 
Affirmed. Hannon, Judge. 

No. A-98-177: Pfister v. Thielen. 99 NCA No. 11. Affirmed. 
Carlson, Judge. 

No. A-98-181: Gillespie v. Smith. 99 NCA No. 28. Affirmed. 
Sievers, Judge. 
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No. A-98-186: McCoy v. Solid Waste Agency. 99 NCA No. 
37. Reversed and remanded for further proceedings. Carlson, 
Judge. 

Nos. A-98-205, A-98-206: Edington v. City of Omaha. 99 
NCA No. 36. Affirmed. Inbody, Judge. 

No. A-98-207: Knopp v. City of Lincoln. 99 NCA No. 11. 
Affirmed. Hannon, Judge. 

No. A-98-213: Roach v. East. 99 NCA No. 3. Affirmed in 
part, and in part remanded with directions. Sievers, Judge. 

No. A-98-218: State v. Gustafson. 99 NCA No. 4. Affirmed. 
Mues, Judge. 

No. A-98-220: Dvorak v. Dvorak. 99 NCA No. 26. Affirmed 
as modified. Mues, Judge. 

No. A-98-240: Hanus v. State. 99 NCA No. 24. Affirmed. 
Irwin, Chief Judge. 

No. A-98-241: Oppliger v. Oppliger. 00 NCA No. 2. 
Affirmed. Carlson, Judge. 

No. A-98-244: Andersen v. Andersen. 99 NCA No. 23. 
Affirmed. Irwin, Chief Judge. 

No. A-98-249: In re Interest of Skyler R. 99 NCA No. 2. 
Affirmed. Inbody, Judge. 

No. A-98-253: Insurance Consultants, Inc. v. Nyholm. 99 
NCA No. 29. Affirmed. Sievers, Judge. 

No. A-98-256: Derr v. Columbus Convention Ctr. 99 NCA 
No. 25. Reversed and remanded for further proceedings. Irwin, 
Chief Judge. 

No. A-98-267: Ash v. Chicago & Northwestern RR. Co. 99 
NCA No. 41. Reversed and remanded for further proceedings. 
Carlson, Judge. 

No. A-98-268: Martindale v. Martindale. 99 NCA No. 38. 
Affirmed. Hannon, Judge. 

No. A-98-271: State v. White. 99 NCA No. 2. Reversed and 
remanded for further proceedings. Inbody, Judge. 

No. A-98-276: Lawson v. Lawson. 99 NCA No. 11. Affirmed 
as modified. Inbody, Judge. 

No. A-98-290: State v. Cook. 99 NCA No. 38. Sentence 
vacated, and cause remanded for resentencing. Hannon, Judge. 

No. A-98-293: Eisenman v. Eisenman. 99 NCA No. 28. 
Affirmed. Irwin, Chief Judge. 
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No. A-98-294: Buker v. Buker. 99 NCA No. 39. Affirmed. 
Carlson, Judge. 

No. A-98-299: State v. Orosco. 99 NCA No. 14. Affirmed. 
Irwin, Chief Judge. 

No. A-98-308: State v. Warburton. 99 NCA No. 11. 
Affirmed in part, and in part reversed and remanded for further 
proceedings. Irwin, Chief Judge. 

No. A-98-311: Krieg v. Krieg. 99 NCA No. 22. Affirmed in 
part, and in part reversed and remanded with directions. Inbody, 
Judge. 

No. A-98-312: Combs v. Combs. 99 NCA No. 31. Affirmed 
as modified. Inbody, Judge. 

No. A-98-321: Hall v. Hall. 99 NCA No. 29. Affirmed in 
part, and in part remanded with directions. Inbody, Judge. 

No. A-98-322: Pichler v. Pichler. 99 NCA No. 26. Affirmed 
as modified. Mues, Judge. — 

No. A-98-328: In re Interest of Elisa A. 99 NCA No. 5. 
Affirmed. Mues, Judge. 

No. A-98-337: Kingery v. Kingery. 99 NCA No. 28. 
Affirmed as modified. Inbody, Judge. 

No. A-98-341: In re Interest of Chester B. 99 NCA No. 1. 
Affirmed in part, and in part reversed. Sievers, Judge. 

No. A-98-342: Fleming v. Stepanek. 99 NCA No. 2. 
Reversed and remanded with directions. Inbody, Judge. 

No. A-98-343: In re Interest of Emily B. et al. 99 NCA No. 
11. Affirmed. Carlson, Judge. 

No. A-98-344: Winters v. Hicks. 99 NCA No. 47. Reversed 
and remanded for a new trial. Mues, Judge. 

No. A-98-345: State v. Pelletier. 99 NCA No. 20. Affirmed 
as modified. Irwin, Chief Judge. 

No. A-98-348: Wolf v. Board of Dirs. of Thomas Lakes 
Owners Assn. 99 NCA No. 31. Affirmed in part, and in part 
reversed and remanded for further proceedings. Sievers, Judge. 

No. A-98-352: State v. Brown. 99 NCA No. 11. Affirmed. 
Inbody, Judge. 

No. A-98-353: State v. Torres. 99 NCA No. 38. Affirmed in 
part as modified, and in part reversed and remanded for resen- 
tencing. Inbody, Judge. 
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Nos. A-98-361, A-98-362: State v. Pracht. 99 NCA No. 36. 
Affirmed in part, and in part reversed and remanded for resen- 
tencing. Inbody, Judge. 

No. A-98-366: In re Interest of Alisha H. et al. 99 NCA No. 
5. Affirmed. Irwin, Chief Judge. 

No. A-98-367: Martinez v. Super 8 Motel. 99 NCA No. 47. 
Affirmed. Carlson, Judge. 

No. A-98-368: State v. Gonzales. 99 NCA No. 14. Affirmed 
as modified. Irwin, Chief Judge. 

No. A-98-393: In re Interest of Brent B. et al. 99 NCA No. 
1. Affirmed. Mues, Judge. 

No. A-98-394: In re Interest of Derrick P. 99 NCA No. 12. 
Affirmed. Mues, Judge. 

No. A-98-399: Lee v. Cullan. 99 NCA No. 47. Affirmed. 
Mues, Judge. 

No. A-98-404: Amen y. Custom Countertop, Inc. 99 NCA 
No. 3. Affirmed. Hannon, Judge. 

No. A-98-410: Jensby v. Jensby. 99 NCA No. 11. Affirmed. 
Inbody, Judge. 

No. A-98-422: Taylor v. Taylor. 99 NCA No. 25. Affirmed as 
modified. Irwin, Chief Judge. 

No. A-98-430: Shapiro v. Shapiro. 99 NCA No. 35. 
Affirmed. Inbody, Judge. 

No. A-98-440: Schreurs v. Schreurs. 99 NCA No. 28. 
Affirmed. Inbody, Judge. 

No. A-98-454: State v. Nelson. 99 NCA No. 6. Reversed and 
remanded with directions to dismiss. Sievers, Judge. 

No. A-98-456: Swaney v. City of Bellevue. 99 NCA No. 36. 
Affirmed. Sievers, Judge. 

No. A-98-462: Claussen v. Tender Heart Treasures. 99 
NCA No. 7. Affirmed. Inbody, Judge. 

No. A-98-467: State v. Gray. 99 NCA No. 7. Reversed and 
remanded for a new trial. Mues, Judge. 

No. A-98-471: Preister v. Madison County. 99 NCA No. 23. 
Affirmed in part, and in part reversed. Carlson, Judge. 

No. A-98-480: Head v. Kinsella. 99 NCA No. 31. Affirmed. 
Hannon, Judge. 

No. A-98-485: State v. Zollicoffer. 99 NCA No. 5. Affirmed. 
Irwin, Chief Judge. 
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No. A-98-486: Kubicek v. Mid-City Toyota. 99 NCA No. 
26. Affirmed. Irwin, Chief Judge. 

No. A-98-487: Ling v. Board of Trustees of Doane College. 
99 NCA No. 30. Affirmed. Carlson, Judge. 

No. A-98-488: Randolph Oldsmobile vy. Paul Spady 
Motors. 99 NCA No. 40. Affirmed. Hannon, Judge. 

No. A-98-489: Battle Creek Farmers Co-op v. County of 
Madison. 99 NCA No. 44. Affirmed. Carlson, Judge. 

No. A-98-491: State v. Hicks. 99 NCA No. 20. Affirmed in 
part, and in part reversed and vacated. Inbody, Judge. 

No. A-98-514: Petersen v. Farm Credit Servs. 99 NCA No. 
36. Reversed and dismissed. Sievers, Judge. 

No. A-98-520: State v. Gray. 99 NCA No. 11. Affirmed. 
Mues, Judge. 

No. A-98-535: State v. Bewley. 99 NCA No. 2. Affirmed. 
Sievers, Judge. 

No. A-98-541: State v. Guerrero. 99 NCA No. 20. Affirmed. 
Inbody, Judge. 

No. A-98-552: Tyler v. Department of Corr. Servs. 99 NCA 
No. 45. Reversed and remanded with directions. Irwin, Chief 
Judge. 

No. A-98-559: In re Estate of Hosler. 99 NCA No. 15. 
Affirmed. Mues, Judge. 

No. A-98-564: Bowers v. Scherbring. 99 NCA No. 26. 
Affirmed. Irwin, Chief Judge. 

No. A-98-571: State v. Davenport. 99 NCA No. 36. 
Affirmed. Sievers, Judge. 

No. A-98-580: In re Interest of Kasha B. 99 NCA No. 33. 
Affirmed. Inbody, Judge. 

No. A-98-586: J.P. Theisen & Sons v. Omni Engineering. 
99 NCA No. 35. Affirmed. Sievers, Judge. 

No. A-98-591: Chambers vy. Chambers. 99 NCA No. 25. 
Affirmed in part, affirmed in part as modified, and in part 
reversed and remanded with directions. Carlson, Judge. 

No. A-98-597: Huston v. Huston. 99 NCA No. 43. Affirmed 
as modified. Inbody, Judge. 

No. A-98-603: In re Interest of Rachel M. et al. 99 NCA 
No. 20. Affirmed. Carlson, Judge. 
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No. A-98-610: Blankenau v. Kern. 99 NCA No. 39. 
Affirmed as modified, and cause remanded with directions. 
Hannon, Judge. 

No. A-98-619: Kline v. Simon Meats. 99 NCA No. 35. 
Reversed and remanded for further proceedings. Inbody, Judge. 

No. A-98-620: Hulac v. District 66 Sch. Bd. 99 NCA No. 46. 
Affirmed. Hannon, Judge. 

No. A-98-631: County of Hitchcock v. Wood. 00 NCA No. 
2. Reversed and remanded with directions. Hannon, Judge. 

No. A-98-632: Best v. Best. 99 NCA No. 14. Reversed and 
remanded for further proceedings. Mues, Judge. 

No. A-98-634: Gerber v. Gerber. 99 NCA No. 11. Vacated 
and dismissed. Hannon, Judge. 

No. A-98-646: Stover v. Northcott. 99 NCA No. 36. 
Affirmed. Mues, Judge. 

No. A-98-654: State v. Gibbons. 99 NCA No. 11. Reversed 
and remanded with directions. Inbody, Judge. 

No. A-98-657: In re Interest of Waylon D. 99 NCA No. 25. 
Affirmed. Carlson, Judge. 

No. A-98-658: Eggers v. Eggers. 00 NCA No. 9. Affirmed as 
modified. Inbody, Judge. 

No. A-98-663: Stewart v. Stewart. 99 NCA No. 11. Affirmed 
in part, and in part reversed and remanded for further proceed- 
ings. Mues, Judge. 

No. A-98-668: Pracht v. Pracht. 99 NCA No. 20. Reversed 
and remanded. Sievers, Judge. 

No. A-98-676: In re Adoption of Ramone J. 99 NCA No. 
11. Affirmed. Irwin, Chief Judge. 

No. A-98-679: Osantowski v. Osantowski. 99 NCA No. 43. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Sievers, Judge. 

No. A-98-696: Stopak v. Stopak. 99 NCA No. 12. Reversed 
and remanded with direction to dismiss. Sievers, Judge. 

No. A-98-697: In re Interest of Dewayne G. 99 NCA No. 
11. Reversed and remanded with directions to dismiss. Inbody, 
Judge. 

No. A-98-697: In re Interest of Dewayne G. 99 NCA No. 
30. Former opinion modified. Motion for rehearing overruled. 
Carlson, Judge. 
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No. A-98-700: State v. Schmuecker. 99 NCA No. 40. 
Judgment of District Court affirmed. Hannon, Judge. 

No. A-98-718: Ferguson v. Ferguson. 99 NCA No. 32. 
Affirmed. Inbody, Judge. 

No. A-98-719: Armstrong v. Armstrong. 00 NCA No. 7. 
Affirmed. Buckley, District Judge, Retired. 

No. A-98-720: In re Interest of Samuel W. & Sophia W. 99 
NCA No. 12. Affirmed. Mues, Judge. 

No. A-98-722: Oak View Mall Corp. v. Grace Co. 99 NCA 
No. 34. Judgment of District Court affirmed. Inbody, Judge. 

Nos. A-98-735 through A-98-745: Kuhns v. Seward Cty. 
Bd. of Equal. 99 NCA No. 17. Affirmed. Irwin, Chief Judge. 

No. A-98-749: Loeffler v. Loeffler. 99 NCA No. 26. 
Affirmed as modified. Irwin, Chief Judge. 

No. A-98-757: In re Interest of Bethany M. 99 NCA No. 15. 
Affirmed. Irwin, Chief Judge. 

No. A-98-760: Weber v. Weber. 99 NCA No. 45. Reversed 
and remanded with directions. Inbody, Judge. 

Nos. A-98-765, A-98-766: In re Interest of Mikayla H. & 
Amber H. 99 NCA No. 14. Affirmed. Irwin, Chief Judge. 

No. A-98-781: Brazeal v. Brazeal. 99 NCA No. 42. Affirmed 
as modified. Mues, Judge. 

No. A-98-783: Howard v. Howard. 99 NCA No. 37. 
Affirmed. Inbody, Judge. 

No. A-98-789: Campos Constr. Co. v. Creighton St. Joseph 
Reg. Health Care. 99 NCA No. 49. Reversed and remanded for 
further proceedings. Sievers, Judge. 

No. A-98-792: Brown v. Hafer. 99 NCA No. 50. Affirmed. 
Irwin, Chief Judge. 

No. A-98-800: Fuxa v. CTB, Inc. 99 NCA No. 47. Reversed 
and remanded with directions. Carlson, Judge. 

No. A-98-802: Hoppens v. Haugen. 99 NCA No. 39. 
Affirmed in part, and in part reversed and remanded for further 
proceedings. Hannon, Judge. 

No. A-98-806: First Nat. Bank of Osceola v. Gabel. 99 
NCA No. 26. Appeal dismissed. Mues, Judge. 

No. A-98-811: Salsbury v. Salsbury. 99 NCA No. 47. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Carlson, Judge. 
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No. A-98-821: In re Estate of Marsh. 99 NCA No. 28. 
Affirmed. Inbody, Judge. 

No. A-98-846: Jones v. Omaha Constr. Co. 99 NCA No. 44. 
Affirmed in part, and in part reversed and remanded for further 
proceedings. Irwin, Chief Judge. 

No. A-98-851: State v. Keithley. 99 NCA No. 30. Affirmed. 
Inbody, Judge. 

No. A-98-867: State Bank of Table Rock v. Witt. 00 NCA 
No. 1. Reversed and remanded for a new trial. 

No. A-98-871: Lianes v. T-L Irrigation Co. 99 NCA No. 15. 
Affirmed. Inbody, Judge. 

No. A-98-883: State v. Quezada. 99 NCA No. 49. Affirmed. 
Carlson, Judge. 

No. A-98-886: Cattz, Inc. v. 4-L Mfg., Inc. 99 NCA No. 32. 
Reversed and remanded. Sievers, Judge. 

No. A-98-890: State v. Harris. 99 NCA No. 15. Affirmed. 
Irwin, Chief Judge. 

No. A-98-892: State v. Schoenthal. 99 NCA No. 22. 
Reversed. Carlson, Judge. 

No. A-98-894: Parisien v. Parisien. 99 NCA No. 28. 
Reversed and remanded with directions. Sievers, Judge. 

No. A-98-895: Inselman yv. Inselman. 99 NCA No. 49. 
Remanded with directions. Irwin, Chief Judge. 

No. A-98-896: In re Estate of Taylor. 99 NCA No. 45. 
Affirmed. Sievers, Judge. 

No. A-98-897: State v. Lewis. 99 NCA No. 46. Affirmed. 
Mues, Judge. 

No. A-98-898: Jensen Dairy v. Wells Air Service. 99 NCA 
No. 44. Affirmed. Carlson, Judge. 

No. A-98-908: Fleming Cos. v. Brookside Omaha Ltd. 00 
NCA No. 3. Reversed and remanded for further proceedings. 
Mues, Judge. 

No. A-98-930: Maxwell, Inc. v. Kenney Deans, Inc. 99 
NCA No. 38. Reversed and remanded with directions to dismiss. 
Carlson, Judge. 

No. A-98-936: State v. Mason. 99 NCA No. 24. Affirmed. 
Irwin, Chief Judge. 

No. A-98-943: J Bar J Land v. County Board. 99 NCA No. 
34. Affirmed. Mues, Judge. 
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No. A-98-944: Devening v. Hennig. 99 NCA No. 49. 
Affirmed. Inbody, Judge. 

No. A-98-945: State v. Hansen. 99 NCA No. 6. Reversed and 
remanded for further proceedings. Inbody, Judge. 

No. A-98-946: S.T. v. Methodist Richard Young Hosp. 99 
NCA No. 51. Affirmed. Carlson, Judge. 

No. A-98-962: DeWitt v. R & C Welding & Fabrication. 99 
NCA No. 23. Affirmed. Carlson, Judge. 

No. A-98-966: State v. Clason. 99 NCA No. 51. Affirmed. 
Carlson, Judge. 

No. A-98-972: Stevens v. Stevens. 99 NCA No. 40. Reversed 
and remanded with directions. Sievers, Judge. 

No. A-98-1011: Sutton v. Sutton. 00 NCA No. 2. Affirmed 
as modified. Irwin, Chief Judge. 

No. A-98-1017: Sossi v. Sossi. 99 NCA No. 50. Affirmed as 
modified. Mues, Judge. 

No. A-98-1018: Glines v. Glines. 00 NCA No. 2. Reversed 
and remanded. Irwin, Chief Judge. 

No. A-98-1042: State v. Wiese. 99 NCA No. 30. Affirmed as 
modified. Inbody, Judge. 

No. A-98-1045: In re Interest of Jake E. 99 NCA No. 49. 
Affirmed. Carlson, Judge. 

No. A-98-1057: Jack v. Clinton. 99 NCA No. 42. Reversed 
and remanded with directions. Inbody, Judge. 

No. A-98-1069: Fly v. Department of Corr. Servs. 99 NCA 
No. 33. Reversed and remanded with directions. Mues, Judge. 

No. A-98-1070: In re Interest of Johnny M. et al. 99 NCA 
No. 17. Affirmed. Carlson, Judge. 

No. A-98-1075: State v. Carper. 99 NCA No. 37. Judgment 
of District Court affirmed. Irwin, Chief Judge. 

No. A-98-1085: Fleek v. Dickau. 00 NCA No. 9. Affirmed in 
part, and in part reversed and remanded for further proceedings. 
Buckley, District Judge, Retired. 

No. A-98-1114: In re Interest of Genie W. & Shaquitta L. 
W. 99 NCA No. 32. Affirmed. Irwin, Chief Judge. 

No. A-98-1125: Beatrice Manor v. Gage Cty. Bd. of Equal. 
99 NCA No. 41. Affirmed. Carlson, Judge. 

No. A-98-1132: Clinton v. MVI, Inc. 99 NCA No. 49. 
Affirmed. Sievers, Judge. 
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Nos. A-98-1144, A-98-1145: State v. Schake. 99 NCA No. 
36. Judgment of District Court affirmed. Carlson, Judge. 

No. A-98-1146: Eifert v. Continental Casualty Co. 00 NCA 
No. 5. Reversed and remanded with directions. Sievers, Judge. 

No. A-98-1147: Pursley v. Pursley. 99 NCA No. 39. 
Affirmed as modified. Carlson, Judge. 

No. A-98-1153: Hoppe v. Hoppe. 00 NCA No. 1. Affirmed in 
part, and in part reversed and remanded with directions. 
Hannon, Judge. 

No. A-98-1160: Tempelmeyer v. Cushman, Inc. 99 NCA 
No. 29. Affirmed. Irwin, Chief Judge. 

No. A-98-1170: State v. Talbott. 99 NCA No. 26. Affirmed. 
Carlson, Judge. 

No. A-98-1195: State v. Kremlacek. 99 NCA No. 39. 
Judgment of District Court affirmed. Carlson, Judge. 

No. A-98-1201: State v. Heil. 99 NCA No. 46. Affirmed. 
Irwin, Chief Judge. 

No. A-98-1221: In re Interest of Jessica C. & James C. 99 
NCA No. 42. Affirmed. Inbody, Judge. 

No. A-98- 1222: State v. Gardner. 99 NCA No. 31. Affirmed. 
Inbody, Judge. 

No. A-98-1226: Mak v. Mak. 99 NCA No. 46. Affirmed in 
part, and in part reversed and remanded with directions to dis- 
miss. Hannon, Judge. 

No. A-98-1227: O’Callaghan v. O’Callaghan. 00 NCA No. 
6. Affirmed in part, and in part reversed and remanded with 
directions. Carlson, Judge. 

No. A-98-1277: Schindel vy. Smejkal. 00 NCA No. 2. 
Affirmed. Buckley, District Judge, Retired. 

No. A-98-1312: Bailey v. Mid-America Realty Invs., Inc. 
00 NCA No. 6. Affirmed. Inbody, Judge. 

No. A-98-1316: Henneberry v. Omaha Pub. Power Dist. 99 
NCA. No. 34. Affirmed. Inbody, Judge. 

No. A-98-1336: Clean Harbors Envtl. v. Kimball Cty. Bd. 
of Equal. 99 NCA No. 49. Affirmed. Irwin, Chief Judge. 

No. A-98-1351: Butzloff v. Johnston. 99 NCA No. 49. 
Judgment of District Court reversed and remanded with direc- 
tions. Sievers, Judge. 
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No. A-98-1382: In re Interest of Tiffany C. 99 NCA No. 42. 
Affirmed. Irwin, Chief Judge. 

No. A-98-1383: State v. Hauck. 00 NCA No. 5. Affirmed. 
Irwin, Chief Judge. 

No. A-99-055: In re Interest of Joseph H. & Sarah C. 99 
NCA No. 44. Affirmed. Irwin, Chief Judge. 

No. A-99-083: Reutzel v. Reutzel. 00 NCA No. 8. Reversed 
and vacated. Sievers, Judge. 

No. A-99-099: State v. Miller. 99 NCA No. 40. Reversed and 
remanded for further proceedings. Irwin, Chief Judge. 

No. A-99-108: State v. Prince. 00 NCA No. 9. Affirmed. 
Carlson, Judge. 

No. A-99-118: State v. Gray. 00 NCA No. 5. Sentence 
vacated, and cause remanded for resentencing. Sievers, Judge. 

No. A-99-119: State v. Gray. 00 NCA No. 5. Sentence 
vacated, and cause remanded for resentencing. Sievers, Judge. 

No. A-99-122: In re Interest of Kelly W. 99 NCA No. 43. 
Reversed. Sievers, Judge. 

No. A-99-200: Smith v. Smith. 00 NCA No. 9. Affirmed. 
Sievers, Judge. 

Nos. A-99-201, A-99-202: State v. Quintanilla. 99 NCA No. 
32. Reversed and remanded with directions. Hannon, Judge. 

No. A-99-205: Feik v. Feik. 99 NCA No. 49. Affirmed. 
Inbody, Judge. ; 

No. A-99-209: State v. Hunter. 99 NCA No. 36. Affirmed. 
Inbody, Judge. 

No. A-99-224: Carstens v. Nelson. 99 NCA No. 45. 
Affirmed. Inbody, Judge. 

No. A-99-236: Bakhit v. The Paper Corp. 99 NCA No. 51. 
Affirmed. Carlson, Judge. 

No. A-99-273: State v. Wells. 00 NCA No. 8. Affirmed. 
Sievers, Judge. 

No. A-99-278: Langston v. Concrete Indus. 00 NCA No. 1. 
Affirmed in part, and in part reversed. 

No. A-99-303: Sepulveda v. Nebraska Dept. of Corr. Servs. 
99 NCA No. 46. Reversed and remanded with directions. 
Carlson, Judge. 

No. A-99-308: In re Interest of Ya Mika O. et al. 00 NCA 
No. 5. Affirmed. Carlson, Judge. 
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No. A-99-312: Ruyle v. Ruyle. 00 NCA No. 1. Affirmed. 
Sievers, Judge. 

No. A-99-321: State v. Armstrong. 99 NCA No. 31. 
Reversed and remanded for further proceedings. Inbody, Judge. 

No. A-99-339: In re Interest of Amanda K. 00 NCA No. 1. 
Affirmed. Sievers, Judge. 

No. A-99-387: State v. Boyd. 00 NCA No. 9. Sentence of 
restitution vacated, and cause remanded with direction. Sievers, 
Judge. 

Nos. A-99-390, A-99-391: In re Interest of Holly B. & Paul 
B. 00 NCA No. 9. Affirmed. Buckley, District Judge, Retired. 

No. A-99-429: Wilson v. Larkins & Sons. 00 NCA No. 5. 
Affirmed. Sievers, Judge. 

No. A-99-445: In re Interest of Mitchell W. & Mariah M. 
00 NCA No. 7. Affirmed. Irwin, Chief Judge. 

No. A-99-460: State v. Keen. 99 NCA No. 38. Affirmed. 
Carlson, Judge. 

No. A-99-461: State v. Turner. 99 NCA No. 41. Affirmed. 
Irwin, Chief Judge. 

No. A-99-483: Thompson v. Delicious Foods. 00 NCA No. 
5. Affirmed in part, and in part remanded for further proceed- 
ings. Irwin, Chief Judge. 
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1. Courts: Judgments: A trial court has discretionary inherent power to vacate or mod- 
ify its judgment anytime during the term in which the judgment was rendered. 

2. Alimony: Appeal and Error. The ultimate test for determining correctness in the 
amount of alimony is reasonableness, and the trial court’s determination will nor- 
mally be affirmed in the absence of an abuse of discretion. 

3. Divorce: Property Division: Alimony. In dividing property upon a dissolution of 
marriage and in determining alimony, a court should consider four factors: (1) the cir- 
cumstances of the parties; (2) the duration of the marriage; (3) the history of contri- 
butions to the marriage, including contributions to the care and education of the chil- 
dren and interruption of personal careers or educational opportunities; and (4) the 
ability of the supported party to engage in gainful employment without interfering 
with the interests of any minor children in the custody of each party. 

4. Alimony. Disparity in income or potential income may partially justify an award of 
alimony. 

5. Courts: Jurisdiction: Appeal and Error. Generally, once an appeal has been per- 
fected, the trial court has no jurisdiction to determine any issues regarding the sub- 
ject matter of the litigation. 

6. Supersedeas Bonds: Courts: Jurisdiction: Judgments. If a supersedeas bond has 
not been filed, the court retains jurisdiction to enforce the terms of the judgment. 

7. Courts: Appeal and Error. A court may properly consider a motion for an order 
nunc pro tunic even after an appeal has been perfected. 

8. Divorce: Property Division. To the extent that the value of a covenant not to com- 
pete is solely dependent on the presence or reputation of an individual, it is not a mar- 
ital asset. 


Appeal from the District Court for Douglas County: MICHAEL 
W. AmpDor, Judge. Affirmed in part, and in part reversed. 


David A. Domina, of Domina Law, P.C., for appellant. 


Steven J. Lustgarten and Patrick A. Campagna, of Lustgarten 
& Roberts, P.C., for appellee. 


(1) 


2 8 NEBRASKA APPELLATE REPORTS 


Irwin, Chief Judge, and SIEverS and MUES, Judges. 


MUES, Judge. 
I. INTRODUCTION 


Cheryl R. Kricsfeld appeals from the order of the Douglas 
County District Court modifying a decree of dissolution. Barry 
L. Kricsfeld has cross-appealed. For the reasons set forth below, 
we affirm in part, and in part reverse. 


Ii. BACKGROUND 

On November 22, 1995, Cheryl, born September 18, 1948, 
filed a petition for dissolution of her 27-year marriage to Barry, 
born January 25, 1946. Trial was held December 4 and 5, 1996, 
and the following evidence was adduced: Barry and Cheryl 
were married on December 22, 1968. Three children were born 
of the marriage: Alan, born August 21, 1972; David, born 
November 15, 1975; and Michael, born January 7, 1979. At the 
time of the marriage, Barry and Cheryl were both students. 
Chery] was in her junior year of college, and Barry was in grad- 
uate school and had applied to medical school. Barry was 
accepted into medical school in 1969. 

Chery! obtained her teaching certificate in the spring of 1970 
and immediately began teaching full time. Cheryl worked for 
2'% years, until she became pregnant with Alan. During this 
time, Barry’s parents continued to pay his educational expenses, 
and both Barry’s and Cheryl’s parents assisted with the couple’s 
living expenses until after Barry finished his residency in 1976. 

In 1976, Barry began working with a Dr. Collignan at Diag- 
nostic and Internal Medicine Associates (D.I.M.A.), a profes- 
sional corporation. When Collignan retired in 1979, Barry 
“bought him out” and acquired 100 percent of the corporate 
stock. Dr. Stephen Nelson joined Barry in 1982, and they prac- 
ticed together until Nelson’s death in 1993, at which time Barry 
“had to buy out [Nelson’s] portion [of D.I.M.A.] and pay it to 
his estate.” Later that same year, Barry acquired the practice of 
another physician, Dr. James Knott, for approximately $50,000 
to $55,000. 

Dr. Evelyn Reher joined Barry in 1994. Reher’s employment 
contract provided that on July 31, 1996, Reher would be eligi- 
ble to purchase 50 percent of D.I.M.A.’s outstanding shares for 
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$5,000. The contract further provided that if Reher chose to 
exercise this option, she would have to pay Barry a management 
fee of $30,000 a year for 4 years. If Reher left D.I.M.A. for any 
reason, she was obligated to sell the stock back to Barry for 
$5,000 plus “a sum equal to the product of the number of full 
months worked over forty-eight (48) times forty percent (40%) 
of the accounts receivable of [D.I.M.A.]” Barry testified that 
the stock purchase option was currently available to Reher; 
however, she had been advised by her attorney not to exercise 
that option until after the divorce proceedings between Barry 
and Cheryl were completed. 

Wendell Quist, a certified public accountant testifying on 
Barry’s behalf, opined that D.I.M.A. had a fair market value of 
$61,094. Reed Samson, a certified public accountant testifying 
on Cheryl’s behalf, opined that D.I.M.A. had a fair market value 
of $352,000. At the time of trial, Barry was grossing between 
$29,000 and $32,000 a month and estimated that his net income 
was approximately $18,259.89. 

In 1990, Cheryl began working part time as a substitute 
teacher. Chery] testified that she could not work full time until 
she got recertified. According to Cheryl, she needed to com- 
plete 16 hours of course study to get her recertification. As of 
the time of trial, Cheryl had completed 4 of the 16 hours. Cheryl 
expected to complete her studies in January or June 1998 and 
stated that the beginning salary for teachers in District 66 was 
$21,000. Cheryl testified that she would also like to get her © 
master’s degree, which would require an additional 20 hours of 
study. Prior to resuming teaching, Chery] had devoted her atten- 
tions to nurturing her children and performing volunteer work 
for various civic organizations. 

In the May 16, 1997, decree, the trial court determined that 
Barry had a gross yearly income of $372,000 and a net monthly 
income of $17,196.23 and that Cheryl had an annual gross earn- 
ing capacity of $10,400 with a net monthly earning capacity of 
approximately $762.49 based upon a wage of $5 per hour. The 
court ordered Barry to pay alimony in the amount of $6,000 a 
month until Cheryl reaches age 65, dies, or remarries, 
whichever occurs first. At the time of trial, Cheryl was 48 years 
of age and Barry was 50 years old. 
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The court determined that the value of D.I.M.A. was 
$352,000 and awarded it all to Barry. The court further ordered 
that certain personal property be divided among the parties. The 
distribution and valuation of the personal property is not chal- 
lenged by the parties. Utilizing the values determined by the 
court, Cheryl received total net property of $640,572.77 and 
Barry received net property of $909,260.44. In order to equal- 
ize the property award, the court ordered Barry to pay Cheryl 
$134,343.84. The court further ordered that the family resi- 
dence and certain items of personal property not specifically 
awarded to either party be sold and that the proceeds be applied 
toward various debts of the parties. Any proceeds remaining 
after the debts had been paid were to be divided equally 
between the parties. 

The court ordered Barry to pay Cheryl $18,853.21 in attor- 
ney fees and other costs. Because of the contentiousness of the 
parties, the court had appointed a guardian ad litem for 
Michael, even though he was nearly 18 years old at the time of 
trial. The court ordered that the parties each pay SO percent of 
the guardian ad litem fees. The parties’ agreement on joint cus- 
tody was approved by the court, and Cheryl was awarded 
$2,350 a month in child support. 

Barry filed a motion for new trial, and a hearing was held 
June 10, 1997. After hearing arguments of the parties, the court 
modified the original award of alimony to provide, inter alia, 
that commencing on the first day of the month after the personal 
property is sold and the closing of the house sale, the following 
alimony amounts would be payable: $6,000 per month for 36 
months, then $5,000 per month for the next 36 months, then 
$4,000 per month for the next 60 months; and then $3,000 per 
month for the next 72 months. The court provided that all 
alimony would continue until Cheryl reaches age 65, dies, or 
remarries, whichever occurs first, and “said alimony shall not 
terminate upon the death of [Barry].” Cheryl’s notice of appeal 
was filed July 8, 1997, and Barry has cross-appealed. After the 
notice of appeal was filed, several motions were presented to 
the trial court by Barry, which will be discussed later as neces- 
sary to our opinion. 
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I]. ASSIGNMENTS OF ERROR 

Cheryl’s four assignments of error are condensed for discus- 
sion to be: The trial court erred (1) in awarding inadequate 
alimony and in injecting fault into the decision, (2) in awarding 
inadequate temporary alimony, and (3) in ruling on certain 
motions after the appeal had been filed. 

Barry cross-appeals, assigning as error that the trial court 
erred in the amount and term of alimony, in the valuation of 
D.I.M.A., and by not granting relief sought by him after the 
notice of appeal was filed. 


IV. STANDARD OF REVIEW 

In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. This 
standard of review applies to the trial court’s determinations 
regarding division of property, alimony, and attorney fees. 
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). 
See Priest v. Priest, 251 Neb. 76, 554 N.W.2d 792 (1996). 

With respect to questions of law, an appellate court has an 
obligation to reach a conclusion independent of the determina- 
tion made by the court below. See Hoshor v. Hoshor, 254 Neb. 
743, 580 N.W.2d 516 (1998). 


V. DISCUSSION 


1. TEMPORARY SUPPORT ORDER 

Cheryl argues that the trial court awarded an inadequate 
amount of temporary support which forced her to borrow 
money while she was awaiting trial. Cheryl asks this court to 
find that she should have been awarded temporary alimony of 
$5,000 a month and requests that we retroactively order Barry 
to pay the difference between this amount and the amount 
awarded for the period the matter was pending. 

Our record contains a temporary order dated February 12, 
1996, which reflects that Cheryl was awarded $1,000 a month 
in child support. Barry was ordered to pay the “family expenses 
set forth in [Barry’s] Affidavit dated December 13, 1995,” 
which affidavit does not appear in our record, and “[Barry] shall 
apply all excess net monthly income, all bonus income, all fed- 
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eral and state income tax refunds, and any other income he may 
acquire to the debts of the parties set forth in [Barry’s] Affidavit 
dated December 13, 1995... .” 

On March 28, 1996, Chery] filed a motion for additional tem- 
porary support. At the hearing held April 16, the court awarded 
Chery] $1,000 a month in temporary alimony. The court ordered 
Barry to pay the necessary repairs and maintenance for the fam- 
ily home, including the pool. In addition, he was ordered to pay 
house-cleaning expenses up to a maximum of $200 a month. 
The court held that Barry was relieved of the responsibility for 
paying Cheryl’s telephone bill. The court noted that Barry had 
reduced the marital debt by $25,000, presumably from the date 
the petition for divorce was filed, November 22, 1995. The 
court held that except for the adjustments noted above, the pro- 
visions of the February 12, 1996, order were to remain in full 
force and effect. At the end of the hearing, counsel for Cheryl 
stated, “We have no objections to the order as proposed, Your 
Honor. We’ll do our best to live with it.” 

An exhibit offered at trial indicated that Barry was paying 
$11,446 a month pursuant to the court’s temporary order. 
Barry’s payments included such items as the mortgage and 
taxes on the house; life and disability insurance; house repair 
and lawn service; utilities; Cheryl and Michael’s automobile 
payments, maintenance, taxes, and insurance; health insurance; 
and temporary alimony and child support. Another exhibit 
offered at trial indicated that in addition to these expenses, 
Barry was paying approximately $3,025 a month toward credit 
card payments and other marital debts. 

We find no abuse of discretion in the trial court’s failure to 
award Cheryl a greater amount of temporary alimony. As best 
as we can determine, Chery] was living in the family residence 
with all of her living expenses paid by Barry except her tele- 
phone, food, clothing, car fuel, and entertainment. Cheryl was 
awarded $2,000 a month in which to pay these expenses for her- 
self and Michael. There is no evidence in the record which sug- 
gests that $2,000 a month was inadequate to cover these 
expenses. In short, we fail to see how Chery] was “forced to... 
endure dramatic financial distress.” Brief for appellant at 23. 
Moreover, we can find nothing in our record to indicate that 
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Cheryl ever requested a modification after the April 16, 1996, 
hearing. 

Cheryl seems to contend that, inter alia, she was not allowed 
adequate pretrial suit money, including that necessary to retain 
expert witnesses. Cheryl has not assigned this as error, and 
accordingly, we will not address this issue. See Myers v. 
Nebraska Equal Opp. Comm., 255 Neb. 156, 582 N.W.2d 362 
(1998) (holding that errors which are argued but not assigned 
will not be considered by appellate court). We note, however, 
that on June 18, 1996, Cheryl filed a motion requesting that 
Barry be ordered to pay certain expert witness fees. The trial 
court’s docket sheet indicates that on June 27, the court ordered 
that $3,000 of the parties’ income tax refund “be placed in 
[Cheryl’s] counsel’s trust acct to be disbursed by him for expert 
fees.” Our record does not reflect that any subsequent motions 
were filed requesting additional expert witness fees. 


2. ALIMONY 


(a) Injection of Fault 

Chery] argues that the trial court erred in awarding an inade- 
quate amount of alimony. As part of this overall argument, she 
contends that the trial court erroneously reduced the original 
award of alimony based on her “fault” of being unable to man- 
age money. Brief for appellant at 19. 

At the hearing on the motion for new trial, the trial court 
stated that its original award of alimony “gave too much empha- 
sis to an incomplete record on [Cheryl’s] possible inability to 


manage her own finances, and . . . frankly, [the court] just 
thought that [Barry’s] income was such that he could pay the 
freight.” 


[1,2] Contrary to Cheryl’s contention that the trial court erro- 
neously injected fault into the decision to reduce alimony, we 
read these comments to mean just the opposite. It seems obvi- 
ous, in context, that the court felt it had originally awarded 
Cheryl more alimony because of the perception, unsupported by 
any real evidence, that Cheryl was a spendthrift or was unable 
to manage money wisely. After reconsideration, the court felt 
that it had been wrong to base alimony on this unsupported 
premise and to make Barry pay a greater amount of alimony as 
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a result. A trial court has discretionary inherent power to vacate 
or modify its judgment anytime during the term in which the 
judgment was rendered. Manske v. Manske, 246 Neb. 314, 518 
N.W.2d 144 (1994). We believe that the trial court’s ultimate 
alimony award is subject to the same standard of review as the 
award made originally. The ultimate test for determining cor- 
rectness in the amount of alimony is reasonableness, and the 
trial court’s determination will normally be affirmed in the 
absence of an abuse of discretion. Kelly v. Kelly, 246 Neb. 55, 
516 N.W.2d 612 (1994). In reviewing an alimony award, an 
appellate court does not determine whether it would have 
awarded the same amount of alimony as did the trial court, but 
whether the trial court’s award is untenable such as to deprive a 
party of a substantial right or just result. Jd. In the following dis- 
cussion, our reference to the “alimony award” is to the one 
entered upon Barry’s motion for new trial. 


(b) Was Alimony Award Abuse of Discretion? 

The trial court determined that Barry had a gross annual 
income of $372,000 and a net monthly income of $17,196.23. 
Neither party challenges these figures. 

Cheryl was awarded $494,552.61 of Barry’s profit-sharing 
plan and additional personal property valued at $146,020.16. 
Cheryl claims the alimony award is inadequate to meet her 
monthly needs, which she estimated at trial to be approximately 
$6,140. Barry assigns as error the duration of the alimony 
award. Citing Kelly v. Kelly, supra, Cheryl argues that she 
should have been awarded 25 percent of Barry’s gross monthly 
income or $7,750. Contrary to Cheryl’s assertions, the Supreme 
Court in Kelly did not award the wife 25 percent of the hus- 
band’s approximate gross annual income of $100,000. Rather, it 
appears to have been closer to 25 percent of the husband’s net 
income. More importantly, alimony must be determined by the 
facts of each case. See Kelly v. Kelly, supra. 

[3] In dividing property upon a dissolution of marriage and 
in determining alimony, a court should consider four factors: (1) 
the circumstances of the parties; (2) the duration of the mar- 
riage; (3) the history of contributions to the marriage, including 
contributions to the care and education of the children and inter- 
ruption of personal careers or educational opportunities; and (4) 
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the ability of the supported party to engage in gainful employ- 
ment without interfering with the interests of any minor chil- 
dren in the custody of each party. Davidson v. Davidson, 254 
Neb. 656, 578 N.W.2d 848 (1998); Neb. Rev. Stat. § 42-365 
(Reissue 1993). In awarding alimony, a court should consider, 
in addition to the specific criteria listed in § 42-365, the income 
and earning capacity of each party as well as the general equi- 
ties of each situation. Ainslie v. Ainslie, 249 Neb. 656, 545 
N.W.2d 90 (1996); Kelly v. Kelly, supra. 

Michael reached the age of majority in January 1998, so 
child support and child care is not a significant factor for either 
Chery] or Barry. While Chery] interrupted her teaching career to 
raise the family, she anticipated obtaining her teaching recerti- 
fication in January or June 1998. If Cheryl obtains a teaching 
position after receiving her recertification, she will be grossing 
approximately $21,000 a year, according to the trial testimony. 

[4] The divorce jurisprudence of this state has never viewed 
the purpose of alimony to be the equalization of the parties’ 
incomes. See Reichert v. Reichert, 246 Neb. 31, 516 N.W.2d 
600 (1994). However, disparity in income or potential income 
may partially justify an award of alimony. Thiltges v. Thiltges, 
247 Neb. 371, 527 N.W.2d 853 (1995). 

We conclude that the court’s alimony award was not an abuse 
of discretion in either amount or duration. Therefore, Cheryl’s 
assignment of error, as well as Barry’s, is without merit. 


3. POSTAPPEAL MOTIONS 


(a) Cheryl’s Assignment of Error 

Cheryl’s final assignment of error is that the trial court erred 
“when it ruled on motions” filed by Barry after the appeal had 
been filed by Cheryl. Cheryl argues that Neb. Rev. Stat. 
§ 42-351 (Supp. 1997) limits a trial court’s jurisdiction after an 
appeal has been taken and that the trial court in this case 
ignored these limitations. 

Chery] asks for an appropriate award of attorney fees for the 
services of her attorney in connection with these motions. As 
couched, Cheryl’s assignment of error does not specifically 
assign error in the failure of the trial court to award her attorney 
fees for these pretrial motions. Errors argued but not assigned 
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will not be considered on appeal. Myers v. Nebraska Equal 
Opp. Comm., 255 Neb. 156, 582 N.W.2d 362 (1998). Moreover, 
Cheryl cites us to no authority for the proposition that this court 
is empowered to grant her attorney fees for services rendered in 
the trial court absent a request for such first being made in that 
court. As a general proposition, absent plain error, a lower court 
cannot commit error in resolving an issue never presented and 
submitted to it for disposition. See Jirkovsky v. Jirkovsky, 247 
Neb. 141, 525 N.W.2d 615 (1995). From what we can determine 
from the record before us, Cheryl did not present the issue of 
attorney fees on these motions to the trial court. 
While Cheryl alleges error in the court’s ruling on Barry’s 
posttrial motions, she did not present us with a bill of excep- 
tions from the hearings on said motions. Consequently, we are 
unable to address the merits of the trial court’s rulings. We take 
Cheryl’s arguments to be that the court lacked jurisdiction to 
even entertain these motions and that, consequently, all orders 
entered pursuant to them should be vacated as void. 
Cheryl points to four different motions filed by Barry. 
Cheryl’s notice of appeal was filed July 8, 1997. On the same 
date, Barry filed a motion to require the listing of the family res- 
idence; on July 15, Barry filed a motion for an order nunc pro 
tunc seeking to add an omitted creditor to the decree; on August 
28, he filed a motion for clarification regarding the contribution 
of each party toward the guardian ad litem fees; and on 
September 4, Barry filed a motion to reduce the listing price of 
the house and to require Cheryl to account for child support 
payments made to her. 
[5] Generally, once an appeal has been perfected, the trial 
court has no jurisdiction to determine any issues regarding the 
subject matter of the litigation. See McLaughlin v. Hellbusch, 
251 Neb. 389, 557 N.W.2d 657 (1997). 
When final orders relating to proceedings governed by 
sections 42-347 to 42-381 are on appeal and such appeal 
is pending, the court that issued such orders shall retain 
jurisdiction to provide for such orders regarding custody, 
visitation, or support or other appropriate orders in aid of 
the appeal process. 

§ 42-351(2). 
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[6] If a supersedeas bond has not been filed, the court retains 
jurisdiction to enforce the terms of the judgment. See, e.g., Kula 
v. Kula, 180 Neb. 893, 146 N.W.2d 384 (1966). Our record does 
not reflect that Chery] filed a supersedeas bond. 

Barry’s motion requesting the court to order that the house be 
listed for sale and his motion for an order requiring a reduction 
in the listing price of the residence stem from a provision in the 
original decree that the residence be sold and a provision in the 
modified decree ordering that “‘the family residence,-currently 
occupied by [Cheryl] and the minor child of the parties hereto, 
shall be listed for sale on Wednesday, June 11, 1997, and shall 
be sold as expeditiously as possible... .” In Kula, after the wife 
appealed a divorce decree, the husband filed a motion directly 
with the Supreme Court seeking an order requiring the wife to 
surrender possession of a dwelling in accordance with the 
divorce decree. The Supreme Court held: “Although the case is 
now pending on appeal in this court, no supersedeas was filed. 
The appeal, therefore, does not operate as a stay of proceedings. 
The district court has jurisdiction and may enforce the award as 
in the case of any other nonsuperseded judgment.” 180 Neb. at 
893, 146 N.W.2d at 384. 

Under the authority of Kula, because Chery] failed to file a 
supersedeas bond, the lower court has jurisdiction to enforce the 
award, which included the listing and sale of the residence. 
Consequently, the trial court had jurisdiction to hear these 
motions. 

Two of Barry’s motions resulted in orders nunc pro tunc. The 
first resulted from a motion seeking inclusion in the list of debts 
that were to be paid from the sale of the marital residence a debt 
to First National Bank. Barry alleged that in the court’s opinion 
letter, this debt was referenced but was “through inadvertence 
and mistake” omitted from the decree. The court’s opinion let- 
ter is not in evidence, and since we are not addressing the grant- 
ing of this motion on its merits, its absence is of no conse- 
quence. The lower court granted this motion. 

[7] The Nebraska Supreme Court has held that a court may 
properly consider a motion for an order nunc pro tunc even after 
an appeal has been perfected. Samardick of Grand Island- 
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Hastings, Inc. v. B.D.C. Corp., 183 Neb. 229, 159 N.W.2d 310 

(1968). In that case, the court held: 
“An appeal or error proceeding, properly perfected, 
deprives the trial court of any power to amend or modify 
the record as to matters of substance, but the pendency of 
an appeal or writ of error ordinarily does not deprive the 
trial court of the power to correct its record so that it will 
truly set forth the proceedings as they actually occurred, 
even though the correction of the error deprives the appel- 
lant of his ground of appeal.” 

183 Neb. at 231-32, 159 N.W.2d at 313 (citing 4 Am. Jur. 2d 

Appeal and Error § 354 (1962)). The trial court had jurisdiction 

to entertain Barry’s motion for an order nunc pro tunc. 

The second nunc pro tunc order related to the sharing of 
guardian ad litem fees. The decree provided that the parties 
would be equally responsible for such fees. According to 
Barry’s August 28, 1997, motion, the trial court, on August 13, 
had entered an order reapportioning these fees in a different 
manner. While this August 13 order of the district court is not in 
our record, a September 18 docket sheet reflects that the trial 
court ordered “‘nunc pro tunc, that [the guardian ad litem] fees 
will be paid 50% each by [Cheryl] and [Barry].” Once again, we 
do not discuss the merits of this order. However, the decree did 
provide for an equal split on these fees. As discussed above, 
once the notice of appeal was filed, the trial court retained juris- 
diction to issue those orders necessary to enforce the provisions 
of the decree, Kula v. Kula, 180 Neb. 893, 146 N.W.2d 384 
(1966), or to correct the record to truly reflect the proceedings, 
Samardick of Grand Island-Hastings, Inc. v. B.D.C. Corp., 
supra, but it had no authority to modify the decree. Thus, the 
court’s correcting its record to reflect the original guardian ad 
litem fee allocation, which is what the court’s order of 
September 18 did, was within its authority. 

The final motion of which Cheryl complains is Barry’s 
motion requiring her to account for child support payments. 
Interestingly, the trial court’s docket sheet reflects that this 
motion, along with Barry’s motion to require the parties to 
reduce the listing price of the family residence, was overruled, 
“since Court lacks jurisdiction.” As discussed, the court had 
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jurisdiction to address Barry’s motion to reduce the listing 
price. Moreover, pursuant to § 42-351(2), we believe it had 
jurisdiction to hear a motion seeking an order “regarding . . . 
child support.” 

In sum, to the extent that Cheryl seeks a decision of this court 
vacating the orders entered in response to Barry’s postappeal 
motions on the ground that the trial court lacked jurisdiction to 
enter them, her position is meritless. 


(b) Barry’s Assignment of Error 

Barry cross-appeals, alleging that the trial court erred in not 
granting his motion “in aid of the appeal process.” Brief for 
appellee at 40. In context, he is apparently referring to the 
motion seeking a reduction in the listing price of the residence. 
Barry relies upon § 42-351(2) and, in particular, the language 
providing that the district court retains jurisdiction, in spite of 
an appeal, “to provide for . . . appropriate orders in aid of the 
appeal process.” 

We need not decide whether § 42-351(2) grants such author- 
ity to a district court, because as already discussed, we believe 
that Kula y. Kula, supra, is clear on the subject. 

Barry argues that the trial court’s ruling denied him a sub- 
stantial right pending the outcome of this appeal. Certainly, the 
trial court’s ruling erroneously denied him the right to present 
his motion and accompanying evidence on the issue. However, 
since that did not occur, and since there is no record for us to 
review, we are unable to review the issue of whether the trial 
court abused its discretion in not granting the motion. The 
extent of our authority on this appeal is to direct the district 
court, when the case is returned to it, to immediately address the 
motions of the parties regarding the sale of the residence so that 
it can be expeditiously sold as the decree contemplates. 


4, VALUATION OF D.I.M.A. 

The final issue presented by this appeal is whether the district 
court’s determination that D.I.M.A. had a value of $352,000 
was an abuse of discretion. 

At trial, evidence was presented that in 1994, University 
Medical Associates (UMA) offered to purchase D.I.M.A. for 
$368,000. This offer consisted of paying $117,000 for the 
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receivables and hard assets, $106,000 for “intangibles,” and 
$145,000 for a covenant not to compete. An internal memo 
noted that the “{sJignificant fixed assets capitalized by 
[D.1.M.A.] include office furniture, leasehold improvements, 
and a computer system. [D.I.M.A.] appears to own very little 
medical equipment.” The memo further indicated that it was 
anticipated that UMA would not assume a loan payable in the 
amount of $123,795, a note payable in the amount of $9,439, or 
a $26,000 note receivable. After adjusting for the assets and lia- 
bilities not assumed, the offer translated to approximately 
$260,766. 

Barry also received an offer from Methodist Hospital in 
1994. Methodist’s offer was for $350,000. Barry wrote a note to 
himself next to this figure indicating that it was “not nearly 
enough.” The offer included D.I.M.A.’s receivables, inventory, 
equipment, computer system and software, medical records, 
contracts, work force, “Etc.” The offer excluded cash and/or 
investments at closing and liabilities and notes payable. 
Included in the offer was $175,000 for a covenant not to com- 
pete. When the liabilities are deducted from this offer, it trans- 
lates to approximately $216,766. In addition, the proposal guar- 
anteed Barry a continuing salary and benefit package totaling 
$263,000. 

Barry testified that he did not seriously entertain either offer 
and did not know what the obligation would be on his part to 
remain with D.I.M.A., the number of hours he would have to 
work, or the number of patients he would have to see. Barry fur- 
ther testified that he did not negotiate the price with either party 
because he did not want to sell D.I.M.A. 

Samson, a certified public accountant, was called to testify 
on behalf of Cheryl. Samson opined that the value of D.I.M.A. 
stocks was approximately $352,000. Samson arrived at this fig- 
ure using a capitalized earning approach. Samson determined 
the net earnings for the past 4 years, weighted the averages of 
the net earnings, and then divided by a capitalization rate. To 
arrive at the net earnings figure, Samson adjusted compensation 
to “reflect the average MGMA physician compensation for high 
performing practices such as DIMA,” excluded certain fringe 
benefits, and excluded any unusual earnings or expenses such as 
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the purchase or sale of equipment. Samson averred that valuing 
medical practices comprises approximately one-third of his 
practice and stated that he had used this same method in valuat- 
ing other medical practices. 

Samson testified that in valuing D.I.M.A., he also looked at 
Reher’s contribution to D.I.M.A. He stated that this was impor- 
tant because it “embodies the principle that the practice has an 
excellent reputation, and the patient draw comes not only to the 
physician but the practice.” Samson rejected the net asset 
approach because 

[a] professional practice has significant other elements — 
another element. And we can call it “goodwill”, or we can 
call it “intangible value”... . 

. .. [T]he practice itself has another element of value 
that is not reflected in either a book value or a net asset 
value approach. And it takes years to generate that type of 
loyal following of your patients. 

During cross-examination, Samson acknowledged that his 
figures assumed that both Barry and Reher would be involved 
in D.I.M.A. for a period of 2 to 3 years after the acquisition. 
Samson was then asked whether he had included a value for 
goodwill in his estimate. He replied, “The value of the practice, 
based on cash flows, really embodies all elements of the value 
of the practice, which would include hard assets, receivables, 
goodwill, if there is any. It’s really the earning power of the cor- 
poration ... .” When asked what the value of D.I.M.A. would 
be if Barry and Reher were “not going to be part and parcel of 
the package,” Samson was unable to express a value. 

Barry relied upon Quist, a certified public accountant, to 
value D.I.M.A. Quist testified that he is friends with Barry and 
had prepared the Kricsfelds’ personal income tax returns for the 
past 10 years. Quist has evaluated approximately 45 to SO med- 
ical practices in his career and had always used the net asset 
approach, This method involves taking the value of the assets of 
the corporation and subtracting the liabilities of the corporation. 
Utilizing a balance sheet prepared by another accountant, and 
adjusting the equipment to what Quist believed was its fair mar- 
ket value, Quist determined that D.I.M.A. had assets of 
$264,517 and liabilities of $203,423 for a fair market value of 
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$61,094. Quist’s values included intangibles of $150,000. Quist 
testified that the “[i]ntangible value would be inclusive of good- 
will plus other items that would make that up, including the 
charts.” 

Quist explained that he never utilized the capitalized earn- 
ings approach because such an approach is based upon the net 
earnings of the physician. Thus, 

If, in a professional practice, income is only generated 
by the physician, then all of the net income of the corpo- 
ration would be deemed to be that compensation for that 
particular physician. .. . 

Thus, if all of the net income is compensation, there is 
no remaining net earnings . . . that can be capitalized. 

Taylor v. Taylor, 222 Neb. 721, 386 N.W.2d 851 (1986), also 
involved the valuation of a medical practice. Similar to the pres- 
ent case, two experts were called to express an opinion as to the 
value of the medical practice. The expert called on behalf of the 
wife utilized a capitalized earning approach and included the 
goodwill of the corporation, which included the “ ‘good name 
[of the physician], his capable staff and personnel, [and] his 
reputation for superior services.’” Id. at 724, 386 N.W.2d at 
854. The wife’s expert also testified that in order to realize the 
husband’s valuation, he would have to remain for a period of 
time after the sale. The trial court rejected this value and 
accepted the husband’s expert’s valuation, which was based 
upon the tangible assets of the corporation. 

In rejecting the wife’s argument that goodwill should have 
been included in the valuation of the medical practice, the 
Nebraska Supreme Court stated: 

{I]f goodwill depends on the continued presence of a par- 
ticular individual, such goodwill, by definition, is not a 
marketable asset distinct from the individual. Any value 
which attaches to the entity solely as a result of personal 
goodwill represents nothing more than probable future 
earning capacity, which, although relevant in determining 
alimony, is not a proper consideration in dividing marital 
property in a dissolution proceeding. . . . “There is a dis- 
turbing inequity in compelling a professional practitioner 
to pay a spouse a share of intangible assets at a judicially 


KRICSFELD v. KRICSFELD 17 
Cite as 8 Neb. App. 1 


determined value that could not be realized by a sale or 
another method of liquidating value.” 
Accordingly, to be properly within the purview of 
§ 42-365 as property divisible and distributable in a disso- 
lution proceeding, we conclude that goodwill must be a 
business asset with value independent of the presence or 
reputation of a particular individual, an asset which may 
be sold, transferred, conveyed, or pledged. 
(Emphasis supplied.) 222 Neb. at 731, 386 N.W.2d at 858-59. 
Samson admitted that his valuation of D.I.M.A. was based 
upon the continued presence of both Barry and Reher for 2 to 3 
years after acquisition. Samson was unable to express an opin- 
ion as to the value of D.I.M.A. if Barry and Reher did not agree 
to remain for a period of time after acquisition. Although 
Samson did not necessarily express his opinion in terms of 
“goodwill,” it is clear from the testimony outlined above that his 
valuation included the professional goodwill of Barry, the same 
type of goodwill which was emphatically rejected in Taylor. If 
we reject Samson’s valuation of D.I.M.A., the only other evi- 
dence of current value is Quist’s valuation which, at first blush, 
appears to be unreasonably low, particularly in light of the two 
offers Barry received in 1994. These offers weighed heavily in 
the trial court’s decision. 
In reaching its determination that D.I.M.A. should be valued 
at $352,000, the trial court found: 
In the Fall of 1994, [Barry] was approached by both 
Methodist Hospital and the University of Nebraska 
Medical Center (UNMC) regarding the possibility of 
acquiring DIMA. Exhibit 99 is a study performed by 
Arthur Anderson & Co. for University Medical Associates 
(a part of UNMC) which lists under “Option I’ a purchase 
price of $368,000. Although [Barry] labeled this “more of 
an ego booster” than a genuine offer, [Barry] did acknowl- 
edge that he provided information to Arthur Anderson to 
permit them to prepare Exhibit 99. Exhibit 100 was pro- 
vided to [Barry] by Methodist Hospital and on page 3 
states “PURCHASE PRICE = $350,000.” Next to those 
words are [Barry’s] handwritten words “not nearly 
enough.” . . . [T]his Court finds, that these were arms- 
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length proposals from interested purchasers. They may not 
be dispositive of the value of DIMA at the time of trial, but 
they are highly instructive, particularly in light of the 
expert testimony described below. 

As noted above, both the Methodist Hospital and UMA 
offers included amounts for covenants not to compete, the for- 
mer being in the amount of $175,000 and the latter in the 
amount of $145,000. Nebraska has never before considered 
whether the value of a covenant not to compete in connection 
with a professional practice should be included as marital prop- 
erty. Many courts have held that the value of covenants not to 
compete are not marital property. See, e.g., Lowe v. Lowe, 372 
N.W.2d 65 (Minn. App. 1985) (affirming trial court’s conclu- 
sion that spouse should not benefit from valuation method that 
denies or restricts other spouse’s future employment options); 
Theilen v. Theilen, 847 S.W.2d 116, 120 (Mo. App. 1992) (hold- 
ing covenant not to compete should not be included in valuation 
of professional practice and observing, “Perhaps a reason for 
this rule is that no professional practitioner is required to give 
up his profession in order to be divorced”); Ellerbe v. Ellerbe, 
323 S.C. 283, 473 S.E.2d 881 (1996) (holding covenant not to 
compete is not marital property); Marriage of Monaghan, 78 
Wash. App. 918, 899 P.2d 841 (1995) (observing that covenant 
not to compete is separate property of covenantee because it 
restricts covenantee’s future conduct). Courts which have 
included the value of covenants not to compete in the marital 
estate have generally done so on the theory that covenants not 
to compete are merely another form of goodwill which those 
courts, unlike Zaylor v. Taylor, 222 Neb. 721, 386 N.W.2d 851 
(1986), recognize as divisible marital property. See, e.g., Carr 
v. Carr, 108 Idaho 684, 701 P.2d 304 (Idaho App. 1985); Reese 
v. Reese, 671 N.E.2d 187 (Ind. App. 1996). 

[8] The reasoning of the courts which have excluded 
covenants not to compete from the value of a professional prac- 
tice are persuasive and consistent with the rationale of Taylor. 
Taylor teaches that any “asset” that does not have a value inde- 
pendent of the presence or reputation of a particular individual 
is not a marital asset. In that case, goodwill which was depen- 
dent on the continued presence of an individual was deemed not 
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to be a marital asset. Similarly, the value of a typical covenant 
prohibiting or restricting an individual from competing with 
another is, by definition, dependent upon the presence or repu- 
tation of the individual who gives the covenant. For example, if 
an individual loses his or her license to practice medicine, he or 
she ceases to be “present” in a competitive sense. Consequently, 
it is unlikely that any value would be paid to that person for a 
covenant not to compete, as he or she could not compete any- 
way. To the extent that the value of a covenant not to compete 
is solely dependent on the presence or reputation of an individ- 
ual, it is not a marital asset. If the value of the covenants not to 
compete are excluded from Methodist Hospital’s and UMA’s 
offers, then the offers respectively translate to $66,766 and 
$85,766. 

In sum, we believe that Samson’s method of valuation and 
the offers of Methodist and UMA included elements of value 
disapproved of in Taylor v. Taylor, supra, and conclude that the 
trial court abused its discretion in its valuation of D.I.M.A. We 
find that the current value of D.I.M.A. based on the only other 
evidence in the record is $61,094. Utilizing our valuation of 
D.1.M.A. and the trial court’s valuations of the remaining assets, 
Barry has received net assets worth $618,354.44 and Chery] has 
received $640,572.77. Thus, the trial court’s decree granting a 
judgment of $134,343.84 to equalize the division of property is 
modified to eliminate that judgment. While this division of 
property gives Cheryl a slightly greater amount of the property, 
we believe that under the circumstances, it is equitable without 
a judgment in favor of Barry to perfectly equalize it. 


VI. CONCLUSION 
The trial court’s award of alimony is not an abuse of discre- 

tion. The trial court abused its discretion in the valuation of 
D.I.M.A., and therefore the money judgment in favor of Cheryl 
to equalize the division of property is reversed. The decree is 
affirmed in all other respects. Each party shall bear his or her 
own attorney fees on appeal. 

AFFIRMED IN PART, AND IN PART REVERSED. 
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STATE OF NEBRASKA, APPELLEE, V. DAVID W. RIEGER, 
ALSO KNOWN AS DAVID W. RIEGER, JR., APPELLANT. 
588 N.W.2d 206 


Filed January 5, 1999. No. A-97-1150. 


1. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

2. Speedy Trial: Final Orders. A ruling on a motion to discharge under the Nebraska 
speedy trial statute, Neb. Rev. Stat. § 29-1207 (Reissue 1995), is a final, appealable 
order. 

3. Extradition and Detainer: Speedy Trial. The jurisprudence under the Nebraska 
speedy trial statute is applicable to the speedy trial portion of the interstate 
Agreement on Detainers. 

4. Convictions: Judgments: Final Orders: Appeal and Error. A finding of guilty is 
a conviction, but it is not a judgment or a final order, and there can be no appeal until 
a sentence has been imposed. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Sentence vacated, appeal dis- 
missed, and cause remanded for resentencing. 


James J. Regan for appellant. 


Don Stenberg, Attorney General, and David T. Bydalek for 
appellee. 


IRwIN, Chief Judge, and S1EveRs and Mugs, Judges. 


SIEVERS, Judge. 

David W. Rieger, also known as David W. Rieger, Jr., appeals 
his conviction for robbery in the district court for Douglas 
County, Nebraska. We address the effect of filing a timely 
appeal from an order denying discharge on speedy trial grounds 
after the defendant has been tried and convicted, but before he 
has been sentenced. 


BACKGROUND 
On July 7, 1995, a man dressed in a blue, long-sleeved, 
hooded sweatshirt robbed the Baker’s Supermarket located at 
Saddle Creek and Leavenworth Streets in Omaha, Nebraska. On 
July 10, a complaint was filed in the county court for Douglas 
County, Nebraska, charging Rieger with one count of robbery. 
On May 30, 1996, the State of Nebraska filed a detainer against 
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Rieger, while he was an inmate at the federal penitentiary in 
Leavenworth, Kansas. On July 23, Rieger mailed his request for 
final disposition of the robbery charge to the Douglas County 
Attorney. On July 30, Deputy Douglas County Attorney Donald 
W. Kleine certified that he had received Rieger’s request. On 
September 25, Rieger was bound over to the district court for 
Douglas County for trial after a preliminary hearing. 

On August 5, 1997, Rieger filed a motion to discharge alleg- 
ing that he had not been brought to trial within the time speci- 
fied by the interstate Agreement on Detainers, Neb. Rev. Stat. 
§ 29-759 (Reissue 1995). A hearing on the motion to discharge 
was held on August 18, and the court overruled Rieger’s motion 
on that same date. Immediately after the ruling, the jury trial 
began. Rieger did not object to immediately proceeding to trial, 
and he did not orally give notice of appeal or file a written 
notice of appeal until September 16. 

At trial, Tamara Christensen, a customer service clerk at 
Baker’s, testified that on July 7, 1995, a man wearing blue jeans 
and a blue, long-sleeved, hooded sweatshirt approached the cus- 
tomer service counter at approximately 4:10 p.m. and told her 
that he wanted “all the large bills.” Christensen testified that she 
did not believe the man and asked if his request was serious. He 
responded by directing Christensen’s attention to his left arm, 
which was resting on the counter. According to Christensen, the 
man had his left hand inside of his coat pocket, and she believed 
that he had a gun. The man then stated, “[I]f you don’t move 
fast someone’s going to get hurt.” Christensen then pulled $10 
and $20 bills out of the register, put them in a bank bag, and 
handed them to the perpetrator. Christensen testified that she 
watched the man run out the door and then called for a manager 
and store security. 

By 6 p.m. on the day of the robbery, Christensen had identi- 
‘fied Rieger from a photographic array as the man who had 
robbed Baker’s. Christensen also identified Rieger at the pre- 
liminary hearing and again at trial. 

Mary Wilson testified that she had been standing in line at 
the Baker’s service counter on the afternoon of July 7, 1995. 
Wilson witnessed the robbery and was able to observe the right 
side of the perpetrator’s face. Wilson identified Rieger at trial as 


22 8 NEBRASKA APPELLATE REPORTS 


the man who had committed the robbery. There was other cir- 
cumstantial evidence pointing to Rieger introduced at trial, but 
we do not recount that evidence because of the disposition we 
reach. 

On August 19, 1997, the jury found Rieger guilty of robbery. 
An enhancement hearing was held on August 22, and the dis- 
trict court determined that Rieger was a habitual criminal. On 
September 16, Rieger filed a notice of appeal from the trial 
court’s overruling of his motion to discharge. That appeal was 
designated as our case No. A-97-976, which we decided against 
Rieger in a memorandum opinion filed May 15, 1998. In the 
meantime, back in district court, on October 8, 1997, over 
objections by Rieger to the trial court’s jurisdiction because of 
the pending appeal in the case, Rieger was sentenced to a term 
of 20 to 40 years’ incarceration, with credit for 418 days already 
served. 

In the memorandum opinion, this court affirmed the district 
court’s decision overruling Rieger’s motion to discharge. After 
noting that article III(a) of the Agreement on Detainers requires 
(1) written notice of the requested disposition and (2) the requi- 
site certificate of the officials of the incarcerating state, we held: 

It is apparent from our examination of the record that 
the certificate containing the information just recited and 
required by article III, § (a), did not accompany Rieger’s 
request to the prosecutor or the court. Consequently, 
because Rieger’s request was not made in the manner 
required, it was not effective and did not trigger the 180- 
day period. 

While we affirmed the decision of the district court, we did not 
expressly determine whether a ruling on a motion to discharge 
was a final, appealable order when based on the 180-day provi- 
sion of the Agreement on Detainers. In the instant appeal, our 
case No. A-97-1150, Rieger appeals his conviction and 
sentence. 


ASSIGNMENTS OF ERROR 
Rieger argues that “(t]he district court erred in determining 
that the Defendant was not entitled to dismissal with prejudice 
of the charges against him on account of the State’s failure to 
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bring him to trial within the time limit mandated by the 
Agreement on Detainers, Neb. Rev. Stat[.] § 29-759 (Reissue 
1995).” Rieger also argues that the district court erred in (1) 
determining there was sufficient evidence to support the con- 
viction, (2) allowing an officer’s testimony regarding the out-of- 
court identification by the victim, and (3) admitting evidence 
concerning the drive time between the location of the robbery 
and Rieger’s place of employment. Finally, Rieger asserts that 
the district court lacked jurisdiction to sentence him and, in the 
alternative, that the sentence was excessive. 


STANDARD OF REVIEW 
{1] When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 
State v. LeGrand, 249 Neb. 1, 541 N.W.2d 380 (1995). 


ANALYSIS 
’ Motion to Discharge. 

Although we have already disposed of Rieger’s assignment of 
error concerning the trial court’s ruling on the motion to dis- 
charge by our memorandum opinion in case No. A-97-976, we 
comment briefly on additional considerations unique to the 
instant case and this issue. 

Rieger argues on appeal: 

Because the Nebraska Supreme Court has not directly 
resolved the question of whether a denial of a motion to 
discharge filed under the Agreement on Detainers is a final 
appealable order, in this appeal . . . the Defendant has 
assigned as error the failure of the District Court to dismiss 
the charge against him.... 

Brief for appellant at 6. 

{2] In State v. Jacques, 253 Neb, 247, 570 N.W.2d 331 
(1997), the Nebraska Supreme Court held that a ruling on a 
motion to discharge under the Nebraska speedy trial statute, 
Neb. Rev. Stat. § 29-1207 (Reissue 1995), is a final, appealable 
order. The court in Jacques held that a motion to discharge 
“affects the substantial right to a speedy trial. The right to a 
speedy trial is obviously an essential legal right, not a mere tech- 
nical right.” 253 Neb. at 252, 570 N.W.2d at 335. The court 
stated: 
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A motion to discharge occurs in a special proceeding. 
First, a motion to discharge is a legally conferred right that 
authorizes a special application to a court for enforce- 
ment. . . . Second, a motion to discharge is a statutory rem- 
edy which is not itself an action because the motion does 
not prosecute alleged rights between parties or end in final 
judgment. . . . Thus, a hearing on a motion to discharge is 
considered a special proceeding. 

Id. at 254, 570 N.W.2d at 336. 

[3] Although Jacques was based on the right to a speedy trial 
under § 29-1207, the jurisprudence under the Nebraska speedy 
trial statute is applicable to the speedy trial portion of the inter- 
state Agreement on Detainers. See State v. Meyer, 7 Neb. App. 
963, 588 N.W.2d 200 (1998). Therefore, we hold that a ruling 
on a motion to discharge, based on the speedy trial provisions 
of the Agreement on Detainers, is a final, appealable order. 
Rieger had 30 days from the court’s denial on August 18, 1997, 
in which to appeal the adverse ruling. See Neb. Rev. Stat. 
§ 25-1931 (Reissue 1995). Rieger appealed the ruling within 30 
days, and we disposed of the appeal in the memorandum deci- 
sion which affirmed the denial of the motion to discharge. Thus, 
the merits of the speedy trial issue have already been resolved 
against Rieger. 

[4] What is unique to the instant case, however, is the fact 
that Rieger’s appeal on the motion to discharge, while timely, 
was filed after he proceeded, without objection and without 
appealing, to trial on the merits. The instant appeal was filed 
before the trial court sentenced him upon the conviction. A find- 
ing of guilty is a conviction, but it is not a judgment or a final 
order, and there can be no appeal until a sentence has been 
imposed. State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 851 
(1997). It is the sentence which is the judgment. State v. Spotted 
Elk, 227 Neb. 869, 420 N.W.2d 707 (1988). 

On appeal, Rieger argues that the district court lacked juris- 
diction to sentence him. We agree. Rieger perfected his appeal 
on the trial court’s ruling on the motion to discharge on 
September 16, 1997. On October 8, over objections by Rieger 
regarding jurisdiction of the court, Rieger was sentenced to a 
term of 20 to 40 years’ incarceration. The district court is 
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divested of jurisdiction when appeal of that case is perfected to 
an appellate court. State v. Campbell, 247 Neb. 517, 527 
N.W.2d 868 (1995). Thus, the district court was without juris- 
diction to sentence Rieger. Moreover, the law is that without the 
sentence, there is no final order. Without a final order, the appel- 
late court lacks jurisdiction. State v. Engleman, supra. Although 
jurisdiction is not present in this court, we do have the author- 
ity, and the duty, to vacate the sentence which was handed down 
without jurisdiction by the district court. See State v. Engleman, 
supra. Therefore, we vacate the sentence and remand the cause 
to the district court for resentencing. Because we lack jurisdic- 
tion, we do not address Rieger’s claims that the trial court erred 
with respect to certain evidentiary matters. 

SENTENCE VACATED, APPEAL DISMISSED, AND 

CAUSE REMANDED FOR RESENTENCING. 


A.J. SCRIBANTE AND LYNDA H. SCRIBANTE, APPELLEES, V. 
DOUGLAS COUNTY BOARD OF EQUALIZATION, APPELLANT. 
588 N.W.2d 190 


Filed January 12, 1999. No. A-98-051. 


1. Taxation: Real Estate: Valuation. For purposes of equalization of the valuation of 
any protested real property, the county board of equalization shall make adjustments 
so that the value of the protested property compares to the average level of value of 
the class or subclass of property in which the protested property is categorized. 

2. Taxation: Valuation. When determining an equalized value, when there is a lack of 
uniform assessment, the lowest value in a subclass should be utilized. 

3. Taxation: Final Orders: Appeal and Error. Appellate review of a final decision of 
the Nebraska Tax Equalization and Review Commission is for error on the record of 
the commission. When reviewing an order for errors appearing on the record, an 
appellate court’s inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable. 

4. Taxation: Valuation: Proof: Intent. The burden rests on the taxpayer to establish 
by clear and convincing evidence that the valuation placed upon his or her property 
when compared with valuations placed upon other similar property is grossly exces- 
sive and is the result of a systematic exercise of intentional will or failure of plain 
legal duty, and not a mere error of judgment. 

5. Taxation: Valuation: Words and Phrases. Equalization is the process of ensuring 
that all taxable property is placed on the assessment rolls at a uniform percentage of 
its actual value. 
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6. Taxation: Valuation: Evidence: Proof: Appeal and Error. The Nebraska Tax 
Equalization and Review Commission shall affirm any action taken by a county 
board of equalization unless evidence is adduced establishing that such action was 
unreasonable or arbitrary, or unless evidence is adduced establishing that the prop- 
erty of the appellant is assessed too low. 

7. Taxation: Valuation: Presumptions: Proof: Appeal and Error. There is a pre- 
sumption that a board of equalization has faithfully performed its official duties in 
making an assessment and has acted upon sufficient competent evidence to justify its 
action. That presumption remains until there is competent evidence to the contrary 
presented, at which point the presumption disappears. From that point forward, the 
reasonableness of the valuation fixed by the board of equalization becomes one of 
fact based upon all the evidence presented. The burden of showing such valuation to 
be unreasonable rests upon the taxpayer who appeals the board’s action. 

8. Taxation. The purpose of equalization of assessments is to bring assessments from 
different parts of the taxing district to the same relative standard, so that no one part 
is compelled to pay a disproportionate share of the tax. 

9. Taxation: Valuation. Where it is impossible to secure both the standards of the true 
value of a property for taxation and the uniformity and equality required by law, the 
latter requirement is to be preferred as the just and ultimate purpose of the law. 

10. ___:____. If a taxpayer’s property is assessed in excess of the value at which oth- 
ers are taxed, then the taxpayer has a right to relief. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Affirmed. : 


William T. Ginsburg for appellant. 


Robert J. Huck and Robert S. Lannin, of Croker, Huck, 
Kasher, DeWitt, Anderson & Gonderinger, P.C., for appellees. 


IrwIN, Chief Judge, and SIEvErs and Mugs, Judges. 


SIEVERS, Judge. 

The Douglas County Board of Equalization (Board) appeals 
the order of the Nebraska Tax Equalization and Review Com- 
mission (Commission) which reversed the Board’s 1997 valua- 
tion of $1,305,000 for a home located in Omaha, Nebraska, and 
set its value for property tax purposes at $741,400. 


BACKGROUND 
A.J. Scribante and Lynda H. Scribante own property located 
at 401 Fairacres Road in Omaha. The subject property, a two- 
story brick home with over 6,000 square feet of finished living 
area plus a 210-foot by 230-foot lot, was purchased by the 
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Scribantes in 1991 for $1,293,000. A.J. Scribante testified that 
the house had not been remodeled since that time. 

It is important to recount the events for the 1996 tax year, the 
tax year prior to that involved in this appeal. For the 1996 tax 
year, the Board valued the Scribantes’ property at $1.1 million. 
The Scribantes filed a protest with the Board alleging that the 
assessed valuation of their property exceeded the valuation of 
other similar property in the neighborhood. The Scribantes 
argued that there was a lack of “proportionate and uniform val- 
uation regarding this property, which results in a lack of unifor- 
mity and equality required by law.” The Scribantes requested 
that the proposed valuation of $1.1 million be reduced to 
$619,000. The Board denied the protest, and the Scribantes 
appealed to the Commission. 

After trial, the Commission released its findings and orders 
about the 1996 tax year, dated April 15, 1997. The Commission 
decided that the Board’s action in denying the Scribantes’ 
protest was arbitrary and unreasonable. The Commission con- 
cluded that the evidence established that “in the Fairacres Sub- 
division, there is a lack of uniformity and proportionality. . . . 
[T)hat this lack of uniformity and proportionality arises from 
the fact that the County reappraises property in the Subdivision 
when the property is sold, when a building permit is issued, or 
when the State intervenes.” The Commission reduced the valu- 
ation of the Scribantes’ home from $1.1 million to $875,256. 
The Board did not appeal this ruling. 

During the hearing on the 1996 protest, the Board introduced 
testimony that the Fairacres subdivision would be reappraised 
in its entirety in 1997. The Commission noted, “If such a reap- 
praisal is undertaken, the lack of uniformity and proportionality 
will be addressed.” 

For the 1997 tax year, the county assessor increased the value 
of the Scribantes’ property to $1,305,000. Using the Commis- 
sion’s 1996 valuation of $875,256 for the property, this consti- 
tuted a 49-percent increase in value in 1 year. The Scribantes 
once again filed a protest with the Board. The Board approved 
the $1,305,000 valuation, and the Scribantes timely appealed to 
the Commission, asking that the valuation be reduced to 
$687,000. 
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A hearing was held before the Commission on December 15, 
1997. The Scribantes argued that there was still gross inequal- 
ity in the Fairacres neighborhood with respect to valuation of 
property for tax purposes. The Scribantes alleged that property 
sold within the last 10 years or which had been substantially 
remodeled was uniformly valued at a much higher rate on a per- 
square-foot basis than other property in the neighborhood. A.J. 
Scribante testified that his protest was not a challenge to the 
Board’s finding of an increased market value of his home, but, 
rather, that his only concern was whether his property was val- 
ued in “an equal manner as the other properties” in the Fairacres 
neighborhood. 


Scribantes’ Evidence. 

Matthew Wilson, a licensed real estate appraiser, testified on 
behalf of the Scribantes as an expert witness, and he provided 
five methods of valuing the Scribantes’ home. Wilson testified 
that in an attempt to determine whether property in Fairacres 
was valued uniformly, he chose 32 houses in the subdivision 
which he deemed to be comparable to the subject property. 
Wilson’s basis for choosing the 32 properties was “[p]roximity 
to the subject and two-story and quality of construction.” 
Wilson compared the assessed value of each property as of 
January 1, 1996, with the value of that same property on 
January 1, 1997, and if it changed, he calculated the percentage 
of increase or decrease in value. Wilson’s findings, included in 
exhibit 7 and titled “1997 Assessed Value Changes in Fairacres 
- Omaha,” are quoted below: 


Address Percentage Change Comments 
[1] 525 Fairacres -13% 
[2] 6614 Underwood 0% 
{3] 206 Fairacres 0% 
[4] 6610 Davenport 0% 
[5] 658 No. 63° 0% 
[6] 6500 Prairie +4% 
(7] 220 Fairacres +4% 
[8] 6435 Prairie +6% 
[9] 426 Fairacres +7% 


[10] 6451 Cuming +7% 
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[11] 6611 Underwood +10% 


[12] 6469 Cuming +10% 
[13] 6300 Dodge +10% 
[14] 6445 Prairie +11% 
[15] 215 Fairacres +11% 
[16] 650 No. 63% +11% 
[17] 702 Hackberry +12% 
[18] 717 Hackberry +12% 
[19] 423 Fairacres +12% 
[20] 726 Hackberry +13% 
[21] 412 No. Elmwood +13% 
[22] 652 No. 66! +14% 
[23] 407 No. Elmwood +14% 
[24] 106 No. 67th +14% 
[25] 402 Fairacres +15% 
[26] 425 Fairacres +15% 
[27] 6545 Prairie +15% 
[28] 216 Fairacres +15% 
[29] 400 No. Elmwood +16% 
[30] 604 No. 65¢h +26% 
[31] 401 No. Elmwood  +33% 
[32] 710 Hackberry +39% ae 
401 Fairacres +49% [Subject property] 
6450 Prairie +140% [Sale to Theisen] 


The average increase for the 32 properties (excluding 
the subject property and the sale to Theisen) is 11%. The 
sale to W. Theisen is excluded because it appears to have 
increased due to the recent sale. The subject is excluded to 
find the average increase for the other property in the 
neighborhood. 

(Emphasis supplied.) 

Wilson testified that he used Douglas County property record 
cards as his source for the above calculations. Wilson concluded 
that based on the above percentages, the Fairacres neighbor- 
hood had not been “equalized” in 1997, despite the Board’s evi- 
dence that the neighborhood had been reappraised. 

[1] Wilson also prepared an equalization summary, in evi- 
dence as exhibit 5, on 102 two-story homes in Fairacres based 
on records from the Douglas County assessor’s office. Wilson 
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testified to using two-story homes as his “subclass” in the sum- 
mary. The information on each piece of property, which varied 
considerably, included year built, lot size, frontage, lot assessed 
value, lot assessed value per square foot, house size, house 
assessed value, and house assessed value per square foot. As a 
result of the summary, Wilson concluded that the value per 
square foot of the 102 properties averaged $81.52. Wilson tes- 
tified that he averaged the assessed value per square foot in 
accordance with Neb. Rev. Stat. § 77-1504 (Reissue 1996), 
which states in part: 

For purposes of equalization of the valuation of any 
protested real property, the county board of equalization 
shall make its adjustment so that the value of the protested 
property compares to the average level of value of the 
class or subclass of property in which the protested prop- 
erty is categorized. 

Wilson then took what he considered to be the square footage of 
the subject property, 6,118 (a figure which was contested at the 
hearing and the Commission eventually found the square 
footage to be 7,528, apparently due to finished attic and base- 
ment space), times $81.52 to compute a valuation, for improve- 
ments, of $498,739. Wilson then added the land value of the 
subject property, $85,300, to compute an “equalized” valuation 
of $584,039. Wilson would later testify that this calculation was 
the figure he would recommend to any county board as the 
equalized value of the subject property. 

Wilson employed a third method of calculation using the 
three homes in the Fairacres subdivision which the Commission 
in the Scribantes’ 1996 appeal found to be “comparable” to the 
subject property. The assessed values per square foot in 1996 of 
the three comparables were as follows: 


Address Buildings an Ft. Asses. Value/ 
Sq.Ft. (Iimp.) 


425 Fairacres Road $818,500 ome $129.12 

207 Fairacres Road $494,100 5,652 $ 87.42 

215 Fairacres Road $419,200 5,369 $ 78.08 
Wilson determined that the average assessed value per square 

foot on the three homes was $98.21. He then applied an 11-per- 

cent average increase, determined by Wilson to be the average 
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increase in assessed valuation using the 32 properties evaluated 
in his 1997 assessed value changes worksheet, to compute a 
1997 average assessed value per square foot on the comparables 
of $109.01. Multiplying this by his square footage for the 
Scribantes’ home (6,118), Wilson estimated an equalized value 
of $666,920 for improvements. He then added the land value to 
determine an equalized value for the subject property of 
$752,220. 

[2] For his fourth method of valuation, Wilson followed what 
he believed to be the holding in Kearney Convention Center v. 
Board of Equal., 216 Neb. 292, 344 N.W.2d 620 (1984). 
Kearney Convention Center holds that when determining an 
equalized value, when there is a lack of uniform assessment, the 
lowest value in a subclass should be utilized. Wilson took the 
lowest value per square foot from the 1996 valuation of the 
three aforementioned comparables, $78.08, increased it by 11 
percent to account for the change from 1996 to 1997, and 
arrived at $86.67. He multiplied that figure by the square 
footage of the subject property (6,118) to arrive at an equalized 
value of $530,247 for improvements. Wilson then added land 
value to determine a hypothetical equalized value of $615,547 
for the subject property. 

Finally, Wilson testified that in the Scribantes’ appeal of the 
1996 valuation, he had used 12 comparables to determine an 
equalized value of $619,000 for the subject property. Wilson 
then multiplied this figure by 11 percent to increase the value in 
order to compute an equalized value of $687,097 for 1997. 
Wilson’s testimony on direct concluded with the following 
exchange: 

Q: . . . [BJased on the information that you gathered 
from the Douglas County records, and your knowledge of 
the area in general of the Fairacres area, and based on the 
results of the January Ist, ‘97 valuation changes, do you 
have an opinion as to whether or not the January Ist, 1997, 
evaluation is valid as applied to the Scribantes, from an 
equalization point of view? 


A: That it’s not equalized with the other properties in 
the same subclass. 
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Q: Did you so find in your research of the records that 
the properties that have been sold are uniformly appraised 
at a higher square foot value than those that have not been 
sold. 

A: Yes, they are. 

Q: And does that overall result in an equalization for 
this neighborhood? 

A: No, it does not. 

In summary, under five different methods, Wilson arrived at 
valuations for the subject property which are roughly half of 
that assessed by the Board. 


Board’s Evidence. 

Frank Bemis, the Douglas County assessor, testified on 
behalf of the Board. Bemis testified that the 1997 valuation of 
the subject property, in his opinion, was on the low side in rela- 
tion to its actual value. To support this, Bemis testified that the 
Scribantes were attempting to sell the subject property for $2.7 
million. Bemis’ testimony focused primarily on whether the 
assessor's recommended appraisal was consistent with the 
actual value of the subject property, an issue which A.J. 
Scribante specifically testified was not contested. Bemis’ testi- 
mony did not address the issue of uniform and proportionate 
valuation in the Fairacres subdivision. 

Robert Rice, Douglas County chief deputy assessor, also tes- 
tified on behalf of the Board. Rice testified that the Fairacres 
subdivision had been appraised for the 1997 tax year and 
explained that when an appraisal of a subdivision is done, it is 
assigned to a certain appraiser, in this case, Leonard Marasek. 
Marasek did not testify before the Commission; instead, Rice 
explained what Marasek did when appraising Fairacres. For the 
sake of efficiency, we quote Rice’s testimony concerning the 
methods Marasek allegedly used in appraising Fairacres: 

The first thing he'll do, he’ll get all the sales back to prob- 
ably 1990, every sale that has taken place. He'll go 
through the subdivision, familiarize himself with all the 
sales, come up with the square foot price of homes, 
whether they are two-story, brick, frame, story-and-a-half, 
ranch, or whatever, to try to make sure he’s got some kind 
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of a guideline to appraise all these homes. Then what he 
will do, he will start with lot number one, he will have all 
the property record cards in the whole subdivision, he’ ll 
pull up in front of house number one, lot number one, he 
will look at the property record card, look at the square 
footage, look at the measurement and make sure every- 
thing is correct. .. . He will then take the information that 
he has, all the characteristics, and make all his notes as to 
the home. The quality of the construction is very impor- 
tant. With all his notes, he will categorize it into the type 
of property he thinks it should be. . .. When he’s all fin- 
ished, then he will come back into the office, he will go 
through all his sales, all his notes, and look at all his notes, 
and he will arrive at a value on that property based on 
comparable sales, so much per square foot. 

Rice testified that subsequent to the reassessment of proper- 
ties in Fairacres, he determined that the “average increased 
assessed value” of property in the area was 12.5 percent. Rice 
stated that before Marasek appraised the neighborhood, Rice 
proposed that an average increase of 15 percent appeared appro- 
priate for property in Fairacres. Rice testified that an appraiser, 
such as Marasek, would not “go by a percentage increase” and 
that in the case of the subject property, “we felt the appropriate 
value for January 1 of ‘97 was $1,305,000.” Rice testified that 
in valuing the subject property at $1,305,000, the county asses- 
sor’s office ignored the $875,000 valuation for the tax year 1996 
set by the Commission in its April 15, 1997, decision. 

Robert Ogden, a real estate appraiser, also testified on behalf 
of the Board. Ogden attacked Wilson’s comparables as being 
more dissimilar than similar. Ogden testified that in assessing a 
neighborhood such as Fairacres: ““You’d need to make sure that 
you had homes that are of similar quality, similar age, not so 
much age as in chronological age, but effective age... . I didn’t 
see any of those items particularly adjusted for on this equal- 
ization study.” Ogden also stated: “It [Fairacres] would be an 
assessor’s nightmare type of neighborhood to try to do an anal- 
ysis on the whole neighborhood and say this neighborhood is 
treated equally based on some standard form of rating like 
square footage without taking into consideration a lot of 
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things.” However, Ogden did not set forth a precise method of 
determining whether the Fairacres subdivision had been valued 
uniformly in 1997, 

In a docket entry dated December 24, 1997, the Commission, 
with one commissioner dissenting, reversed the action of the 
Board, finding that “the decision of the Douglas County Board 
of Equalization which set the assessed value of the subject prop- 
erty for purposes of taxation at $1,305,000 for tax year 1997 
was both unreasonable and arbitrary.” The Commission set the 
value of the subject property at $741,400, calculated as follows: 
Land $ 85,300 
Improvements $656,140 (7,528 square feet times $87.16 

per square foot) 
Total $741,400 

In its findings of fact, the Commission found that the most 

comparable properties, according to the evidence, were parcels 
29, 52, and 54 from Wilson’s equalization summary of 102 
homes, “since those properties were built between 1907 and 
1927 (the subject property was built in 1917), all are two-story 
houses, all have between 5,000 and 8,000 square feet of living 
area, and ali are located in Fairacres Subdivision, a unique 
neighborhood in Douglas County.” The three properties found 
comparable to the subject property by the Commission are 
detailed below: 
521 North Elmwood Road (parcel 29) — two-story brick home 
with 7,271 square feet, built in 1926 and remodeled in 1996. 
This home was assessed a value of $562,400 for 1997 for 
improvements only ($77.35 per square foot). 


215 Fairacres Road (parcel 52) — two-story brick home with 
5,369 square feet, built in 1917 and never remodeled. This 
home was assessed at $473,200 for 1997 for improvements only 
($88.14 per square foot). 
525 Fairacres Road (parcel 54) — two-story brick home with 
6,729 square feet, built in 1914 and never remodeled. This 
home was assessed a value of $586,500 for 1997 for improve- 
ments only ($87.16 per square foot). 

Of these three properties, the Commission had used only 215 
Fairacres Road in arriving at its valuation for 1996 in its April 
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15, 1997, decision. For 1997, the Commission used the $87.16 
per square foot from 525 Fairacres Road in determining the 
equalized value of the Scribantes’ home, describing that figure 
as “{t]he median assessed value of the three comparable prop- 
erties . . . of the improvements only.” The Commission noted 
that the Board’s witnesses were unable to explain why parcel 
52, 215 Fairacres Road, in particular, a home built the same 
year as the Scribantes’ home, was assessed at only $88.14 per 
square foot when the Scribantes’ home was assessed at $162.02 
per square foot. The Commission set the total valuation for the 
Scribantes’ property at $741,400. The Board then appealed to 
this court. 


ASSIGNMENTS OF ERROR 

Restated, the Board argues that the Commission failed to (1) 
properly apply the standard of review mandated by Neb. Rev. 
Stat. § 77-1511 (Reissue 1996), (2) afford the action of the 
Board a presumption of correctness, and (3) apply the proper 
standard of proof. The Board also argues that the Commission 
erred (1) in failing to find the Board’s action was supported by 
sufficient evidence and (2) in finding that the value set by the 
Board was unreasonable and arbitrary. 


STANDARD OF REVIEW 

[3] Our review of a final decision of the Commission is for 
error on the record of the Commission. Neb. Rev. Stat. 
§ 77-5019(5) (Cum. Supp. 1998). When reviewing an order for 
errors appearing on the record, an appellate court’s inquiry is 
whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unrea- 
sonable. Lancaster Cty. Bd. of Equal. v. Condev West, Inc., 7 
Neb. App. 319, 581 N.W.2d 452 (1998). 


ANALYSIS 
Standard of Review. 

The Board assigns as error the Commission’s failure to apply 
the proper standard of review under § 77-1511. However, under 
the corresponding argument portion of its brief, the Board fails 
to articulate how we would reach the conclusion that the 
Commission used an incorrect standard, other than the fact that 
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the Board lost the appeal. The Board’s ‘“‘argument” merely sets 
forth the Commission’s standard of review, our standard of 
review with respect to the Commission’s decision, and the Com- 
mission’s finding that the Board’s decision was unreasonable 
and arbitrary. The finding, incidentally, comports with the cor- 
rect standard of review for the Commission under § 77-1511. 
We find nothing in the Commission’s decision of December 24, 
1997, to show that it used an improper standard of review of the 
Board’s valuation. 


Standard of Proof and Sufficiency of Evidence. 

[4] The Board’s argument that the Commission failed to 
apply the correct standard of proof is that the Commission 
“threw out the necessity of the taxpayer to prove by clear and 
convincing evidence that the Douglas County Board of 
Equalization’s valuation was grossly excessive when compared 
with valuations place[d] on other similar property.” Brief for 
appellant at 11-12. See Lucas v. Board of Equalization, 165 
Neb. 315, 85 N.W.2d 638 (1957) (burden rests on taxpayer to 
establish by clear and convincing evidence that valuation placed 
upon his or her property when compared with valuations placed 
upon other similar property is grossly excessive and is result of 
systematic exercise of intentional will or failure of plain legal 
duty, and not mere error of judgment). See, also, J.C. Penney 
Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 838, 578 
N.W.2d 465 (1998). 

We understand the essence of the Board’s argument on this 
assignment to be that the valuation placed on the Scribantes’ 
home was not arbitrary or unreasonable because it reflected the 
property’s actual value. While there is compelling evidence that 
the property may well be worth substantially more than the 
Commission’s valuation, including the fact that the Scribantes 
paid $1,293,000 for the property in 1991, the Board’s argument 
begs the question presented by this appeal. The Board’s argu- 
ment misinterprets the Scribantes’ position and ignores the core 
finding of the Commission’s April 15, 1997, decision dealing 
with the Board’s 1996 valuation of this same property. The 
Commission, when dealing with the prior year’s assessment, 
made abundantly clear its conclusion that because property in 
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the Fairacres subdivision was only revalued when a sale 
occurred, a building permit was issued, or the former State 
Board of Equalization and Assessment intervened, that proper- 
ties in the subdivision had been systemically undervalued. The 
Commission’s comprehensive 20-page order on the 1996 valu- 
ation was highly critical of appraisal practices in the Fairacres 
subdivision and of the Board’s failure to equalize values despite 
its statutory duty to do so. As a result, the Board was on notice 
that the Commission perceived a problem with its valuation of 
property in the Fairacres subdivision. 

[5] Therefore, the issue presented to the Commission in this 
second proceeding involving the Scribantes’ home was not 
whether the 1997 assessed value of the subject property truly 
reflected its market value. Rather, the issue was whether the 
subject property was uniformly and proportionately valued 
when compared to similarly situated residential property. The 
lodestar is that “[t]axes shall be levied by valuation uniformly 
and proportionately upon all real property.” Neb. Const. art. 
VIII, § 1. Real property is tangible property under Nebraska 
law, and it must be equalized and taxed uniformly pursuant to 
the foregoing constitutional provision. MAPCO Ammonia 
Pipeline v. State Bd. of Equal., 238 Neb. 565, 471 N.W.2d 734 
(1991). The Board’s entire brief focuses on market value when 
the issue concerning the Scribantes’ property has been, and 
remains, equalization. Equalization is the process of ensuring 
that ail taxable property is placed on the assessment rolls at a 
uniform percentage of its actual value. MAPCO Ammonia 
Pipeline v. State Bd. of Equal., supra. 

[6,7] Section 77-1511 mandates that the Commission shall 
affirm any action taken by a county board of equalization unless 
evidence is adduced establishing that such action was unrea- 
sonable or arbitrary, or unless evidence is adduced establishing 
that the property of the appellant is assessed too low. There is a 
presumption that a board of equalization has faithfully per- 
formed its official duties in making an assessment and has acted 
upon sufficient competent evidence to justify its action. J.C. 
Penney Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 838, 
578 N.W.2d 465 (1998). That presumption remains until there 
is competent evidence to the contrary presented, at which point 
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the presumption disappears. Jd. From that point forward, the 
reasonableness of the valuation fixed by the board of equaliza- 
tion becomes one of fact based upon all the evidence presented. 
Id. The burden of showing such valuation to be unreasonable 
rests upon the taxpayer who appeals the board’s action. Id. 

The Scribantes offered into evidence, through Wilson’s 
equalization summary, a property record screen printout of a 
home located at 215 Fairacres Road. The record reveals that this 
property was considered by all parties to be comparable to the 
property at issue. Both homes are two-story with brick exterior 
and were built in 1917. The property at 215 Fairacres Road has 
5,369 square feet compared to the subject property’s 7,528 
square feet, using the figure for finished square footage ulti- 
mately settled on by the Commission. The Commission found it 
significant that the Board’s witnesses were unable to explain 
why the home at 215 Fairacres Road was valued at $88 per 
square foot while the subject property was valued at $162.02 
per square foot, nearly twice the value per square foot of the 
comparable. Given the agreement by all of the parties that 215 
Fairacres Road was comparable to the Scribantes’ home, we too 
find the disparity in valuation to be significant to the point that 
it would carry the Scribantes’ burden to rebut the presumption 
of correctness in favor of the Board’s assessment. Once the pre- 
sumption was rebutted, as we find that it was, then the 
Scribantes still have the burden to show that the Board’s valua- 
tion was unreasonable. See Lancaster Cty. Bd. of Equal. v. 
Condev West, Inc.,7 Neb. App. 319, 581 N.W.2d 452 (1998). 

Wilson’s equalization summary also included two other 
homes which the Commission deemed comparable. The first 
property was located at 521 Elmwood Road, which was valued 
by the county assessor in 1997 at $77.35 per square foot, and the 
second property was located at 525 Fairacres Road and valued 
at $87.16 per square foot. The values per square foot for these 
comparables show that something is amiss with the Board’s val- 
uation of either the Scribantes’ home or the comparables. 

After our review of the record, we agree with the Commis- 
sion’s conclusion that the Scribantes had introduced evidence 
that their property was “not uniformly and proportionately val- 
ued when compared to similarly situated residential real prop- 
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erty,” given that the Board’s assessment of the property’s value 
was $162.02 per square foot. The Commission, therefore, con- 
cluded that the valuation of $1,305,000 was unreasonable and 
arbitrary. We agree. 

[8] The purpose of equalization of assessments is to bring 
assessments from different parts of the taxing district to the 
same relative standard, so that no one part is compelled to pay 
a disproportionate share of the tax. County of Adams y. 
Nebraska State Bd. of Equal., 252 Neb. 847, 566 N.W.2d 392 
(1997). 

In addition to Wilson’s five equalization calculations, the 
Scribantes introduced evidence that the Board only revalued 
property located in the Fairacres subdivision when a sale 
occurred, a building permit was issued, or the former State 
Board of Equalization and Assessment intervened. The 
Commission had so concluded in its decision on the 1996 valu- 
ation. The Board failed to contradict the Scribantes’ evidence 
with respect to the disproportionate valuation of properties in 
Fairacres other than to attack Wilson’s equalization summaries 
and calculations as inconclusive and unreliable. The only evi- 
dence put on by the Board was testimony that the $1,305,000 
valuation was the actual value of the subject property. We con- 
clude that it was neither unreasonable nor arbitrary, based on 
the aforementioned evidence and the equalization summaries, 
for the Commission to conclude that the subject property was 
assessed at a higher level than similarly situated property. To set 
the valuation of similarly situated property, i.e., comparables, at 
materially different levels, i.e., value per square foot, is by def- 
inition, unreasonable and arbitrary, under the Nebraska 
Constitution. Therefore, we turn to the remedy utilized by the 
Commission. 

[9] In Kearney Convention Center v. Board of Equal., 216 
Neb. 292, 344 N.W.2d 620 (1984), the Nebraska Supreme Court 
followed the lead of the U.S. Supreme Court in Sioux City 
Bridge v. Dakota County, 260 U.S. 441, 43 S. Ct. 190, 67 L. Ed. 
340 (1923), and reduced the taxpayer’s assessment, which all 
involved agreed had been set at the property’s market value. The 
Nebraska Supreme Court held that because the taxpayer’s prop- 
erty had not been assessed uniformly and proportionately when 
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compared with other real property in the county, the assessment 
of the taxpayer’s property had to be reduced. The evidence in 
Kearney Convention Center was that the agricultural land in the 
county was assessed at 44 percent of its market value, whereas 
the taxpayer’s hotel property was assessed at 100 percent of its 
market value. Therefore, the remedy elected by the court was to 
reduce the assessment against the hotel to 44 percent of its 
value to equalize the value of the taxpayer’s property with other 
property in the county. The court noted that its conclusion was 
based on the principle that “‘where it is impossible to secure 
both the standards of the true value, and the uniformity and 
equality required by law, the latter requirement is to be pre- 
ferred as the just and ultimate purpose of the law.’” Kearney 
Convention Center, 216 Neb. at 304, 344 N.W.2d at 626. 

[10} Here, the conclusion is inescapable that there is dispro- 
portionate valuation of property in the Fairacres subdivision. 
The Scribantes only have to pay their fair share of the real estate 
tax, which means equally and proportionately with that of their 
similarly situated neighbors. See County of Adams, 252 Neb. at 
855, 566 N.W.2d at 398 (reciting that “it was well established 
that the appropriate remedy for a taxpayer who had successfully 
challenged discriminatory taxation was to recertify the tax- 
payer’s property at the same level as the favored taxpayer”). 
The evidence makes it difficult to know whether the Scribantes’ 
property is assessed too high or the comparables are assessed 
too low, but the disparate treatment is obvious. And, either way, 
discriminatory treatment of the Scribantes’ property has been 
established. If a taxpayer’s property is assessed in excess of the 
value at which others are taxed, then the taxpayer has a right to 
relief. AT&T Information Sys. v. State Bd. of Equal., 237 Neb. 
591, 467 N.W.2d 55 (1991). 

Since the Douglas County Board of Equalization remains 
fixated on the market value of the Scribantes’ property, while 
seemingly ignoring the Nebraska Constitution’s requirements 
for proportionate and equal taxation, the remedy is clear. The 
Scribantes are entitled to have their property valuation for real 
estate tax purposes reduced to reflect the valuations levied 
against their comparably situated neighbors. This is what the 
Commission did. 
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We conclude that the Commission’s decision was neither 
arbitrary, capricious, nor unreasonable, is supported by compe- 
tent evidence, and is in conformity with the law. We affirm the 
valuation of $741,400 for the subject property for the 1997 tax 
year. 

AFFIRMED. 


KATHLEEN BELITZ, APPELLEE, V. JOHN F. BELITz, JR., APPELLANT. 
587 N.W.2d 709 


Filed January 12, 1999. No. A-98-173. 


1. Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate 
court reviews the case de novo on the record to determine whether there has been an 
abuse of discretion by the trial judge. 

2. Judges: Words and Phrases. A judicial abuse of discretion exists when the trial 
judge’s reasons or rulings are clearly untenable such as to unfairly deprive a litigant 
of a substantial right and a just result. 

3. Divorce: Evidence: Appeal and Error. In a review de novo on the record in a 
divorce case, an appellate court reappraises the evidence as presented by the record 
and reaches its own independent conclusions with respect to the matters at issue. 

4. Evidence: Appeal and Error. If the evidence as presented by the record is in con- 
flict, an appellate court considers, and may give weight to, the fact that the trial court 
had the opportunity to hear and observe the witnesses and accepted one version of the 
facts rather than another. 

5. Child Custody: Proof. The custodial parent has the burden of proving to the court 
that there is a legitimate reason for leaving the state and that it is in the minor child’s 
best interests to continue to live with that parent, before a court will permit the 
removal of a child from the jurisdiction. 

6. Child Custody. The paramount question is whether the move is in the best interests 
of the child. 


Appeal from the District Court for Douglas County: JAMEs A. 
BUCKLEY, Judge. Affirmed. 


Michael S. Degan, of Lamson, Dugan & Murray, for 
appellant. 


John A. Kinney, of Frost, Meyers, Guilfoyle & Govier, for 
appellee. 


IRwin, Chief Judge, and HANNON and Sievers, Judges. 
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IrwIN, Chief Judge. 
I. INTRODUCTION 

John F. Belitz, Jr., appeals from a decree dissolving his mar- 
riage to Kathleen Belitz. On appeal, John challenges portions of 
the decree which awarded custody of the parties’ three minor 
children to Kathleen; granted Kathleen permission to remove 
the children from Nebraska to Chicago, Illinois; and allegedly 
restricted his visitation rights. John asserts the district court 
abused its discretion in each of these respects. Because we con- 
clude there was no abuse of discretion, we affirm. 


II. BACKGROUND 

John and Kathleen were married in June 1993. After their 
marriage, the couple moved into the basement of John’s par- 
ents’ residence in Omaha. In the spring of 1994, the couple 
opened a chiropractic clinic in Omaha, where they intended to 
work together. In May 1996, the couple moved into another 
house in Omaha owned by John’s parents, where they continued 
to live rent free for the duration of the marriage. 

During the marriage, three children were born to John and 
Kathleen. Kaitlin was born in October 1994, Kristin was born in 
March 1996, and Katherine was born in July 1997. After 
Kaitlin’s birth, Kathleen stayed at home and was the primary 
caregiver to the children, while John was the primary income 
earner. The record reflects that both parents participated in rais- 
ing the children. , 

According to the evidence at trial, both John and Kathleen 
served as loving parents to the children. Kathleen stayed at 
home with the children and basically stopped working in the 
chiropractic clinic. John arranged his schedule at the clinic so 
that he could spend a long lunch hour with the children every 
day, and also spent every Thursday morning with the children, 
in addition to time spent with them when he was not working. 
There was no dispute that both John and Kathleen were fit 
parents. 

In August 1997, Kathleen filed for divorce. Kathleen also 
filed for permission to remove the children to Chicago. 
Kathleen testified that she had a job opportunity in Chicago that 
would allow her to work part time and still be able to support 
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the children, and that she had family and friends in the Chicago 
area. The court refused to grant permission to leave the juris- 
diction prior to trial and ruled that the issue of removal of the 
children from the jurisdiction would be heard at the time of 
trial. 

On January 27, 1998, the court entered a decree of dissolu- 
tion. The court awarded Kathleen custody of the children and 
granted her request to remove the children to I}inois. The court 
granted John reasonable visitation rights, including but not lim- 
ited to one weekend per month, 45 continuous days in the sum- 
mer, and alternating holidays. The court also ordered child sup- 
port. John filed this timely appeal. 


Ii. ASSIGNMENTS OF ERROR 

On appeal, John has assigned three errors. First, John asserts 
that the district court abused its discretion in granting Kathleen 
leave to remove the children from Nebraska to Illinois. Second, 
John asserts that the district court abused its discretion in 
awarding sole custody of the children to Kathleen. Finally, John 
asserts that the district court abused its discretion in restricting 
his visitation rights. 


IV. ANALYSIS 


1, STANDARD OF REVIEW 

[1,2] In actions for dissolution of marriage, an appellate 
court reviews the case de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge. 
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998); 
Venter v. Venter, 249 Neb, 712, 545 N.W.2d 431 (1996). A judi- 
cial abuse of discretion exists when the trial judge’s reasons 
or rulings are clearly untenable such as to unfairly deprive a lit- 
igant of a substantial right and a just result. Davidson v. 
Davidson, 254 Neb. 357, 576 N.W.2d 779 (1998); Ainslie v. 
Ainslie, 249 Neb. 656, 545 N.W.2d 90 (1996). 

[3,4] In a review de novo on the record in a divorce case, an 
appellate court reappraises the evidence as presented by the 
record and reaches its own independent conclusions with 
respect to the matters at issue. Tyler v. Tyler, 253 Neb. 209, 570 
N.W.2d 317 (1997); Connealy v. Connealy, 7 Neb. App. 117, 
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578 N.W.2d 912 (1998). If the evidence as presented by the 
record is in conflict, an appellate court considers, and may give 
weight to, the fact that the trial court had the opportunity to hear 
and observe the witnesses and accepted one version of the facts 
rather than another. Thiltges v. Thiltges, 247 Neb. 371, 527 
N.W.2d 853 (1995). 


2. REMOVAL OF CHILDREN 
The first issue, and the primary issue in John’s appeal, con- 
cerns the district court’s decision to grant Kathleen leave to 
remove the children from Nebraska and take them to Illinois. 


(a) Governing Principles 

[5,6] In reviewing a trial court’s granting of a motion for 
leave to remove children from the jurisdiction, we are governed 
by the following proposition of law: The custodial parent has 
the burden of proving to the court that there is a legitimate rea- 
son for leaving the state and that it is in the minor child’s best 
interests to continue to live with that parent, before a court will 
permit the removal of a child from the jurisdiction. Farnsworth 
v. Farnsworth, 6 Neb. App. 597, 576 N.W.2d 476 (1998). See, 
Harder v. Harder, 246 Neb. 945, 524 N.W.2d 325 (1994); 
Demerath v. Demerath, 233 Neb. 222, 444 N.W.2d 325 (1989); 
Boll v. Boll, 219 Neb. 486, 363 N.W.2d 542 (1985); Jafari v. 
Jafari, 204 Neb. 622, 284 N.W.2d 554 (1979). The paramount 
question is whether the move is in the best interests of the child. 
See id. 


(b) Legitimate Reason for Move 

As indicated above, a custodial parent must first prove to the 
court that there is a legitimate reason for leaving the state. 
Harder, supra; Farnsworth, supra. Kathleen’s justifications for 
changing her and the children’s home from Omaha to Chicago 
may be summarized as follows: (1) She has a career opportunity 
in her brother’s chiropractic clinic and (2) her family and 
friends are all in Chicago, while she has basically no ties to 
Omaha other than John and John’s family. 

Kathleen testified that she wanted to find part-time employ- 
ment which would accommodate her desire to continue breast- 
feeding Katherine, as well as spend time with the children. 
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Kathleen is a chiropractor. According to Kathleen’s testimony, 
she made inquiries to look for employment in Omaha, but there 
were few opportunities and the available opportunities were all 
for full-time employment. Conversely, she testified that her 
brother operates a chiropractic clinic in Chicago, where she had 
previously worked and previously had clients, and that he had 
offered her a position to work in his clinic on a part-time basis 

_at a salary of $25,000 plus the opportunity to earn more with 
bonuses. 

The record indicates that Kathleen was raised in the Chicago 
area and that she has substantial family ties to the Chicago area. 
Additionally, Kathleen worked in her brother’s clinic in 
Chicago after she graduated from college, she had patients in 
the clinic in Chicago who would be willing to return to her if 
she returned to Chicago, and she would be able to work part 
time in the clinic in Chicago and earn a salary to support her 
children, Additionally, Kathleen has family and friends in the 
Chicago area from which to build a client base. Kathleen 
worked in the clinic in Omaha for only a short time before the 
parties’ first child was born, has basically no family or friends 
in Omaha from which to build her own client base, and testified 
that she could not find comparable employment in the Omaha 
area to the opportunity she has in Chicago. 

John testified that he would be willing to allow Kathleen to 
work part time in the clinic here in Omaha and that he would be 
willing to stay completely out of the office while she was there. 
He cites us to our recent decision in Farnsworth, supra, as sup- 
port to argue that Kathleen failed to demonstrate that she could 
not find suitable employment in Omaha. We do not agree that 
an opportunity to work in the clinic in Omaha provides a suit- 
able alternative. According to the record, with John working full 
time in the clinic, the clinic is making very little money every 
month. As such, the opportunity to work in the clinic part time 
does not afford Kathleen any opportunity to earn a living to 
support the children. Additionally, there is no evidence in this 
record to suggest that comparable employment to the opportu- 
nity in Chicago exists in Omaha. Compare Farnsworth, supra. 

In the present case, we conclude that Kathleen has satisfied 
her burden of demonstrating a legitimate basis for removing the 
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children from the state. She has demonstrated that she has an 
employment opportunity in Chicago for which there is nothing 
comparable in Omaha, as well as friends and family to help her 
develop a career. The circumstances of this case demonstrate 
that Kathleen has a legitimate reason for removing the children 
to Chicago. 


(c) Best Interests 

We also conclude that a move to Chicago with Kathleen is in 
the best interests of the children. As indicated above, the best 
interests of the child are the paramount question in cases such 
as the one before us. See Harder v. Harder, 246 Neb. 945, 524 
N.W.2d 325 (1994). Kathleen has demonstrated that she is 
motivated to move by the opportunity to establish a successful 
career, to be near her family and friends, and to become able to 
support her children without continued reliance on others. 
When considering that the parties’ chiropractic clinic in Omaha 
has never consistently made money and that Kathleen has an 
opportunity to join an established practice and earn a secure 
income, the move to Chicago provides an opportunity for 
Kathleen to improve the quality of life for her and the children. 

Certainly John’s motives for resisting the move are to be 
lauded, as John is primarily concerned with the effect such a 
move will have on his opportunity to spend time with the chil- 
dren. Obviously, John, who has had significant regular contact 
with the children, will not be able to spend as much time with 
them as he is accustomed. However, the expert testimony at trial 
established that John would still be able to adequately bond 
with the children through the allowable visitation. Kathleen tes- 
tified that she would be willing to bear the cost of transporting 
the children back to Omaha once a month to see John and that 
John could certainly come to Chicago to visit the children 
whenever he desired. It is apparent to us that John’s reasonable 
visitation rights can coexist with the children’s leaving the state 
with Kathleen. 


(d) Resolution 
In the present case, Kathleen has demonstrated a legitimate 
reason for leaving the state. In addition, she has demonstrated 
that the best interests of the children will be served by allowing 
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them to remain with her and move with her to Chicago. As such, 
we do not find an abuse of discretion by the district court in 
granting the request for removal. This assigned error is without 
merit. 


3. CUSTODY 

John asserts on appeal that the court abused its discretion in 
awarding custody to Kathleen. John does not assert that he is a 
more suitable parent, but, rather, John concedes in his brief on 
appeal that the record reflects that both parties are qualified and 
fit parents. Additionally, John asserts that he would be willing 
to concede custody if Kathleen remained in Omaha, but that if 
she insists on wanting to return to Chicago, then he would like 
custody. As discussed above, Kathleen’s career and family 
opportunities in Chicago demonstrate that the best interests of 
the children will be served by them remaining with her and 
going to Chicago with her. As such, we find no abuse of discre- 
tion in the district court’s granting of custody to Kathleen. This 
assigned error is without merit. 


4. VISITATION 

John asserts that the district court erred in restricting his vis- 
itation. We think it is important to note the court’s visitation 
order in connection with Kathleen’s testimony at trial. The court 
ordered that John receive “reasonable and liberal rights of visi- 
tation, including but not necessarily limited to” one weekend 
per month, 45 continuous days in the summer, and alternating 
holidays. (Emphasis supplied.) Kathleen testified that she was 
willing to accommodate more than this minimum amount set 
forth in the decree, and even testified that she would be willing 
to transport the children to Omaha once per month. Addition- 
ally, Kathleen testified that John could visit the children any 
time he wished in Chicago. We do not find the visitation sched- 
ule set forth in the decree, which delineates the minimum visi- 
tation that is to take place but allows for more visitation, to be 
an abuse of discretion. This assigned error is without merit. 


V. CONCLUSION 
We find no merit to John’s assigned errors. The district court 
did not abuse its discretion in allowing the children to be 


48 


8 NEBRASKA APPELLATE REPORTS 


removed from the jurisdiction, in awarding custody to Kathleen, 
or in awarding the visitation provided in the decree. As such, we 
affirm the decree. 


AFFIRMED. 
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Workers’ Compensation: Proof. Where claimed injuries are of such a character as 
to require skilled and professional persons to determine the cause and extent thereof, 
the question is one of science, and a workers’ compensation claimant must show by 
competent medical testimony a causal connection between the alleged injury, the 
employment, and the disability. 

Workers’ Compensation. Where a work-related injury is limited to a specific body 
member, a workers’ compensation claimant is limited to the scheduled compensation 
provided under Neb. Rev. Stat. § 48-121(3) (Reissue 1993), unless there are unusual 
or extraordinary consequences of that injury resulting in disability to the whole body. 
___. A workers’ compensation claimant may recover where an injury, arising out of 
and in the course of employment, combines with a preexisting condition to produce 
disability, notwithstanding that absent the preexisting condition, no disability would 
have resulted. 

Workers’ Compensation: Expert Witnesses. An expert witness’ good faith self- 
contradiction presents a question of fact to be resolved by the Workers’ 
Compensation Court. 

Workers’ Compensation. A workers’ compensation claimant may not, at one time, 
be compensated for more than total occupational disability, because he or she can, in 
fact, be no more than totally, occupationally disabled. 

___. Nothing in the Nebraska Workers’ Compensation Act prohibits an injured 
employee from receiving partial permanent and total permanent disability payments 
at the same time. 

Statutes: Appeal and Error. Statutory language is to be given its plain and ordinary 
meaning where possible, and when the words of the statute are plain, direct, and 
unambiguous, an appellate court should not indulge in interpretation. 

Statutes: Legislature: Intent: Presumptions: Appeal and Error. An appellate 
court will, if possible, give effect to every word, clause, and sentence of a statute, 
since the Legislature is presumed to have intended every provision to have a meaning. 
Statutes: Legislature: Intent. The components of a series or a collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
to determine the intent of the Legislature so that different provisions of the act are 
consistent, harmonious, and sensible. 
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10. Workers’ Compensation: Second Injury Fund: Liability: Time. If a preexisting 
permanent condition is to the body as a whole, or if a preexisting scheduled member 
injury presents an unusual or extraordinary condition, the Second Injury Fund is 
liable only if that permanent preexisting condition would have resulted in a 
25-percent or more loss of earning capacity; however, if a preexisting permanent con- 
dition is to a scheduled member, the Second Injury Fund is liable only if that perma- 
nent preexisting condition would result in compensation payable for a period of 90 
weeks or more for disability for permanent injury as computed under Neb. Rev. Stat. 
§ 48-121(3) (Reissue 1993). 
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IRWIN, Chief Judge, and Sievers and INBopy, Judges. 


INBODY, Judge. 

This is an appeal of a workers’ compensation case in which 
the decision by the trial judge was affirmed in part and 
remanded in part by the Workers’ Compensation Court review 
panel. For the reasons set forth herein, we affirm the order of 
the review panel and remand for further proceedings consistent 
with this opinion. 


I. STATEMENT OF FACTS 

Heuang Siliphet is a Laotian immigrant, born October 15, 
1952. She does not speak English and cannot read or write in 
either English or Laotian. She began working for IBP, inc., in 
Lexington, Nebraska, in July 1991. On February 17, 1993, 
while washing and trimming beef tails during the scope and 
course of employment with IBP, Siliphet developed pain in her 
upper right back and right shoulder. She was examined by the 
company nurse on February 20 and was transferred to light duty, 
consisting of labeling boxes. Siliphet was subsequently treated 
by her family physician, Dr. Mark Jones, and she returned to her 
job of washing and trimming beef tails on April 26. 
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On July 7, 1993, Siliphet, still working with beef tails, 
twisted her left knee when turning to wash a knife in a sink. She 
was again seen by Dr. Jones, who suspected a subluxed 
kneecap. He put Siliphet on medication and told her to avoid 
climbing stairs, squatting, and similar activities. Siliphet was 
assigned to a different job at IBP, which still involved standing 
and stooping forward. 

On August 10, 1993, Siliphet slipped on a bloody floor while 
leaving work for the day. She was taken to the hospital emer- 
gency room, complaining of right knee and lower back pain. 
She was sent home with icepacks and advised to see Dr. Jones. 
She returned to work at IBP in a restricted capacity. During that 
time, she continued to experience pain and was seen by an 
orthopedic surgeon, Dr. Rajesh Kumar, who ultimately referred 
her to an orthopedic surgeon, Dr. Chris Wilkinson. 

On October 20, 1993, Dr. Wilkinson performed a left knee 
arthroscopy. Siliphet continued to be treated by Dr. Wilkinson, 
who, on June 6, 1994, diagnosed her with myofascitis and bilat- 
eral anterior cruciate ligament tears. He further recommended 
that she had reached maximum medical improvement, and he 
assigned a 16-percent impairment of the lower left extremity, a 
21-percent impairment of the lower right extremity, and a 5- 
percent impairment of the whole person for loss of motion in 
her back. Siliphet began a work conditioning program at 
Company Care but stopped, because in the opinion of Company 
Care, the instability in her knees made it unsafe for her to con- 
tinue. Siliphet has since been seen by Dr. Gordon Bainbridge, 
an orthopedic surgeon, as well as Dr. Jones. 

Siliphet was also interviewed by two vocational rehabilita- 
tion consultants, Dean Venter and Alfred Marchisio, both of 
whom opined that she was unemployable as of the dates of 
those interviews. Another vocational rehabilitation consultant, 
Patricia Conway, also reviewed Siliphet’s medical records. 
Although Conway did not expressly opine that Siliphet was 
totally disabled, she concluded that Siliphet could perform only 
sedentary work functions but that Siliphet lacks transferable 
skills to obtain such a position. 
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II. FINDINGS AND HOLDINGS 
OF COURTS BELOW 

The trial court found that Siliphet had suffered a back injury 
on February 17, 1993, while in the scope and course of employ- 
ment with IBP, from constant repetitive motion but that she had 
no temporary or permanent disability as a result of that injury. 
The trial court further found that Siliphet had suffered an injury 
to her left knee on July 17, again while in the scope and course 
of employment with IBP. And the trial court found that Siliphet 
had injured her back and right knee on August 10, once again 
while in the scope and course of employment with IBP. The trial 
court further found that the injuries of August 10, combined 
with her preexisting injuries, resulted in permanent total dis- 
ability. Finally, the trial court found that Siliphet had a 25-per- 
cent preexisting “loss of earning power because of the func- 
tional disability to her left lower extremity and her inability to 
read, write, or speak the English language.” 

The trial court awarded Siliphet temporary total disability 
benefits in the amount of $265 per week from October 20, 1993, 
to June 6, 1994; she was awarded $40.47 per week from June 7, 
1994, for 34.4 weeks, for a 16-percent loss of the use of her left 
lower extremity; she was awarded $224.53 per week in perma- 
nent total disability benefits beginning June 7, 1994; and IBP 
was ordered to pay Siliphet’s future medical expenses. Finally, 
the trial court held, as a matter of law, that the Second Injury 
Fund was not liable for any of those benefits. 

Upon further review, the Workers’ Compensation Court 
review panel affirmed the trial court’s finding in its holding that 
Siliphet had injured her back on August 10, 1993, and that the 
August 10 injury aggravated a preexisting condition. The 
review panel further affirmed the trial court’s finding that 
Siliphet is entitled to permanent total disability benefits. 
However, the review panel remanded those portions of the judg- 
ment relating to the liability of the Second Injury Fund, and 
remanded for a determination of the amount of temporary total 
disability benefits to which Siliphet is entitled and for a finding 
with respect to the credit to which IBP is entitled for indemnity 
benefits already paid. 
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Ill. ASSIGNMENTS OF ERROR 

IBP makes four assignments of error: (1) The Workers’ Com- 
pensation Court erred in awarding permanent total disability 
benefits to Siliphet; (2) the Workers’ Compensation Court erred 
in awarding Siliphet temporary total disability benefits at the 
rate of $265 per week from October 20, 1993, to June 6, 1994; 
(3) the Workers’ Compensation Court erred in awarding Siliphet 
concurrent payments of permanent partial disability and perma- 
nent total disability; and (4) the Workers’ Compensation Court 
erred in holding that the Second Injury Fund was not liable for 
any portion of the award to Siliphet. 

The Second Injury Fund assigns as error the order by the 
review panel remanding to the trial court the issue of Second 
Injury Fund liability. 


IV. STANDARD OF REVIEW 

A judgment, order, or award of the Workers’ Compensation 
Court may be modified, reversed, or set aside only upon 
grounds that (1) the compensation court acted without or in 
excess of its powers; (2) the judgment, order, or award was pro- 
cured by fraud; (3) there is not sufficient competent evidence in 
the record to warrant the making of the order, judgment, or 
award; or (4) the findings of fact by the compensation court do 
not support the order or award. Snipes v. Sperry Vickers, 251 
Neb. 415, 557 N.W.2d 662 (1997); Neb. Rev. Stat. § 48-185 
(Reissue 1993). 

In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the sin- 
gle judge who conducted the original hearing. Winn v. Geo. A. 
Hormel & Co., 252 Neb. 29, 560 N.W.2d 143 (1997). 

Upon appellate review, the findings of fact made by the trial 
judge have the effect of a jury verdict and will not be disturbed 
unless clearly wrong. Larson v. Hometown Communications, 
Inc., 248 Neb. 942, 540 N.W.2d 339 (1995). However, an appel- 
late court is obligated to make its own determinations as to 
questions of law. Winn v. Geo. A. Hormel & Co., supra. 
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V. ANALYSIS 


1. PERMANENT TOTAL DISABILITY 

[1] As a workers’ compensation claimant, Siliphet has the 
burden of establishing a causal relationship between her back 
injury and her employment. “‘ “Where the claimed injuries are 
of such a character as to require skilled and professional per- 
sons to determine the cause and extent thereof, the question is 
one of science. . . .” The employee must show by competent 
medical testimony a causal connection between the alleged 
injury, the employment, and the disability.’” Caradori v. 
Frontier Airlines, 213 Neb. 513, 516-17, 329 N.W.2d 865, 867 
(1983) (back injury). Accord Paulsen v. State, 249 Neb. 112, 
541 N.W.2d 636 (1996). 

[2] IBP argues that the trial court erred in finding that 
Siliphet was permanently and totally disabled, because accord- 
ing to IBP, the evidence establishes only that she suffered 
injuries to one or more specific body members. As IBP cor- 
rectly points out, where a work-related injury is limited to a 
specific body member, a workers’ compensation claimant is 
limited to the scheduled compensation provided under Neb. 
Rev. Stat. § 48-121(3) (Reissue 1993), unless there are unusual 
or extraordinary consequences of that injury resulting in dis- 
ability to the whole body. Kraft v. Paul Reed Constr. & Supply, 
239 Neb. 257, 475 N.W.2d 513 (1991). Therefore, if the evi- 
dence was insufficient to support a finding that the August 10, 
1993, fall resulted in injury to her body as a whole or that there 
were unusual or extraordinary consequences to the knee injury 
of that date, the trial court necessarily erred in finding that she 
was permanently and totally disabled. 

No one disputes that Siliphet suffered an injury to her right 
knee on August 10, 1993, nor did the trial court find unusual or 
extraordinary consequences to that knee injury. Accordingly, 
the only issue is whether the evidence supports a finding that 
Siliphet suffered a back injury on August 10. 

The trial court stated that its finding that the August 10 fall 
resulted in injuries to Siliphet’s back was based on the hospital 
records of Tri-County Area Hospital District, Dr. Jones’ records 
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of August 11; Dr. Kumar’s records of September 1, 15, and 29; 
and Dr. Wilkinson’s report of June 6, 1995. However, only the 
report by Dr. Wilkinson makes any finding as to a causal rela- 
tionship. In that report, Dr. Wilkinson opined that it was his 
“opinion within a reasonable degree of medical certainty that 
[Siliphet] sustained or at least aggravated a pre-existing back 
injury as a result of her work activities, and then the subsequent 
fall of August 10, 1993.” 

[3] IBP contends that this testimony lacks sufficient definite- 
ness to support an award. Specifically, IBP asserts that Dr. 
Wilkinson’s use of the word “or” makes this report ambiguous 
as to whether the August 10 incident caused the back injury or 
merely aggravated a preexisting condition. However, that pur- 
ported ambiguity would have no effect on the outcome on this 
issue, since Siliphet would be entitled to permanent total dis- 
ability benefits in either case. “[A] workers’ compensation 
claimant may recover where an injury, arising out of and in the 
course of employment, combines with a preexisting condition 
to produce disability, notwithstanding that absent the preexist- 
ing condition no disability would have resulted.” Spangler v. 
State, 233 Neb. 790, 795, 448 N.W.2d 145, 149 (1989), over- 
ruled on other grounds, Leitz v. Roberts Dairy, 237 Neb. 235, 
465 N.W.2d 601 (1991). 

[4] IBP also argues that Dr. Wilkinson stated in subsequent 
reports that he could not testify with “any amount of medical 
certainty” that the August 10, 1993, incident aggravated the 
prior injuries. However, on closer examination, it is clear that in 
those later reports, Dr. Wilkinson addressed only the narrow 
question of whether the knee injury of August 10 aggravated 
preexisting knee conditions. The back injury issue is not 
addressed. Moreover, to the extent that those later opinions 
could be construed to possibly contradict the June 6, 1995, 
report, an expert witness’ good faith self-contradiction presents 
a question of fact to be resolved by the Workers’ Compensation 
Court. See Hohnstein v. W.C. Frank, 237 Neb. 974, 468 N.W.2d 
597 (1991). We see no reason to second-guess the trial court on 
this issue. We accordingly reject this assignment of error. 
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2. AMOUNT OF DISABILITY BENEFITS AWARDED 


(a) Temporary Total Disability Benefits 

IBP asserts that the award of $265 per week in temporary 
total disability benefits from October 20, 1993, to June 6, 1994, 
was too high. IBP argues that those benefits should be limited 
to two-thirds of Siliphet’s average weekly wage (AWW) on the 
date of the injury causing the total disability. The review panel 
agreed with IBP and remanded for further findings on this issue. 

We agree with the review panel on this issue. Section 
48-121(1) provides that “[fjor total disability, the compensation 
[received] during such disability shall be sixty-six and two- 
thirds percent of the wages received at the time of injury, but 
such compensation shall not be more than the maximum weekly 
income benefit specified in section 48-121.01 ... .” (Emphasis 
supplied.) The maximum weekly benefit set out in Neb. Rev. 
Stat. § 48-121.01 (Reissue 1993) is $265. 

[5] The trial court judge had found that Siliphet’s AWW was 
$325.26 on July 7, 1993, and $336.81 on August 10, the dates 
of the respective injuries. He calculated two-thirds of each 
AWW and awarded her the sum of the two, reduced to the statu- 
tory maximum of $265. The net result is that Siliphet has been 
treated as though she suffered two episodes of temporary total 
disability, which is contrary to logic and the general principles 
underlying workers’ compensation benefits for total disability. 
See, generally, 5 Arthur Larson & Lex K. Larson, Larson’s 
Workers’ Compensation Law § 59.41(a) at 10-565 (1998) (“at a 
given moment in time, a person can be no more than totally dis- 
abled”). This matter appears to be one of first impression in 
Nebraska. However, the general issue was addressed by the 
Supreme Court of Kentucky in Mainey v. Newberg, 849 S.W.2d 
526 (1993). In that case, the court held that to award a benefit 
greater than the AWW on the date of injury 

would allow a claimant .. . to receive an award for more 
than 100% occupational disability. Such a result is con- 
trary to the long-standing principle that a claimant may 
not, at one time, be compensated for more than total occu- 
pational disability because he can, in fact, be no more than 
totally, occupationally disabled. 
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849 S.W.2d at 527. We find this reasoning persuasive and, 
accordingly, hold that the trial court erred in awarding Siliphet 
temporary total disability benefits in an amount greater than 
two-thirds of a claimant’s AWW at the time of the injury caus- 
ing the temporary disability. We accordingly affirm the review 
panel in its order remanding to the trial court for further find- 
ings and entry of an appropriate award. 


(b) Concurrent Award of Permanent Partial 
and Permanent Total Disability Benefits 

[6] IBP similarly complains that the trial court erred by inap- 
propriately awarding Siliphet “stacked” benefits for her left leg 
injury, awarding her 34.4 weeks of permanent partial disability 
benefits for her left leg in addition to the permanent total dis- 
ability benefits. Brief for appellant at 7. However, the issue here 
is not a double award of total disability benefits, but, rather, the 
concurrent award of permanent partial disability and permanent 
total disability benefits. The Nebraska Supreme Court has held 
that nothing in the Nebraska Workers’ Compensation Act pro- 
hibits an injured employee from receiving partial permanent 
and total permanent disability payments at the same time. 
Anderson v. Omaha Pub. Sch. Dist., 254 Neb. 1007, 581 
N.W.2d 424 (1998). Accordingly, we affirm the Workers’ 
Compensation Court’s order on this issue. 


3. SECOND INJURY FUND LIABILITY 
Both IBP and the Second Injury Fund appeal on the issue of 
Second Injury Fund liability. IBP appeals from the trial court’s 
holding that, as a matter of law, the Second Injury Fund is not 
liable for any benefits owed Siliphet. The Second Injury Fund 
appeals from that portion of the order by the review panel 
remanding that issue for further findings. 
Nebraska’s Second Injury Fund statute, Neb. Rev. Stat. 
§ 48-128 (Reissue 1993), provides: 
If an employee who has a preexisting permanent partial 
disability . . . which is or is likely to be a hindrance or 
obstacle to . . . obtaining employment or obtaining reem- 
ployment . .. and which was known to the employer prior 
to the occurrence of a subsequent compensable injury, 
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receives a subsequent compensable injury resulting in 
additional permanent partial or permanent total disability 
so that the degree or percentage of disability caused by the 
combined disabilities is substantially greater than that 
which would have resulted from the last injury, considered 
alone and of itself, and if the employee is entitled to 
receive compensation on the basis of the combined dis- 
abilities, the employer at the time of the last injury shall be 
liable only for the degree or percentage of disability which 
would have resulted from the last injury had there been no 
preexisting disability. For the additional disability, the 
employee shall be compensated out of . . . the Second 
Injury Fund.... 

At issue in this case is the threshold at which Second Injury 
Fund liability is triggered. The applicable statutory provision, 
§ 48-128(3), provides in pertinent part: 

[P]reexisting permanent partial disability shall mean any 
preexisting permanent condition . . . of such seriousness as 
to constitute a hindrance or obstacle to obtaining employ- 
ment or to obtaining reemployment if the employee should 
become unemployed. No condition shall be considered a 
preexisting permanent partial disability under this section 
unless it would support a rating of twenty-five percent loss 
of earning power or more or support a rating which would 
result in compensation payable for a period of ninety 
weeks or more for disability for permanent injury as com- 
puted under subsection (3) of section 48-121, 
(Emphasis supplied.) 

The trial court read the emphasized section conjunctively, 
holding that Second Injury Fund liability would be incurred 
only where a preexisting condition would be deemed to support 
both a 25-percent loss of earning power and also to support a 
compensation award for a period in excess of 90 weeks. Accord- 
ingly, the trial court held that Second Injury Fund liability was 
not incurred, despite the trial court’s finding that Siliphet had a 
25-percent loss of earning power due to preexisting conditions, 
because there was no showing that the preexisting conditions 
would also result in compensation payable for a period in 
excess of 90 weeks. The review panel remanded on this issue, 
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directing that the trial court make further findings with respect 
to any liability of the Second Injury Fund. 

[7-9] The issue is one of statutory construction. The general 
rules of statutory construction require that statutory language is 
to be given its plain and ordinary meaning where possible, and 
when the words of the statute are plain, direct, and unambigu- 
ous, an appellate court should not indulge in interpretation. See 
Memorial Hosp. of Dodge Cty. v. Porter, 251 Neb. 327, 557 
N.W.2d 21 (1996). An appellate court will, if possible, give 
effect to every word, clause, and sentence of a statute, since the 
Legislature is presumed to have intended every provision to 
have a meaning. See id. Finally, “[t]he components of a series 
or collection of statutes pertaining to a certain subject matter 
may be conjunctively considered and construed to determine 
the intent of the Legislature so that different provisions of the 
act are consistent, harmonious, and sensible.” SJD No. 2 y. 
County of Stanton, 252 Neb. 731, 735-36, 567 N.W.2d 115, 118 
(1997). 

[10] In light of the foregoing principles, we conclude that the 
Legislature intended two separate standards for Second Injury 
Fund liability, contingent upon the nature of the permanent pre- 
existing condition. If the preexisting permanent condition was 
to the body as a whole, or if a preexisting scheduled member 
injury falls under the “unusual or extraordinary condition” 
exception, Kraft v. Paul Reed Constr. & Supply, 239 Neb. 257, 
260, 475 N.W.2d 513, 516 (1991), the Second Injury Fund is 
liable only if that permanent preexisting condition would have 
resulted in a 25-percent or more loss of earning capacity. 
However, if the preexisting permanent condition was to a sched- 
uled member, the Second Injury Fund would be liable only if 
that permanent preexisting condition would result in compensa- 
tion payable for a period of 90 weeks or more for disability for 
permanent injury as computed under § 48-121(3). 

Because the trial court was laboring under a misapprehension 
of the applicable standards for imposing liability upon the 

-Second Injury Fund, we affirm the review panel’s order of 
remand which directed the trial court to make a determination 
as to Second Injury Fund liability pursuant to § 48-128(3). In 
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making such determination, the trial court shall take no addi- 
tional evidence, but shall instead review the record to determine 
both the extent of member disability, and whether such member 
disability rises to the level of an unusual or extraordinary con- 
dition exception. Kraft v. Paul Reed Constr. & Supply, supra. If 
the trial court finds that Siliphet had a preexisting member dis- 
ability that rises to the level of an unusual or extraordinary con- 
dition, then the extent of preexisting disability should be mea- 
sured in terms of lost earning capacity as provided under 
§ 48-128(1) or (2). Only in that situation does Siliphet’s lack of 
English language skills become relevant, as a factor in deter- 
mining her lost earning capacity. See Mata v. Western Valley 
Packing, 236 Neb. 584, 462 N.W.2d 869 (1990). 

However, if Siliphet’s preexisting condition is found to have 
been a scheduled injury which does not rise to the level of an 
unusual or extraordinary condition, then the measure of that 
preexisting disability is limited to the scheduled compensation 
provided for in § 48-121(3), and the presence or absence of 
industrial disability, including loss of earning capacity, employ- 
ability, and lack of language skills, is immaterial. See Jeffers v. 
Pappas Trucking, Inc., 198 Neb. 379, 253 N.W.2d 30 (1977). 


VI. CONCLUSION 
For the reasons set forth above, we affirm the order of the 
Workers’ Compensation Court review panel in its entirety, and 
remand the matter to the Workers’ Compensation Court review 
panel for further proceedings consistent with this opinion. 
AFFIRMED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


LINDA HAAKE, APPELLANT AND CROSS-APPELLEE, V. AMERICAN 
TOOL COMPANIES, INC., APPELLEE AND CROSS-APPELLANT. 
588 N.W. 2d 839 


Filed January 19, 1999. No. A-98-461. 


1. Workers’ Compensation. An employer who delays or refuses payment of workers’ 
compensation benefits risks the imposition of sanctions unless that employer can 
convince the Workers’ Compensation Court that a reasonable controversy existed 
regarding the employee’s claim. 
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2. ____. A reasonable controversy exists, for purposes of imposition of sanctions pur- 
suant to Neb. Rev. Stat. § 48-125 (Reissuc 1998), if there is either a question of law 
previously unanswered by the Nebraska Supreme Court, which question must be 
answered to determine a right or liability for disposition of a claim under the 
Nebraska Workers’ Compensation Act, or if the properly adduced evidence would 
support reasonable but opposite conclusions by the Workers’ Compensation Court, 
conclusions which would affect allowance or rejection of an employee’s claim, in 
whole or part. 

3. Statutes: Workers’ Compensation: Appeal and Error. Statutory construction pre- 
sents a question of law, and in undertaking such construction, a higher appellate court 
is obligated to make its own determinations, independent of those by the Workers’ 
Compensation Court. 

4. Statutes. In construing a statute, a court must look to the statute’s purpose and give 
to the statute a reasonable construction which best achieves that purpose, rather than 
a construction which would defeat it. 

5. Workers’ Compensation. The policy of liberal construction of the Nebraska 
Workers’ Compensation Act for the benefit of the claimant is the rule in Nebraska. 

6. ___. Neb. Rev. Stat. § 48-125 (Reissue 1998) is intended to place the burden and 
risk of delayed workers’ compensation payments solely on the employer. 

7. Workers’ Compensation: Penalties and Forfeitures: Time: Attorney Fees. An 
employer cannot avoid imposition of waiting-time penalties and attomey fees pur- 
suant to Neb. Rev. Stat. § 48-125 (Reissue 1998) merely because that employer sus- 
pects or believes a claim is unfounded. 

8. Workers’ Compensation: Intent: Liability. To construe Neb. Rev. Stat. § 48-125 
(Reissue 1998) as providing that an employer is liable for sanctions only if the injured 
employee has provided that employer with evidence sufficient to prevail at trial 
would improperly shift the burden of seeing that a claim is fully investigated, and of 
obiaining proper documentation, from the employer and its insurer and onto the 
injured employee, and would eliminate incentive for employers to promptly settle 
claims. Such a result is contrary to the intent of the Nebraska Workers’ Compen- 
sation Act. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with direction. 


Tony J. Brock, of Harris Law Offices, for appellant. 


Walter E. Zink II, of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellee. 


HANNON and INBopy, Judges, and BLueE, District Judge, 
Retired. 


INBODY, Judge. 
In this workers’ compensation case, the single judge awarded 
Linda Haake waiting-time penalties and attorney fees pursuant 
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to Neb. Rev. Stat. § 48-125 (Reissue 1998), but the Workers’ 
Compensation Court review panel reversed that award. Finding 
that the award of waiting-time penalties and attorney fees was 
appropriate, we reverse that portion of the order by the review 
panel. 


STATEMENT OF FACTS 

On Tuesday, October 29, 1996, Haake was working for 
American Tool Companies, Inc. (American Tool), a manufac- 
turer of Vise-Grips. On that date, Haake’s supervisor told her to 
use a large hammer to pound Vise-Grips so that they would fit 
on a grinding machine. After several hours, Haake began to feel 
discomfort in her right forearm. She reported this pain to the 
“first-aid lady” and was given a “band” to wear on her arm. 
Haake returned to work on Wednesday and again used the large 
hammer. She reports the pain worsened, and she began feeling 
the pain in her back. She worked the following Thursday and 
Friday, still in pain. 

Haake was not scheduled to work over the weekend and did 
not do so. She reports that on Sunday, she worked briefly in her 
flower garden, although her back was still hurting. According to 
Haake, that task was not arduous, and she did not experience 
any worsening of her pain at that time. However, later that day, 
her husband found her in severe pain and called an ambulance. 
She was taken to Beatrice Community Hospital & Health 
Center’s emergency room and examined by Dr. Walter Gardner, 
who diagnosed “[rJight sacral ileitis.’ In his note, Dr. Gardner 
reported that Haake had suffered back discomfort while 
“pulling some weeds” and also noted that Haake “reports hav- 
ing a history of back discomfort.” Dr. Gardner’s report made no 
specific mention of Haake’s back pain at work. 

Haake did not report for work the following Monday, 
November 4, 1996. On that date, she sought treatment from her 
family physician, Dr. Duane Koenig. On November 6, Dr. 
Koenig filled out a “Work Related Injury Data” form provided 
by American Tool, listing the date of injury as October 30, 
describing the injury as “Back Pain - Sprain - Spasm [sic],” and 
advising that Haake would not be able to work until her symp- 
toms resolved. Dr. Koenig filled out another of these forms on 
November 8, stating that he had “[fJollowed up with orthopedic 
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consult & then anesthesiologist for regional blocks — treatment 
of pain.” Also on November 8, Haake was examined by Dr. 
Mark Zeiler of the Beatrice Community Hospital & Health 
Center, who diagnosed sacral ileitis secondary to an acute 
sprain. 

Dr. Koenig filled out additional “Work Related Injury Data” 
forms on November 18, 22, and 26, 1996, and December 6. The 
record does not show whether these forms, collectively intro- 
duced at trial as exhibit 4, were received by American Tool prior 
to trial. 

On December 12, 1996, Independent Claims Management 
Services (ICMS), the third-party administrator for American 
Tool’s self-insured workers’ compensation program, advised 
Haake by letter that her workers’ compensation claim was 
denied because her “injury was exacerbated by an off the job 
incident.’ On December 17, Jerry Motz, claims manager for 
ICMS, sent Haake another letter, advising her that he had dis- 
cussed her claim with Dr. Zeiler and that ICMS still believed 
that the claim was noncompensable. On December 31, 
American Tool advised Dr. Koenig by letter that its insurer had 
denied Haake’s workers’ compensation claim and that “{hJer 
loss of work time is being handled through the weekly disabil- 
ity insurance.” 

The record also includes exhibit 9, a two-page form on 
American Tool letterhead, captioned “Statement for Disability 
Income Claim.” This form has sections to be completed by the 
claimant, by the claimant’s attending physician, and by 
American Tool. Haake testified that she submitted that form to 
American Tool after she and her husband had completed her 
section and after Dr. Koenig had filled in the attending physi- 
cian section. Although Haake did not testify as to the date on 
which she returned the form to American Tool, American Tool’s 
section is signed with a date of January 10, 1997, and a stamp 
appears on the top with the notation “RECD JAN 10 1997.” On 
that form, Dr. Koenig described Haake’s condition as a back 
injury, specifically as “Back Pain, Sprain, Spasm.” In her por- 
tion, Haake indicated, by the appropriate checkmarks, that her 
injury was work related and that she intended to file a claim for 
workers’ compensation benefits. 
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On March 21, 1997, Haake filed suit in the Workers’ Com- 
pensation Court, alleging a work-related injury and seeking an 
award of waiting-time penalties and attorney fees. American 
Tool denied that Haake had suffered a compensable injury. A 
trial was had on August 28. 


FINDINGS AND HOLDINGS 
OF COURTS BELOW 

The Workers’ Compensation Court single judge found that 
Haake had suffered an acute lumbar strain during the scope and 
course of her employment, and awarded her temporary total dis- 
ability benefits of $261.32 per week for 6’; weeks, beginning 
November 2, 1996, and ending on December 15, 1996. The sin- 
gle judge further found that no reasonable controversy existed 
as to Haake’s entitlement to workers’ compensation benefits 
and that American Tool had wrongfully refused to pay indem- 
nity benefits and medical expenses. The single judge accord- 
ingly awarded Haake waiting-time penalties in the amount of 
$130.61 per week for 6’ weeks and further awarded her attor- 
ney fees in the amount of $1,920, plus interest. That attorney 
fees award was later amended, in an order nunc pro tunc, to 
$1,820. 

American Tool sought further review on the issue of attorney 
fees and waiting-time penalties. The review panel reversed the 
award of waiting-time penalties and attorney fees, but otherwise 
affirmed. 


ASSIGNMENTS OF ERROR 

Haake’s assignment of error, restated and summarized, is that 
the Workers’ Compensation Court review panel erred in con- 
cluding that a reasonable controversy existed as to her entitle- 
ment to benefits and in accordingly reversing the single judge’s 
award of waiting-time penalty, interest, and attorney fees. 

In its cross-appeal, American Tool asserts that the single 
judge erred in awarding waiting-time penalties, interest, and 
attorney fees and in failing to provide the parties with a rea- 
soned decision. American Tool further asserts that the award by 
the single judge was contrary to law and not supported by the 
facts. 
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STANDARD OF REVIEW 

A judgment, order, or award of the Workers’ Compensation 
Court may be modified, reversed, or set aside only upon the 
grounds that (1) the compensation court acted without or in 
excess of its powers; (2) the judgment, order, or award was pro- 
cured by fraud; (3) there is not sufficient competent evidence in 
the record to warrant the making of the order, judgment, or 
award; or (4) the findings of fact by the compensation court do 
not support the order or award. Snipes v. Sperry Vickers, 251 
Neb. 415, 557 N.W.2d 662 (1997); Neb. Rev. Stat. § 48-185 
(Reissue 1998). 

In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the sin- 
gle judge who conducted the original hearing. Winn v. Geo. A. 
Hormel & Co., 252 Neb. 29, 560 N.W.2d 143 (1997). 

Upon appellate review, the findings of fact made by the sin- 
gle judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Larson 
y. Hometown Communications, Inc.,248 Neb. 942, 540 N.W.2d 
339 (1995). However, an appellate court is obligated in work- 
ers’ compensation cases to make its own determinations as to 
questions of law. Winn v. Geo. A. Hormel & Co., supra. 


ANALYSIS 
Haake’s Appeal. 

In her appeal, Haake argues that the review panel erred in 
reversing that portion of the single judge’s award which granted 
her waiting-time penalties and attorney fees. At issue is 
§ 48-125, which provides in relevant part: 

Whenever the employer refuses payment of compensation 
or medical payments subject to section 48-120, or when 
the employer neglects to pay compensation for thirty days 
after injury or neglects to pay medical payments subject to 
such section after thirty days’ notice has been given of the 
obligation for medical payments, and proceedings are held 
before the Nebraska Workers’ Compensation Court, a rea- 
sonable attorney’s fee shall be allowed the employee by 
the compensation court in all cases when the employee 
receives an award. 
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[1,2] The Nebraska Supreme Court has construed § 48-125 to 
mean that an employer who delays or refuses payment of com- 
pensation benefits risks the imposition of sanctions unless that 
employer can convince the Workers’ Compensation Court that a 
reasonable controversy existed regarding the employee’s claim. 
See, Roth v. Sarpy Cty. Highway Dept., 253 Neb. 703, 572 
N.W.2d 786 (1998); Mendoza v. Omaha Meat Processors, 225 
Neb. 771, 408 N.W.2d 280 (1987). A reasonable controversy 
exists, in this context, if there is either a question of law previ- 
ously unanswered by the Supreme Court, which question must 
be answered to determine a right or liability for disposition of a 
claim under the Nebraska Workers’ Compensation Act, or if the 
properly adduced evidence would support reasonable but oppo- 
site conclusions by the Workers’ Compensation Court, conclu- 
sions which would affect allowance or rejection of an 
employee’s claim, in whole or part. See Mendoza v. Omaha 
Meat Processors, supra. “[T}he only legitimate excuse for delay 
in the payment of compensation benefits is the existence of a 
genuine dispute from a medical or legal standpoint that any lia- 
bility exists.” Roth v. Sarpy Cty. Highway Dept., 253 Neb. at 
708, 572 N.W.2d at 789. 

There is no issue as to whether the evidence properly 
adduced at trial led to the conclusion that Haake was entitled to 
workers’ compensation benefits. In his award, the single judge 
found that “[a]fter seeing the plaintiff in court and a review of 
the records, I cannot believe that any judge on this court would 
find for the defendant.” The review panel agreed, explaining: 

There are 32 exhibits. The Court has examined those 32 
exhibits in vain for any opinion that amounts to more than 
speculation that the plaintiff’s back injury was the product 
of an accident other than the one found by [the single 
judge] to have occurred on October 30, 1996. 

However, the single judge and the review panel came to 
opposite conclusions regarding imposition of sanctions. The 
single judge held that the evidence was such that American Tool 
should have realized that no reasonable controversy existed and 
should therefore have paid benefits prior to trial. The review 
panel disagreed, holding that before sanctions could be imposed 
pursuant to § 48-125, the claimant “has an obligation to prove 
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that there was provided to the employer or its insurer, directly 
or through its attorney, medical opinion establishing a causal 
connection between the accident and the injury and the disabil- 
ity in cases in which the injury is not objective.” The review 
panel held that the “only materials which [the single judge] 
could have inferred were received by the defendant prior to the 
time of hearing were pages 3 through 6 of exhibit 4 and exhibit 
9.” The review panel held that those exhibits were not sufficient 
to establish causation and concluded that 
because the plaintiff has failed to prove that she commu- 
nicated to the defendant prior to the time of trial expert 
opinion with respect to the cause of her injury and tempo- 
rary disability, [the single judge] was clearly wrong in 
awarding additional compensation for waiting time, an 
attorney’s fee, and interest... . 

The issue before us is whether an employer may claim that a 
reasonable controversy exists, excusing prompt payment of 
workers’ compensation benefits, on the ground that it has not 
been presented with documentation that definitively establishes 
the injured employee’s right to compensation. Resolution of 
this issue involves further construction of the reasonable con- 
troversy rule as set out in Mendoza v. Omaha Meat Processors, 
supra. 

[3,4] Statutory construction presents a question of law, 
County of Seward v. Andelt, 251 Neb. 713, 559 N.W.2d 465 
(1997), and in undertaking such construction, a higher appellate 
court is obligated to make its own determinations, independent 
of those by the Workers’ Compensation Court, Winn v. Geo. A. 
Hormel & Co., 252 Neb. 29, 560 N.W.2d 143 (1997). In con- 
struing a Statute, a court must look to the statute’s purpose and 
give to the statute a reasonable construction which best achieves 
that purpose, rather than a construction which would defeat it. 
Village of Winside v. Jackson, 250 Neb. 851, 553 N.W.2d 476 
(1996). 

[5,6] It has long been established that the “policy of liberal 
construction of the [Nebraska Workers’] Compensation Act for 
the benefit of the claimant is . . . the rule in Nebraska.” Osteen 
v. A. C. and S., Inc., 209 Neb. 282, 290, 307 N.W.2d 514, 519 
(1981). Section 48-125 is intended to place the burden and risk 
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of delayed payments solely on the employer. See Gaston v. 
Appleton Elec. Co., 253 Neb. 897, 902, 573 N.W.2d 131, 135 
(1998) (“purpose of the 30-day waiting-time penalty and the 
provision for attorney fees in § 48-125 is to encourage prompt 
payment by making delay costly if the award has been finally 
established”). 
This provision for penalty was placed in the statute evi- 
dently with the object, not only to induce prompt pay- 
ments after the award has been finally established, but, in 
case the award is contested, to compel prompt action on 
the part of the defendant in making his defense, and to 
defeat frivolous delays and chronic procrastinations often 
occurring in the course of legal proceedings; and, when 
any of these conditions are found to exist, the penalty 
should be promptly imposed. 
McCrary v. Wolff, 109 Neb. 796, 803, 192 N.W. 237, 240 
(1923). 

[7] It is also well established that an employer cannot avoid 
sanctions under § 48-125 merely because it suspects or believes 
a claim is unfounded. “If denial predicated on conjecture and 
speculation, or mere possibility asserted by an employer, cre- 
ates a reasonable controversy within the meaning this court has 
ascribed to § 48-125, an employer’s denial of a claim by an 
employee would necessarily and automatically include a rea- 
sonable controversy.” Mendoza v. Omaha Meat Processors, 225 
Neb. 771, 787, 408 N.W.2d 280, 290 (1987) (reversing review 
panel’s reversal of single-judge award of waiting-time penalty 
and attorney fees). 

The issue therefore narrows to whether, on the information 
provided it, American Tool had an actual basis for opposing 
Haake’s claim. Obviously, ICMS had some medical informa- 
tion, as demonstrated by its referral to Dr. Zeiler in the 
December 17, 1996, letter to Haake. More importantly, it is 
uncontroverted that American Tool received exhibit 9—the 
application for disability benefits completed by Haake and her 
family physician—on or about January 10, 1997, well before 
trial. On that exhibit, Haake has checked the boxes indicating 
both that her injury was the result of her occupation and that she 
will file a claim for benefits. On that same form, Haake’s fam- 
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ily physician described her condition as “Back Pain, Sprain, 
Spasm.” Haake argues that this document is sufficient to put 
American Tool on notice that she has a potentially valid claim. 

[8] American Tool argues that exhibit 9 does not definitively 
establish causation and that lacking such evidence, a reasonable 
controversy existed as to the validity of Haake’s claim, thus pro- 
viding it an actual basis for delaying payment. We disagree. To 
construe § 48-125 as providing that an employer is liable for 
sanctions only if the injured employee has provided that 
employer with evidence sufficient to prevail at trial would 
improperly shift the burden of seeing that a claim is fully inves- 
tigated, and of obtaining proper documentation, from the 
employer and its insurer and onto the injured employee. There 
would be no incentive for employers to promptly settle claims. 
Such a result is contrary to the intent of the statute. 

We accordingly hold that no reasonable controversy existed 
regarding Haake’s claim, that American Tool had no actual basis 
for refusing to pay workers’ compensation benefits to Haake, 
and that the imposition of sanctions pursuant to § 48-125 was 
appropriate. We therefore reverse the decision of the review 
panel and remand the matter to the review panel with the direc- 
tion that the award of waiting-time penalties and attorney fees 
be reinstated as set out in the award by the single judge. 


American Tool’s Cross-Appeal. 

In its cross-appeal, American Tool asserts that the single 
judge erred, in fact and in law, when he awarded waiting-time 
penalties and attorney fees. For the reasons set forth above, it is 
clear that we find no error of fact or law by the single judge with 
regard to this issue. Accordingly, we hold that American Tool’s 
cross-appeal is without merit. 


ATTORNEY FEES 

Also before the court is a motion for attorney fees in the 
amount of $595, consisting of 7 hours of legal services, at a rate 
of $85 per hour, incurred in connection with the instant appeal. 
The motion is accompanied by an affidavit, pursuant to Neb. Ct. 
R. of Prac. 9F (rev. 1996). 

The attorney fees provision of the Nebraska Workers’ 
Compensation Act, § 48-125, provides, in pertinent part: 
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{I]f the employee files an application for a review before 
the compensation court from an award of a judge of the 
compensation court when the amount of compensation 
due is disputed and obtains an increase in the amount of 
such award, the compensation court may allow the 
employee a reasonable attorney’s fee to be taxed as costs 
against the employer for such review, and the Court of 
Appeals or Supreme Court may in like manner allow the 
employee a reasonable sum as attorney’s fees for the pro- 
ceedings in the Court of Appeals or Supreme Court. 
Because the result obtained by Haake will result in an 
increase in the amount of compensation due, we hold that she is 
entitled to attorney fees for the costs incurred in this appeal, 
pursuant to § 48-125. Having considered the affidavit, and the 
materiality and significance of the appeal, we award Haake 
$595 for attorney fees. 


CONCLUSION 
For the reasons set forth above, we reverse the decision of the 
review panel and remand the matter to the review panel with the 
direction that the award of waiting-time penalties and attorney 
fees be reinstated as set out in the award by the single judge. 
REVERSED AND REMANDED WITH DIRECTION. 


ROBERT N. Moore, APPELLEE, V. NEBRASKA DEPARTMENT OF 
CORRECTIONAL SERVICES APPEALS BOARD, APPELLANT. 
589 N.W. 2d 861 


Filed January 26, 1999. No. A-98-254. 


1. Due Process: Rules of Evidence: Statutes: Administrative Law. Neither due pro- 
cess, a Statute, nor administrative regulation requires that the rules of evidence be 
used in a disciplinary proceeding. 

2. Appeal and Error: Words and Phrases. Plain error exists where there is an error, 
plainly evident from the record but not complained of at trial, which prejudicially 
affects a substantial right of a litigant and is of such a nature that to leave it uncor- 
rected would cause a miscarriage of justice or result in damage to the integrity, rep- 
utation, and fairness of the judicial process. 

3. Administrative Law: Appeal and Error. Abscnt proper application of the plain error 
doctrine, a district court conducting a revicw under Neb. Rev. Stat. § 84-917(5)(a) 
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(Reissue 1994) cannot base a reversal of the agency decision under review on grounds 
not raised in the petition for review filed pursuant to § 84-917. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Reversed and remanded with directions. 


Don Stenberg, Attorney General, and Melanie J. Whittamore- 
Mantzios for appellant. 


Robert N. Moore, pro se. 
SIEVERS, Mugs, and InBopy, Judges. 


Mugs, Judge. 
I. INTRODUCTION 


The Nebraska Department of Correctional Services (DCS) 
appeals the decision of the Douglas County District Court 
reversing a ruling by the DCS Appeals Board (Appeals Board) 
finding that Robert N. Moore violated 68 Neb. Admin. Code, 
ch. 5, § 5(1)(H) (1994), which prohibits abuse of drugs or intox- 
icants. For the reasons set forth below, we reverse the order of 
the district court and remand the matter with directions. 


II. BACKGROUND 

On June 9, 1997, Moore, an inmate at the Omaha Correc- 
tional Center, voluntarily submitted to a urine test. Sgt. Jeff 
Parker of the Omaha Correctional Center received the results of 
the drug screen test on June 13. The test showed positive results 
for cannabinoid. Because of the positive drug test results, 
Parker suspected that Moore had used some form of cannabi- 
noids during the 30 days prior to the urine test. 

Parker issued a misconduct report charging Moore with vio- 
lating § 5(1)(H), which prohibits the abuse of drugs or intoxi- 
cants. A preliminary hearing was held on June 14, 1997, before 
a Sgt. D. Berglund, the investigating officer. At the hearing, 
Moore was given copies of a statement of testing, the testing 
results, a statement by the laboratory technician, and the chain 
of possession of evidence. A hearing before the Omaha Correc- 
tional Center Institutional Disciplinary Committee (Committee) 
was scheduled for June 26. Moore requested that the Nebraska 
rules of evidence be applied during the hearing and requested 
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that Cpl. Sam Walton and Sgt. Michael Simpson appear as 
witnesses. 

After several continuances, the disciplinary hearing was held 
on July 8, 1997. Simpson and Walton did not appear at the hear- 
ing; however, reports from them were presented to the 
Committee. The Committee also received the misconduct report 
by Parker, the report by the laboratory technician, the chain of 
possession tag, and the test results. Parker, the reporting officer, 
appeared at the hearing but did not testify. 

Walton’s statement alleged that he had collected the urine 
sample from Moore and had followed all standard procedures in 
obtaining the sample. Simpson’s statement alleged that after 
Walton collected the urine sample, Simpson tested the level of 
the specific gravity of the sample. After Simpson determined 
that the specific gravity met or exceeded the recommended 
requirements, Walton sealed the urine sample and placed it into 
evidence. 

Moore testified on his own behalf. He stated that he was 
innocent and claimed that the sample was contaminated 
because neither he nor Simpson wore gloves during the proce- 
dure. Moore also claimed that Simpson was not properly trained 
to perform the specific gravity test. 

Moore complained that the Committee’s acceptance of the 
incident reports in lieu of live testimony violated his right to 
have the witnesses sworn and cross-examined. Moore asked 
that the Committee continue the hearing until the witnesses 
could be present or, alternatively, dismiss the report. The Com- 
mittee denied both requests. The Committee found that Moore 
had violated § 5(1)(H) and imposed a 3-month loss of good time 
credit and a 30-day room restriction. 

The Committee’s decision is reflected on a form entitled 
“Disciplinary Committee Action Sheet.” The form contains the 
following entries regarding witnesses: 

Witnesses requested: ... Who was requested: SGT. SIMPSON, 
CPL.WALTON 
DORAWEHILER;-F-#3700+ Who came:___. 
Who didn’t come: SIMPSON, 
WALTON 
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Why didn’t they come (If denied by 
committee, reasons must be specific): 
WROTE LR.’s. 

There is no explanation in our record of when, or by whom, 
the name “Dorzweiler” was typed on the form or when, why, or 
by whom his name was crossed off. 

Moore appealed the Committee’s decision to the Appeals 
Board alleging, inter alia, that he was denied due process 
because he was denied the right to call “Borzweiler” (the 
inmate’s name appears as Borzweiler in some documents and 
Dorzweiler in others; in order to avoid confusion, we will refer 
to the inmate as Dorzweiler) and because the Committee pro- 
vided no explanation for such denial. Moore further alleged that 
he was denied due process because Simpson and Walton were 
allowed to present written reports rather than appear personally 
with no explanation given. Moore also complained that there 
was insufficient evidence to convict him, that the rules of evi- 
dence were not applied, and that Simpson was not properly 
trained to conduct the specific gravity test. The Appeals Board 
affirmed the decision of the Committee, and Moore appealed to 
the district court. 

In his appeal to the district court, Moore alleged that his right 
to due process was violated because the Committee disregarded 
his request for the testimony of an inmate witness without giv- 
ing any explanation. Moore also alleged that he was denied due 
process because the Committee denied his request that the for- 
mal rules of evidence be applied to the hearing. 

The district court found that the Committee violated depart- 
mental policy when it failed to state in writing why Walton and 
Simpson were permitted to testify by incident report rather than 
appearing in person. The district court determined that this was 
a substantial violation of Moore’s rights and was prejudicial to 
him. The district court also found that the Committee erred in 
not applying the rules of evidence to the hearing. The district 
court held that this was also a substantial violation and was 
prejudicial to Moore. The district court ordered that the deter- 
mination of misconduct be expunged from Moore’s record and 
taxed the costs of the action to DCS. DCS timely appealed. 
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Ill. ASSIGNMENT OF ERROR 
DCS alleges, restated, that the district court erred in revers- 
ing the decision of the Committee. 


IV. STANDARD OF REVIEW 

An aggrieved party may obtain review of any judgment or 
final order entered by a district court under the Administrative 
Procedure Act; the final order rendered by a district court may 
be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Gramercy Hill Enters. v. State, 
255 Neb. 717, 587 N.W.2d 378 (1998). 

When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Gramercy Hill Enters. v. State, 
supra. 

Determination of whether procedures afforded an individual 
comport with constitutional requirements for procedural due 
process presents a question of law, regarding which an appellate 
court is obligated to reach its own conclusions independent of 
those reached by the trial court. Billups v. Nebraska Dept. of 
Corr. Servs. Appeals Bd., 238 Neb. 39, 469 N.W.2d 120 (1991). 


V. DISCUSSION 


1. DUE PROCESS 
It is well settled that “‘“[p]rison disciplinary proceedings are 
not part of a criminal prosecution, and the full panoply of rights 
due a defendant in such proceedings does not apply.”’” Dailey 
v. Nebraska Dept. of Corr. Servs., 6 Neb. App. 919, 924, 578 
N.W.2d 869, 873 (1998). It is also well settled that if there is a 
constitutionally protected liberty interest at stake, then at a min- 
imum, the disciplinary proceedings must comply with constitu- 
tionally adequate due process standards. Jd. In Nebraska, the 
reduction of sentence for good behavior is a statutory right 
which may not be taken away without following minimum due 
process procedures. Lynch v. Nebraska Dept. of Corr. Servs., 

245 Neb. 603, 514 N.W.2d 310 (1994). 
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Pursuant to Neb. Rev. Stat. § 84-917(2)(b)(vi) (Reissue 
1994), Moore filed a petition for review setting forth two rea- 
sons why he believed the Appeals Board’s decision should be 
reversed: (1) His right to due process was violated because “the 
Disciplinary Committee disregarded a request for the testimony 
of an inmate witness; and that it gave no reason whatsoever for 
that refusal”; and (2) his right to due process was violated 
because the Committee failed to employ the rules of evidence at 
the hearing. 


2. APPLICABILITY OF RULES OF EVIDENCE 

[1] The district court determined that the failure to use the 
Nebraska rules of evidence at the hearing violated Moore’s 
right to due process and was prejudicial to Moore. The court’s 
determination was made prior to our decision in Dailey v. 
Nebraska Dept. of Corr. Servs., supra. There, this court deter- 
mined that neither due process, a statute, nor administrative reg- 
ulation requires that the rules of evidence be used in a disci- 
plinary proceeding. The Committee’s failure to employ the 
rules of evidence did not violate Moore’s right to due process, 
and the district court erred in reversing the Appeals Board’s 
decision on this ground. 


3. RIGHT TO CALL WITNESSES 


(a) Dorzweiler 
Neb. Rev. Stat. § 83-4,122 (Reissue 1994) provides in part: 
The person or persons determining the disposition of the 
charge may also summon to testify any witnesses or other 
persons with relevant knowledge of the incident. The 
inmate charged shall be permitted to question any person 
so summoned and shall be allowed to call witnesses and 
present documentary evidence in his or her defense when 
permitting him or her to do so will not be unduly haz- 
ardous to institutional safety or correctional goals. The 
person or persons determining the disposition of charges 
shall state his, her, or their reasons in writing for refusing 
to call a witness. 
This comports with the constitutional requirements for due 
process in disciplinary hearings. See, Superintendent v. Hill, 
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472 U.S. 445, 105 S. Ct. 2768, 86 L. Ed. 2d 356 (1985); Ponte 
v. Real, 471 U.S. 491, 105 S. Ct. 2192, 85 L. Ed. 2d 553 (1985); 
Wolff v. McDonnell, 418 U.S. 539, 94 S. Ct. 2963, 41 L. Ed. 2d 
935 (1974). See, also, 68 Neb. Admin. Code, ch. 6, § 6.07 
(1998). 

Moore argued that his right to due process was violated 
because the Committee denied his request to have Dorzweiler 
appear as a witness. The only evidence that Moore requested 
Dorzweiler as a witness is the “Disciplinary Committee Action 
Sheet” upon which Dorzweiler’s crossed-out name appears as a 
requested witness. The record does not reflect when 
Dorzweiler’s name was added to the form or who added it. The 
record also does not reflect when, why, or by whom 
Dorzweiler’s name was crossed off. In the blank provided to 
indicate witnesses who did not appear, only Simpson’s and 
Walton’s names are written in. 

During the hearing before the Committee, a B. Hendrickson, 
the chair of the committee, asked Moore: “You requested 
Corporal Walton and Sergeant Simpson to be present. They are 
not present, but they have submitted incident reports. .. . [YJou 
[also] requested that Nebraska rules of evidence be applied to 
the hearing, is that correct?” Moore responded affirmatively. 
Moore did not volunteer that he had requested any additional 
witnesses. In fact, during the entire hearing before the 
Committee, Moore never informed the Committee that he had 
requested any witnesses in addition to Walton and Simpson. 
Dorzweiler’s name was never mentioned. 

In Moore’s appeal to the district court, he alleged that he 
“had submitted, and the file before the Committee contained, 
[his] written request for [Dorzweiler’s] attendance.” No such 
written request appears in the file before us. 

We conclude that the record contains no competent evidence 
to support Moore’s contention in district court that he requested 
that Dorzweiler appear as a witness before the Committee. 
Accordingly, we find no due process violation in the 
Committee’s “refusal” to call Dorzweiler as a witness or in fail- 
ing to state its reasons for not calling him. To the extent the dis- 
trict court’s decision was implicitly grounded on this alleged 
violation, it was erroneous. 
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(b) Walton and Simpson 

The district court did not address Moore’s argument regard- 
ing Dorzweiler. Rather, the district court concluded that the 
Committee violated departmental regulations in failing to state 
in writing its reasons for not requiring Simpson and Walton to 
appear at the hearing. The district court found that this was a 
“substantial violation” of Moore’s rights and was prejudicial to 
him. 

[2] It is unclear why the district court ignored Moore’s 
assigned error and reversed on a ground not alleged as error in 
Moore’s petition for review. Perhaps, the district court viewed 
the failure to call Walton and Simpson as witnesses or state the 
reasons for not doing so as constituting plain error. Plain error 
exists where there is an error, plainly evident from the record 
but not complained of at trial, which prejudicially affects a sub- 
stantial right of a litigant and is of such a nature that to leave it 
uncorrected would cause a miscarriage of justice or result in 
damage to the integrity, reputation, and fairness of the judicial 
process. Fiscel v. Beach, 254 Neb. 678, 578 N.W.2d 52 (1998). 

While we may assume, without deciding, that a district court 
may note plain error in its de novo review of the record under 
§ 84-917(5)(a), application of that jurisprudential tool is gener- 
ally restricted to errors which were not raised in the action 
below. See In re Estate of Morse, 248 Neb. 896, 540 N.W.2d 
131 (1995). 

In Moore’s appeal to the Appeals Board, he alleged that his 
right to due process was violated because 

Walton and Simpson were allowed to testify by way of 
Incident Reports, and not personally. . . . | argue that it was 
wrong to allow the I.R.’s. to substitute for live testimony; 
and that no reason is supplied for that action. Secondly, 
the inmate witness, Borzweiler, was not called, with no 
reason given. 

Therefore, Moore did complain below in his appeal to the 
Appeals Board about the refusal to call all three witnesses but 
abandoned the ground as to Walton and Simpson when he peti- 
tioned for review by the district court. 

[3] It seems to us that absent proper application of the plain 
error doctrine, a district court conducting a review under 
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§ 84-917(5)(a) cannot base a reversal of the agency decision 
under review on grounds not raised in the petition for review 
filed pursuant to § 84-917. To do so would undermine the pur- 
pose of § 84-917(2)(b)(vi) which requires that the petition shall 
set forth “the petitioner’s reasons for believing that relief should 
be granted.” The plain error doctrine, if it was indeed applied by 
the district court, was done so improperly. Moore had raised 
this error below and, for reasons unexplained in the record, 
chose not to present it in his petition for review under § 84-917. 

Because Moore abandoned his claims as to the failure to 
require Walton and Simpson to appear at the Committee hear- 
ing or explain their absence in writing, the district court erred in 
reversing on this ground. 


VI. CONCLUSION 

Neither due process, a statute, nor administrative regulation 
requires that the rules of evidence be used in a disciplinary pro- 
ceeding, and the district court erred in reversing on this ground. 
Moore abandoned any challenge to the Committee’s failure to 
require Walton and Simpson to appear as witnesses or state in 
writing their reasons for refusing that request, and the district 
court erred in reversing on this ground. Finally, the record does 
not support a finding that Moore requested inmate Dorzweiler 
to appear as a witness at the Committee hearing. Accordingly, 
the decision of the district court is reversed, and the matter is 
remanded with directions to reinstate the Appeals Board’s 
decision. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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SANITARY AND IMPROVEMENT DISTRICT No. 347 OF 
DouGLas County, NEBRASKA, AND CHRISTOPHER B. DENNIS, 
APPELLEES, V. CITY OF OMAHA AND SIMMONDS RESTAURANT 
MANAGEMENT, INC., APPELLANTS. 

589 N.W. 2d 160 


Filed February 2, 1999. No. A-97-831. 


Equity: Appeal and Error. In an appeal from an equitable action, the reviewing 
court reviews the action de novo on the record and reaches a conclusion independent 
of the factual findings of the lower court; however, where credible evidence is in con- 
flict on a material issue of fact, the reviewing court considers and may give weight 
to the circumstance that the trial court heard and observed the witnesses and accepted 
one version of the facts rather than another. 

Equity: Ordinances: Injunction: Appeal and Error. An action to enjoin enforce- 
ment of a city ordinance is one in equity, which is tried de novo on the record, and is 
subject to the rule that where credible evidence is in conflict on issues of material 
facts, an appellate court will consider the fact that the trial court observed the wit- 
nesses and accepted one version of the facts over another. 

Zoning: Ordinances: Presumptions: Evidence. The validity of a zoning ordinance 
is presumed in the absence of clear and satisfactory evidence to the contrary. 
Judgments: Appeal and Error. On questions of law, an appellate court is obligated 
to reach a conclusion independent of the determinations reached by the trial court. 
Actions: Parties: Standing. Before a party is entitled to invoke a court’s jurisdic- 
tion, that party must have standing to sue, which involves having a real interest in the 
cause of action. 

—__'___: ___. To have standing to sue, a party must have some legal or equitable 
right, ditle, or interest in the subject matter of the controversy, and the purpose of the 
standing inquiry is to determine whether the party has a legally protected interest or 
right in the controversy that would be benefited by the relief to be granted. 

Actions: Municipal Corporations: Injunction: Proof. In situations where a party 
seeks to restrain an act of a municipal body, the party must show some special injury 
peculiar to himself aside from a general injury to the public, and it is not sufficient 
that the party bringing the suit has merely a general interest common to all members 
of the public. 

Actions: Standing. Standing is not merely a pleading requirement, but an indis- 
pensable component of a party’s case. 

Sanitary and Improvement Districts: Property: Contracts. A sanitary and 
improvement district shall have the power and authority to take and hold real and per- 
sonal property necessary for its use, to make contracts, to sue and be sued, and to 
exercise any and all other powers, as a corporation, necessary to carry out the pur- 
poses of Neb. Rev. Stat. §§ 31-727 to 31-762 (Reissue 1998). 

Sanitary and Improvement Districts: Standing. The common-law principle of 
standing involves something far beyond the mere fact that a sanitary and improve- 
ment district is statutorily authorized to file a lawsuit. 
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Standing: Demurrer. A petition is subject to demurrer if it fails to show that the 
plaintiff has standing to sue. 

Zoning: Ordinances: Standing. Ordinarily, one whose property is not located 
within a zoned area has no standing to attack the zoning ordinances or measures 
applicable to the zoned area. 

Zoning: Real Estate: Valuation: Standing. Concems based upon diminution of real 
estate values and congestion from increased traffic are typically inadequate to give a 
“neighbor” standing to challenge a zoning change. 

Zoning: Standing: Proof. Individual or corporate property owners acquire standing 
by asserting a plausible claim of a definitive violation of a private right, a private 
property interest, or a private legal interest which they must establish by direct facts 
rather than speculative personal opinion that their injury is special and different from 
the concems of the rest of the community. 

Zoning: Appeal and Error. Only a person aggrieved may challenge a decision of a 
zoning board of appeals, which is held to mean a person who has suffered some 
infringement of his legal rights which is more than speculative. 

Zoning: Improvements: Damages: Appeal and Error. The mere increase in traf- 
fic congestion adjacent to one’s property as the result of improvements erected on 
nearby property and the attendant inconvenience resulting therefrom which are dam- 
ages suffered alike by all property owners similarly situated, does not give to one 
individual such a substantial interest in the decision of a zoning commission permit- 
ting the improvement as to authorize an appeal therefrom. 

Sanitary and Improvement Districts: Highways. Neb. Rev. Stat. § 31-740 
(Reissue 1998) imposes an affirmative duty on a sanitary and improvement district 
for the maintenance and improvement of the roads within its boundaries. 


Appeal from the District Court for Douglas County: ROBERT 


V. BURKHARD, Judge. Reversed and dismissed. 


James B. Cavanagh, of Lieben, Dahlk, Whitted, Houghton, 


Slowiaczek & Jahn, P.C., for appellant Simmonds Restaurant 
Management, Inc. 


Bernard J. In Den Bosch and Charles K. Bunger for appellant 


City of Omaha. 


Ronald W. Hunter for appellees. 
Irwin, Chief Judge, and HANNON and SIEvERS, Judges. 


SIEVERS, Judge. 
The Omaha City Council adopted a zoning ordinance which 


rezoned a portion of Greenfields Plaza from a limited commer- 
cial district (LC) to a community commercial district (CC). 
After the zoning change, the property was purchased by 
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Simmonds Restaurant Management, Inc. (Simmonds). The 
change would allow Simmonds to construct a Burger King 
restaurant with a drive-through window on the property, as it 
wished to do. That Burger King project was the focus of the 
rezoning proceedings before the city council. The land is fully 
described in the lower court pleadings and proceedings. Thus, 
for our purposes, it is sufficient to refer to it simply as parts of 
Lots G and H in Greenfields Plaza. The land is located imme- 
diately to the southwest of the intersection of 156th Street and 
West Dodge Road. Sanitary and Improvement District No. 347 
of Douglas County, Nebraska (SID No. 347), and Christopher 
B. Dennis (Dennis) sued the City of Omaha (City) and 
Simmonds in the district court for Douglas County to void the 
zoning change. The district court found that the change of zon- 
ing was unreasonable and arbitrary and, as a result, null and 
void. 


FACTUAL BACKGROUND 

On May 17, 1994, the city council adopted ordinance No. 
33268, which changed the zoning of Lots G and H in 
Greenfields Plaza from LC to CC. The change would allow the 
construction and operation of a fast-food restaurant with a 
drive-through facility. Simmonds had an agreement to purchase 
the site, conditioned upon it being rezoned to CC. Simmonds 
purchased the site in August 1994 for $250,000. In late 
September 1994, SID No. 347 and Dennis filed their lawsuit to 
enjoin the implementation of rezoning ordinance No. 33268. 
We have included a drawing of the area involved in this litiga- 
tion which shows the intersection of West Dodge Road and 
156th Street, an access road (which we will refer to as “South 
Frontage Road”), Greenfields Plaza, and some of the surround- 
ing neighborhood. Immediately to the southwest of the inter- 
section of 156th Street and West Dodge Road lies Greenfields 
Plaza, which has no direct access from West Dodge Road. One 
can get into Greenfields Plaza by turning southbound off of 
West Dodge Road at 163d Street and proceeding eastbound on 
Chicago Street which turns into South Frontage Road as it 
passes in front of Greenfields Plaza. A second method to get 
into Greenfields Plaza is to exit from 156th Street westbound 
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onto South Frontage Road. South Frontage Road ultimately 
runs along the north edge of Greenfields Plaza and intersects 
with 156th Street. 


West Dodge Road 


160th St. 
VS Y9SL 


rT 
Pacific Greenfields Plaza 


Meadows 
iT] 


Apartments 


In 1987, Greenfields Plaza was initially zoned LC, but by the 
spring of 1994, the surrounding area had changed with the con- 
struction of approximately 300 single-family homes. Some his- 
torical perspective may be helpful. B.H.I. Development, Inc. 
(BHI), the owner of Greenfields Plaza, filed an application in 
1990 with the city planning department for the rezoning of a 
portion of Greenfields Plaza, Lots 193 and 194, from LC to CC 
to allow for the construction of a Goodyear tire store. The city 
planning board initially recommended denial of this zoning 
change but granted a motion for reconsideration. After a second 
hearing, the city planning department maintained its recom- 
mendation to deny the rezoning, but the city planning board 
reversed itself and on a 4-to-3 vote recommended the rezoning 
from LC to CC for the Goodyear store. The city council granted 
that zoning change. 

Residents of the Greenfields residential subdivision insti- 
tuted litigation to stop the rezoning of Lots 193 and 194 in 
Greenfields Plaza for the Goodyear store. In the settlement of 
that litigation, BHI agreed that it would not submit a future 
request for rezoning for six specified uses: (1) automotive 
washing, (2) hotel-motel, (3) pawnshop services, (4) auto 
repair, (5) laundry services, and (6) video arcade entertainment. 
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Thereafter, the proposal to rezone Lots G and H to LC so that 
Simmonds could build a Burger King with a drive-through 
emerged. 

In the course of the rezoning process for Lots G and H and 
the passage of ordinance No. 33268, an attorney for the board 
of trustees of SID No. 347 wrote a letter to the city clerk and 
sent copies of the letter to city council members. This letter 
states: 

The Board of Trustees wish[es] to make it clear that it 
does not take any position, either for or against the pro- 
posed rezoning of the Burger King store. The SID’s only 
interest is whether there is presently a traffic problem at 
the intersection of the frontage road and 156th Street, 
whether there will be one in the foreseeable future, and, if 
there is or will be such a problem, the solutions the con- 
sulting engineers recommend. 

As is foretold by the above letter, the focus of this litigation 
became traffic. A study of the impact of the proposed Burger 
King on traffic was undertaken by HDR Engineering, Inc. 
(HDR), at the commission of SID No. 347. But the particular 
HDR engineer, Matthew Tondl, involved in the study appeared 
at trial as a witness for the City and Simmonds. The study 
approaches 50 pages in length, thus, we summarize the major 
findings of the study: 

1. South Frontage Road’s geometrics are consistent with a 
two-lane, low volume, frontage road and will not support a 
three-lane roadway. Other frontage roads along the West Dodge 
Road corridor are wider, provide more intersection capacity, are 
continuous between arterial streets, and are integrated into the 
system. 

2. Upon closure of 163d Street, South Frontage Road will 
serve as a driveway to a 75,000 square-foot commercial area, a 
96-unit apartment complex, and, to a large extent, a 260-lot res- 
idential subdivision—a very unique situation. 

3. Excessive delays exist today for outbound traffic on South 
Frontage Road, and traffic signalization is necessary to support 
any further increase in traffic. 

4. Upon full buildout of business in Greenfields Plaza, as 
current zoning permits, peak hour traffic volumes on South 
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Frontage Road will increase 44 percent, and if a fast-food 
restaurant is constructed, the increase will be 67 percent. 

5. Upon closure of 163d Street, these increases will be 78 
percent and 102 percent, respectively. 

6. With or without the Burger King, and without improve- 
ments on South Frontage Road, an undesirable level of service 
will result upon completion of the commercial area. 

7. The volume of traffic on South Frontage Road will range 
between 9,200 and 10,400 vehicles per day upon full buildout. 
This is greater than the 8,500 vehicles per day predicted at full 
buildout of the Methodist health system outpatient campus, 
which will have a four-lane roadway with a separate left-turn 
lane constructed at the 156th Street intersection. 

8. Construction of a three-lane roadway on South Frontage 
Road will allow an acceptable level of services to be achieved 
both with and without a fast-food restaurant. 

9. Cars lined up on South Frontage Road during peak hours 
will block the first two driveways of Greenfields Plaza. 

10. Several of the commercial driveways along the side 
frontage road presently have inadequate and unsafe sight dis- 
tances to the location of driveways on the curve and inappropri- 
ately placed landscaping. 

11. Internal circulation within Greenfields Plaza is poorly 
designed, with the potential for internal gridlock. 

12. The general capacity of a two-lane roadway is exceeded 
by 156th Street, and unsafe pedestrian facilities exist which 
promote random crossings of the street. A number of schools 
along 156th Street produce a significant number of school-age 
children along that street. 

The district court found that the rezoning ordinance was arbi- 
trary and unreasonable, and enjoined its enforcement. We set 
forth in summary fashion 10 key findings of the district court: 

1. Traffic already stacks up and is congested at South 
Frontage Road and 156th Street, and the building of the Burger 
King will compound that problem, particularly in view of the 
fact that the 163d Street entrance to West Dodge Road will be 
closed. 

2. Considering Neb. Rev. Stat. § 14-403 (Reissue 1997), the 
proposed rezoning is not designed to lessen congestion and will 


84 8 NEBRASKA APPELLATE REPORTS 


have the opposite effect, nor will it promote convenience of 
access. While traffic lights at South Frontage Road and 156th 
Street will regulate traffic, they will not reduce traffic. 

3. There is limited parking at the proposed Burger King. 

4. Customers will come to the proposed site from a 2- to 3- 
mile radius. 

5. The Burger King will attract approximately 865 vehicles 
per day on weekdays and 1,000 vehicles on Saturday and 
Sunday. 

6. Upon “full buildout” of the area, peak hour volumes of 
traffic on South Frontage Road will increase 44 percent, but 
with a fast-food restaurant, the increase will be 67 percent. 
After closure of 163d Street, the increases will be 78 and 102 
percent, respectively. 

7. Closure of 163d Street will add approximately 1,600 vehi- 
cles per day to South Frontage Road and 156th Street. 

8. The queues onto South Frontage Road will likely block the 
first two driveways of Greenfields Plaza. 

9. On occasion, queues from the Amoco carwash back onto 
South Frontage Road. 

10. The proposed rezoning is immediately adjacent to a 
largely developed area of family residences rather than in an 
undeveloped area. 

The court found, referencing the settlement of the earlier lit- 
igation involving Greenfields Plaza and the Goodyear store, 
that the proposed Burger King was not a “Grandmother’s” or 
“Caniglia[’s]” type restaurant, as was expressly contemplated in 
the settlement of that litigation for future development. The 
court further found that the rezoning bore no relationship to the 
objectives set forth in § 14-403 (zoning regulations are to lessen 
congestion, promote health and welfare, and secure safety) and 
that the action of the city council was not supported by the evi- 
dence. The City and Simmonds have timely appealed the dis- 
trict court’s decision which voided the rezoning. 


STANDARD OF REVIEW 
[1] In an appeal from an equitable action, the reviewing court 
reviews the action de novo on the record and reaches a conclu- 
sion independent of the factual findings of the lower court; 
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however, where credible evidence is in conflict on a material 
issue of fact, the reviewing court considers and may give weight 
to the circumstance that the trial court heard and observed the 
witnesses and accepted one version of the facts rather than 
another. Whitehead Oil Co. v. City of Lincoln, 245 Neb. 660, 
515 N.W.2d 390 (1994). 

[2-4] An action to enjoin enforcement of a city ordinance is 
one in equity, which is tried de novo on the record, and is sub- 
ject to the rule that where credible evidence is in conflict on 
issues of material facts, an appellate court will consider the fact 
that the trial court observed the witnesses and accepted one ver- 
sion of the facts over another. Sasich v. City of Omaha, 216 Neb. 
864, 347 N.W.2d 93 (1984). The validity of a zoning ordinance 
is presumed in the absence of clear and satisfactory evidence to 
the contrary. Jd. On questions of law, an appellate court is obli- 
gated to reach a conclusion independent of the determinations 
reached by the trial court. State ex rel. Bellino v. Moore, 254 
Neb. 385, 576 N.W.2d 793 (1998). 


ANALYSIS 
Standing of SID No. 347 and Dennis. 

The City and Simmonds contend that neither SID No. 347 
nor Dennis had standing to bring this action to enjoin the 
enforcement of the rezoning ordinance. The district court found 
that both SID No. 347 and Dennis had standing. While there are 
numerous assignments of error, it is logical to address the ques- 
tion of standing first. 

[5-7] The general legal doctrines which apply to determine 
standing are well established. Before a party is entitled to 
invoke a court’s jurisdiction, that party must have standing to 
sue, which involves having a real interest in the cause of action. 
SID No. 57 v. City of Elkhorn, 248 Neb. 486, 536 N.W.2d 56 
(1995). To have standing to sue, a party must have some legal 
or equitable right, title, or interest in the subject matter of the 
controversy, and the purpose of the standing inquiry is to deter- 
mine whether the party has a legally protected interest or right 
in the controversy that would be benefited by the relief to be 
granted. /d., citing City of Ralston v. Balka, 247 Neb. 773, 530 
N.W.2d 594 (1995). In situations where a party seeks to restrain 
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an act of a municipal body, as is the case here, the party must 
show some special injury peculiar to himself aside from a gen- 
eral injury to the public, and it is not sufficient that the party 
bringing the suit has merely a general interest common to all 
members of the public. Nebraska Sch. Dist. No. 148 v. Lincoln 
Airport Auth., 220 Neb. 504, 371 N.W.2d 258 (1985). In SID 
No. 57, supra, a contest over the validity of the partial annexa- 
tion of Skyline Ranches, the court found that the plaintiffs did 
not have standing because neither the entity nor the individuals 
bringing the appeal were “residents, property owners, taxpay- 
ers, or electors of Skyline Ranches. They therefore have no 
standing to claim that ordinance No. 288 is void and illegal.” 
248 Neb. at 495, 536 N.W.2d at 64. Here, the parties seeking to 
enjoin the City’s rezoning ordinance are not residents, tenants, 
or owners of property in Greenfields Plaza. Thus, at the outset, 
it is apparent that their interest in the subject matter is some- 
thing less than direct. 

[8] In this case, the City and Simmonds’ demurrers on the 
basis of standing were overruled, and they assign the overruling 
of the demurrers as error, in addition to their assignment that the 
trial court erred in finding that SID No. 347 and Dennis had 
standing. But we consider the two assignments together, 
because standing is not merely a pleading requirement, but an 
indispensable component of a party’s case. Professional 
Firefighters of Omaha v. City of Omaha, 243 Neb. 166, 498 
N.W.2d 325 (1993). We take this holding to mean that SID No. 
347 and Dennis, or at least one of them, must, as part of their 
proof, show that they have standing. In S/D No. 57, supra, the 
court considered whether the trial court had properly sustained 
a demurrer to the pleading of one of the appellants who, 
although a resident of the area whose annexation by the city was 
under attack, had not alleged a special or particular injury. The 
Supreme Court, in upholding the sustaining of the demurrer by 
the trial court, said that only a general injury was alleged, which 
the court had previously said was inadequate for standing pur- 
poses. Here, the 35-page petition in equity has been thoroughly 
studied, and we do find a general allegation that SID No. 347 
and Dennis will suffer irreparable harm from the rezoning. But, 
the closest the petition comes to defining the “irreparable harm” 
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or alleging special harm is that SID No. 347 developed Pacific 
Meadows II and III in reliance on the fact that the zoning in the 
area at issue will be LC zoning and that the board of trustees of 
SID No. 347 “fear there will be a decline” in the market value 
of homes in the area which will reduce SID No. 347’s tax base. 
The feared decline is alleged to come from the poor access in 
and out of the area caused by the change in zoning which will 
in turn cause traffic congestion. This is as close as we can come 
to finding an allegation of a special injury caused by the rezon- 
ing ordinance. There are allegations about an increase in traffic, 
and we believe it is fair to say the entire focus of SID No. 347 
and Dennis’ evidentiary presentation was traffic, in one form or 
another. 

[9-11] The district court’s decision on the demurrer was to 
overrule it as to SID No. 347 because of Neb. Rev. Stat. 
§ 31-732 (Reissue 1998), which the district court characterized 
as “very broad in that regard.” As to Dennis, the court found his 
capacity to sue “somewhat tenuous,” but nonetheless, the 
demurrer was overruled. The statute cited by the district court, 
§ 31-732, recites that a sanitary and improvement district (SID) 
“shall have the power and authority to take and hold real and 
personal property necessary for its use, to make contracts, to 
sue and be sued . . . and to exercise any and all other powers, as 
a corporation, necessary to carry out the purposes of [Neb. Rev. 
Stat. §§] 31-727 to 31-762 [(Reissue 1998)].” To the extent that 
the statutory language “to sue and be sued,” by itself, was seen 
by the district court as conferring standing, we disagree. The 
common-law principle of standing involves something far 
beyond the mere fact that an SID is statutorily authorized to file 
a lawsuit. The statute does not exempt an SID from the require- 
ment imposed on all litigants that they have standing. It appears 
that the district court’s ruling on the demurrer confused statu- 
tory power to sue with standing to sue. A petition is subject to 
demurrer if it fails to show that the plaintiff has standing to sue. 
West Fort Residents Assn. v. Housing Auth. of City of Omaha, 
205 Neb. 397, 288 N.W.2d 27 (1980) (holding that plaintiff, 
which was composed of Douglas County residents, lacked 
standing to sue to stop proposed housing project). We put aside 
the matter of the demurrers for the moment and address whether 
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the evidence adduced by SID No. 347 and Dennis at trial estab- 
lished that they had standing to sue. 

The plaintiff Dennis resides at 318 North 160th Street in 
Omaha, Nebraska, located within Pacific Meadows II, one of 
the residential areas developed by SID No. 347. Dennis lives on 
one of the two north-south roads into Pacific Meadows II, 
which is adjacent to Greenfields Plaza. There are no allegations 
in the petition of any special damage which Dennis will suffer 
if the rezoning proceeds. 

As for Dennis’ evidence of special damage, he points to his 
testimony that traffic seeking to avoid congestion on South 
Frontage Road caused by the presence of the Burger King will 
use 160th Street. The extent of such traffic was never quanti- 
fied. Dennis testified that such traffic poses a risk to him 
because, as a result of an injury, he has difficulty walking, plus 
he is concerned about his young sons and the traffic. 
Additionally, he testified to being concerned about depreciation 
in the value of his home. However, the evidence does not reveal 
with any measure of certainty that the proposed Burger King in 
Greenfields Plaza will increase traffic on 160th Street, an 
entirely different question than the impact on traffic at 
Greenfields Plaza itself. But, Dennis has nothing to do with 
Greenfields Plaza, other than living close to it. 

The other plaintiff, SID No. 347, is an SID created to develop 
a residential area known as Pacific Meadows II and III, which 
encompasses about 300 homes. At the time of trial, this resi- 
dential area on its west edge had access to West Dodge Road via 
163d Street. Access to West Dodge Road on the east edge of the 
development is indirect via South Frontage Road, which, at its 
eastern end, empties into 156th Street. From there, a vehicle 
proceeds north on 156th Street a short distance, and then it can 
turn left or right onto West Dodge Road. 

The evidence establishes that as many as 1,000 vehicles on a 
weekend day will use the Burger King, and about 850 on a 
weekday. Those vehicles can only get into Greenfields Plaza to 
the Burger King by using South Frontage Road, which will result 
in some degree of shared use of that road with residents of Pacific 
Meadows II who are exiting or entering the residential area. 
Obviously, and as one would expect, the evidence confirms that 
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there will be an increase in the number of vehicles using South 
Frontage Road. But, it is important to remember that the Burger 
King traffic, which is predicted to be mostly traffic pulling off 
of West Dodge Road, will use only a small portion of South 
Frontage Road. There is no evidence, nor is there a reasonable 
inference from the evidence, that the Burger King traffic will go 
into Pacific Meadows II and use its streets and increase traffic 
within the residential area. While the trial judge observed this 
case is about “traffic, traffic, traffic,’ merely proving an 
increase in traffic at the location to be rezoned does not show 
the special injury needed to establish standing. 

While the appellate courts of this state have not spoken to the 
threat of increased traffic as a basis for providing plaintiffs with 
standing in zoning cases, other jurisdictions have addressed the 
matter. We examine some of those cases for guidance, bearing 
in mind the fundamental notion that not everyone is entitled to 
sue anyone for whatever reason he or she may choose. See Hall 
v. Cox Cable of Omaha, Inc., 212 Neb. 887, 327 N.W.2d 595 
(1982) (ratepayer cannot sue to attack rate set by legislative 
body on basis that plaintiff thinks service should be provided 
cheaper, absent showing of discrimination or violation of 
statute). There is at least a superficial analogy between Hail, 
supra, and the instant case, because the essence of this case is 
that SID No. 347 and Dennis think there should be less traffic 
in and around Greenfields Plaza than did the city council. It 
goes without saying that rezoning to allow a Burger King with 
a drive-through will increase traffic and that the city council 
understood that proposition. 

{12,13} Ordinarily, one whose property is not located within 
a zoned area has no standing to attack the zoning ordinances or 
measures applicable to the zoned area. 8A Eugene McQuillin, 
The Law of Municipal Corporations § 25.292 (3d ed. 1994), 
This case is what may be called a “ ‘neighbor’s case,” which 
occurs when a developer requests and receives from the zoning 
authority, in this case the City, a less restrictive zoning classifi- 
cation which is then challenged by the “neighbor,” with the 
result that the developer and the zoning authority are aligned 
against the “neighbor.” See 1 Norman Williams & John Taylor, 
American Planning Law, Land Use and the Police Power § 2.01 
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at 72 (1988). Examination of authority from other jurisdictions 
reveals that concerns based upon diminution of real estate val- 
ues and congestion from increased traffic are typically inade- 
quate to give a “neighbor” standing to challenge a zoning 
change. In Davis v. City of Archdale, 81 N.C. App. 505, 506, 
344 S.E.2d 369, 370 (1986), the city by ordinance annexed two 
tracts of land, and the plaintiffs, owners of property “‘in the 
area’”’ of the tracts, sued to stop the annexation. The trial court 
dismissed the complaint because of a lack of standing. The 
North Carolina appellate court recited that the plaintiffs, whose 
property was not being annexed, claimed that their property val- 
ues would decrease because of increased traffic and the result- 
ing demands on already overburdened roads and public utilities. 
The Davis court said that such damages were not “special dam- 
ages distinct from those of the rest of the community” and that 
as a result, the plaintiffs did not have standing. /d. at 508, 344 
S.E.2d at 371. Here, it cannot escape notice that neither SID No. 
347 nor Dennis are located in, or own property in, the area to be 
rezoned. 

However, increased traffic can generate standing in some cir- 
cumstances. A challenge to zoning which would have allowed 
the construction of an open-air theater for rock concerts, jazz 
festivals, and country and western programs illustrates the 
point. In Barrington Hills v. Hoffman Estates, 81 Ill. 2d 392, 
394, 410 N.E.2d 37, 38 (1980), cert. denied 449 U.S. 1126, 101 
S. Ct. 943, 67 L. Ed. 2d 112 (1981), the corporate limits of the 
plaintiff villages were “ ‘adjacent or in close proximity to the 
property’” at issue, but the suing villages did not have zoning 
jurisdiction over the property proposed for development. None- 
theless, the plaintiff villages alleged that the theater project, 
with a capacity for 21,000 people, parking for over 6,000 vehi- 
cles, and associated commercial and concession activities, 
would require additional police at an annual cost of $42,000 for 
one plaintiff village and $24,000 for the other. The plaintiff vil- 
lages alleged such cost would occur from the need for addi- 
tional officers and squad cars, plus the diversion of existing 
police resources from the task of protection of the villages’ res- 
idential areas. The plaintiff villages also alleged damage by way 
of such things as increased exhaust emissions, substantial 
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increases in sound levels, and the “general impairment of the 
health, safety and welfare of residents of both municipalities.” 
Id. at 396, 410 N.E.2d at 39. 

The Supreme Court of Illinois found that the two plaintiffs in 
Barrington Hills, supra, did have standing, because the allega- 
tions when treated as true showed that the villages would need 
to hire additional police and add additional police vehicles to 
deal with congestion and that they would suffer additional 
expense in clearing debris and litter off of their roads and high- 
ways. The Illinois court said that such matters “portend direct, 
substantial and adverse effects upon the plaintiff municipalities 
in the performance of their corporate obligations, thus giving 
them a real interest in the subject matter of the controversy.” Id. 
at 398, 410 N.E.2d at 40. 

. Applying the principles evident from Barrington Hills, 
supra, the Appellate Court of Illinois found a lack of standing 
where the primary effect of the challenged rezoning was 
increased traffic in Riverwoods v. Buffalo Grove, 159 Il. App. 
3d 208, 511 N.E.2d 184 (1987). The court reversed the judg- 
ment of the trial court, which had found standing to challenge 
the rezoning ordinance, saying: 

Plaintiff essentially is concerned with possible increased 
traffic, yet the evidence presented as to the magnitude of 
that effect was generalized and speculative. Considering 
that traffic at the intersection of the proposed development 
is already heavy, and expected to increase even if the site 
remains undeveloped, any impact by the development 
upon Riverwoods municipal expenditures is de minimus 
{sic]. 
Id. at 212, 511 N.E.2d at 186. 

Here too, the evidence about the effect on the “neighbors” 
and their residential area is, at best, generalized and speculative. 
Moreover, there is no hard evidence of discernible and direct 
costs which SID No. 347 and Dennis will incur by having a 
Burger King in a strip mall which adjoins their neighborhood. 

Some jurisdictions refer to the question of standing as 
whether the plaintiff is an “aggrieved person.” In Joseph v. 
Grand Blanc, 5 Mich. App. 566, 147 N.W.2d 458 (1967), the 
court found that a mere increase in traffic with its incidental 
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inconvenience did not constitute substantial damage and was 
not enough to make a plaintiff an aggrieved party for purposes 
of acquiring standing to challenge zoning. The court in Joseph 
reasoned that traffic congestion is a matter for the police author- 
ities of a municipality rather than the zoning authorities. This 
rather restrictive view of standing appears to have been the law 
of Michigan until the Michigan Legislature enacted a statute 
which gave a person having “ ‘an interest affected by the zoning 
ordinance’” a right to appeal from a board of zoning decision 
to a circuit court. See Brown v E Lansing Zoning Bd, 109 Mich. 
App. 688, 692, 311 N.W.2d 828, 830 (1981). The court in 
Brown said that “possible adverse effects” are sufficient to con- 
fer standing to challenge a zoning ordinance. Id. at 700, 311 
N.W.2d at 834. The significance for us of the Michigan cases is 
that it was only loosening by a specific statute of the standing 
requirement which made Joseph, supra, obsolete and unduly 
restrictive. We have no similar statutory provision in Nebraska 
which will allow a finding of standing merely by showing a pos- 
sibility of “adverse effects.” 

{14,15] In Cohen v. Zoning Bd. of Appeals, 35 Mass. App. 
619, 624 N.E.2d 119 (1993), the court considered an appeal 
after a motion for summary judgment. The record contained an 
affidavit from a professional traffic engineer supporting the 
plaintiff’s claim of adverse effect from the zoning. That engi- 
neer predicted a reasonable likelihood of increased delays in 
traffic flow and inability to make left turns onto a particular 
street, and the engineer predicted that because of long lines of 
vehicles, patrons would be impeded from getting in and out of 
the Dunkin’ Donuts facility. Although the court found that the 
evidence was general and conclusory, for purposes of its deci- 
sion, the court assumed that the increased traffic and resulting 
delays would occur. Nonetheless, the court in Cohen, supra, 
still found a lack of a specific showing that the plaintiff would 
be injured or that such injury was special and different from that 
which others throughout the area would experience. The Cohen 
court cited the rule that individual or corporate property owners 
-acquire standing by asserting a plausible claim of a definitive 
violation of a private right, a private property interest, or a pri- 
vate legal interest which they must establish by direct facts 
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rather than speculative personal opinion that their injury is spe- 
cial and different from the concerns of the rest of the commu- 
nity. Subsequent to Cohen, the Massachusetts Supreme Judicial 
Court ruled that only a “ ‘person aggrieved’” may challenge a 
decision of a zoning board of appeals, which is held to mean a 
person who has suffered some infringement of his legal rights 
which is more than speculative. Marashlian v. Zoning Board of 
Appeals of Newburyport, 421 Mass. 719, 721, 660 N.E.2d 369, 
371 (1996). 

Marashlian involved the proposed construction of a hotel 
with guest rooms, a restaurant, a banquet room, and meeting 
rooms. At issue was a zoning variance which would allow the 
development of the hotel project with less than the normally 
required parking spaces and front footage. The plaintiffs owned 
commercial and residential property adjacent to and directly 
across the street from the proposed hotel. The court acknowl- 
edged that there would be some minimal increase in traffic and 
that public parking spaces would be lost. Those matters were 
neither speculative nor too remote to prevent the plaintiffs from 
being persons “aggrieved.” In a footnote, the Marashlian court 
compared what it called the “tangible loss of parking spaces and 
increased traffic” to the plaintiffs’ claim in Harvard Square 
Defense Fund, Inc. v. Planning Bd. of Cambridge, 27 Mass. 
App. 491, 540 N.E.2d 182 (1989), that headlights from auto- 
mobiles in an adjacent parking lot would possibly shine in the 
plaintiffs’ windows. Marashlian, 421 Mass. at 724 n.5, 660 
N.E.2d at 373 n.5. The Massachusetts Supreme Judicial Court 
in Marashlian characterized the standing claim in Harvard 
Square Defense Fund, Inc., supra, as “just the type of ‘uncor- 
roborated speculations’ sought to be avoided by the standing 
requirements of [the Massachusetts statute].” Marashlian, 421 
Mass. at 723 n.5, 660 N.E.2d at 373 n.5. 

In applying the Massachusetts cases to the case at hand, we 
recall the claim of SID No. 347 and Dennis that traffic will 
increase in the Pacific Meadows II and III neighborhoods which 
will wear down the streets, increasing the need for repair. This 
is the sort of uncorroborated speculation which prevents a find- 
ing of standing. In this regard, we emphasize that we read the 
evidence to establish only that there will be an increase in traf- 
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fic at the intersection of 156th Street and South Frontage Road, 
and then into the Burger King and back out. Whether that traf- 
fic somehow finds its way into the residential neighborhood or 
causes the residents to vary their traffic patterns, given that the 
vast majority of the Burger King business is at the lunch hour, 
is pure speculation. Additionally, we recall the testimony of 
John Melaniphy, who may fairly be characterized as a “fast- 
food site location expert.’ Melaniphy’s testimony was that 
Greenfields Plaza was a poor site because South Frontage Road 
would become congested, causing the location to become 
inconvenient, so that people would not use the facility. His tes- 
timony was that this would be called a “highway location,” as it 
did not have a surrounding retail base and its customers would 
come off of the principal arterial street, West Dodge Road. 
From this testimony, offered by SID No. 347 and Dennis, the 
evidence of a direct impact on the adjacent neighborhood, even 
an impact as tenuous as the loss of public street parking as in 
Marashlian, supra, is simply not to be found in the record. 

[16] In Georgia, the test for standing to attack zoning is that 
a plaintiff must show special damages under the substantial 
interest-aggrieved citizen test. Mucon-Bibb County, Etc. v. 
Vineville, Etc., 218 Ga. App. 668, 462 S.E.2d 765 (1995). The 
Georgia court defined the test as the person aggrieved must 
have a substantial interest in the zoning decision and that the 
interest be in danger of suffering some special injury or damage 
not common to all similarly situated property owners. The 
Georgia appellate court quoted at length from the Georgia 
Supreme Court’s opinion in Lindsey Creek Area v. Consolidated 
Govt., 249 Ga. 488, 292 S.E.2d 61 (1982), which we find infor- 
mative in this case: 

“The mere increase in traffic congestion adjacent to 
one’s property as the result of improvements erected on 
nearby property and the attendant inconvenience resulting 
therefrom which are damages suffered alike by all prop- 
erty owners similarly situated, does not give to one indi- 
vidual such a substantial interest in the decision of the 
[Zoning Commission] permitting the improvement as to 
authorize an appeal therefrom. Such an inconvenience is a 
condition incident to urban living. It is merely the result of 
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normal, urban growth and development. To hold that such 
an inconvenience would give to any resident or property 
holder of an urban area the right to override the decisions 
of boards of zoning appeals any time such property owner 
or resident disagreed with such decision would be a dan- 
gerous precedent to establish. It would result in materially 
slowing, if not completely stopping, the inevitable and 
necessary growth of large modern cities.” 

Macon-Bibb County, Etc., 218 Ga. App. at 670-71, 462 S.E.2d 

at 766. 

To show that it has sustained a special injury, SID No. 347 
points to four factors: (1) The westerly extension of South 
Frontage Road, which is designated Chicago Street, was 
required to be constructed as three lanes; (2) SID No. 347 must 
maintain its streets, and increased traffic will increase that cost; 
(3) the increased traffic will pose safety concerns for residents 
and their children; and (4) if widened streets or increased light- 
ing become necessary later, SID No. 347 will bear that cost. 

SID No. 347 asserts in its brief that at the time of develop- 
ment, it was required to construct Chicago Street as a three-lane 
street as it traverses east and west through Pacific Meadows II. 
Chicago Street is the extension of South Frontage Road as it 
proceeds in a westerly direction into Pacific Meadows II. The 
cost of making Chicago Street three lanes in width from 163d 
Street to approximately slightly east of 160th Street was borne 
by SID No. 347. SID No. 347 claims that because the access 
road in front of Greenfields Plaza is only two lanes, creating a 
natural bottleneck for traffic, the money it spent to make 
Chicago Street three lanes was wasted money and, therefore, a 
special injury which gives it standing. But, this is a suit for an 
injunction, not a monetary claim for being forced to unneces- 
sarily spend money to build a three-lane street. SID No. 347 
provides no authority for the notion that such ‘“overbuilding,” 
even if it could accurately be so described, creates standing on 
the part of SID No. 347 when it seeks to enjoin the implemen- 
tation of less restrictive zoning at a location other than Chicago 
Street. And, frankly, we fail to see the connection, for standing 
purposes, between having a wide and safe street inside the 
neighborhood and having a narrower street at a different loca- 
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tion, not in the residential neighborhood. What is important is 
whether changing the zoning on part of Greenfields Plaza 
causes special injury to SID No. 347—not the wisdom of 
requiring SID No. 347, at the time of development, to make 
Chicago Street three lanes. 

[17] Turning to the next basis for standing, the Nebraska 
Supreme Court, construing Neb. Rev. Stat. § 31-740 (Reissue 
1998), has said that this legislative act imposes “an affirmative 
duty on the sanitary and improvement district for the mainte- 
nance and improvement of the roads within its boundaries.” S7D 
No. 2 v. County of Stanton, 252 Neb. 731, 735, 567 N.W.2d 115, 
118 (1997). But, there is no evidentiary showing that increased 
traffic flow into Greenfields Plaza from the construction of a 
Burger King will increase traffic in Pacific Meadows II or III, at 
least not to the point of increasing SID No. 347’s duty of street 
maintenance. In fact, the testimony of SID No. 347’s own 
expert, Melaniphy, strongly suggests exactly the opposite 
conclusion. The increased traffic is in and out of Burger King, 
not in and out of the adjacent residential neighborhood, because 
at the simplest level, it is a “highway site” not a neighborhood 
site. We do not see that SID No. 347’s duty to maintain streets 
within its boundaries, if affected at all, is affected to the point 
that there is special injury. The traffic consequences of the pro- 
posed rezoning do not give SID No. 347 a legally protected 
interest or right or potential for some special injury, apart from 
the general injury to the public of the City. Thus, SID No. 347 
has no standing. 

The only claim of standing by Dennis is that he lives on 
160th Street, and as a result, he has concern for himself and his 
children because of increased traffic. But, as is true of SID No. 
347, he has not proved that traffic in the neighborhood is rea- 
sonably likely to increase to the point that he is caused special 
damage. Given the authority that we have discussed in detail, 
and our conclusion considering the lack of standing on the part 
of SID No. 347, we need say no more about Dennis’ claim to 
standing, except that if accepted, standing as a predicate to suit 
would become merely an illusion. 
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CONCLUSION 

We cannot agree with the district court’s conclusion that the 
parties bringing this lawsuit to enjoin the enforcement of the 
rezoning ordinance had standing. The demurrer which raised 
the standing issue at the outset of the case should have been sus- 
tained as to both SID No. 347 and Dennis. But, in any event, at 
the close of the proof, it was completely clear that neither SID 
No. 347 nor Dennis had proved that they had suffered, or would 
suffer, the kind of special damage or injury necessary to give 
them the interest in the lawsuit so as to give them standing. In 
short, concern about the possibility of increased traffic, which 
is all that the evidence established, is not enough for standing. 
The trial court’s conclusion that they had standing was clearly 
wrong. As a result, the petition should have been dismissed. 

REVERSED AND DISMISSED. 
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Retired. 


InBopy, Judge. 

Denise D. Elstun appeals from the district court’s refusal to 
expand the scope of a protection order she had obtained against 
her husband, Michael D. Elstun (Mike). Mike cross-appeals, 
arguing that there was insufficient evidence to issue the protec- 
tion order, that he was denied procedural due process, and that 
he was denied his right to court-appointed counsel. For the rea- 
sons set forth below, we affirm. 


I. STATEMENT OF FACTS 
On June 23, 1997, Denise, acting pro se, applied for a pro- 
tection order against Mike, pursuant to Neb. Rev. Stat. § 42-924 
(Reissue 1993), by filling out a preprinted application and affi- 
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davit form. On that form, the applicant is to check one or more 
boxes, each of which contains different options regarding the 
scope of the order. Denise checked only that option that would 
prohibit Mike from “[e]ntering the premises where I reside.” 

In the application, Denise described three incidents, which 
she claimed justified issuance of a protection order. She first 
alleged that on June 20, 1997, Mike “came out very angr[y] and 
yelling at me . . . and he poked me very hard in the arm. And 
pointing his finger in my face yelling at me.” 

She next alleged that in the evening of June 22, 1997, Mike 

knock [sic] on the door demanding to see the kids. Tryed 
[sic] to come in but I would not let him in he started 
yelling at me from the drive way telling me he is not giv- 
ing me any child support. And I shut the door then he 
pounded very hard on the door. 

Finally, Denise alleged that on June 23, 1997, Mike “[b]roke 
in the house when I was at work my daughter was wit[h] the 
neighbors. And saw him she went in the [sic] he said he was 
going threw [sic] my papers and my mail and listening to my 
messages on the answer[ing] machine.” 

The district court issued an ex parte protection order that 
same day, prohibiting Mike from entering Denise’s residence. 
That order contained a notice section advising Mike that a hear- 
ing was set for June 30, 1997, at which time, he would have an 
opportunity to show cause why the protection order should not 
be extended for 1 year. Mike appeared at the June 30 hearing, 
pro se, and acknowledged receipt of the protection order. 
Denise also appeared at the June 30 hearing, represented by 
counsel. 

The trial court asked Denise whether the affidavit and appli- 
cation were correct. She responded that they were. The court 
then had Mike sworn and questioned him about the incidents 
described in the application. When the court completed its ques- 
tioning, counsel for Denise asked leave to question Mike, but 
that request was denied. 

The trial court then called Denise, had her sworn, and ques- 
tioned her about the incidents described in the application and 
affidavit. When the trial judge finished questioning Denise and 
Mike, counsel for Denise requested an opportunity to “ask a 
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few clarifying questions.” That request was denied. The court 
held that “[b]ased on the evidence that’s been provided at the 
hearing here, I will extend the protection order, as it is currently 
limited in the Ex Parte Protection Order, for one year from June 
23, 1997.” Denise’s counsel then requested leave to “ask a ques- 
tion,” but that request was denied, and the parties were excused. 

Denise filed a motion for a new trial on July 8, 1997, alleg- 
ing that (1) the decision was entered despite an irregularity in 
the proceedings of the court and was an abuse of discretion, 
which had denied her a fair trial; and (2) the decision was not 
sustained by sufficient evidence, as she was denied access to 
her attorney. In support of that motion, Denise submitted an 
affidavit by her counsel in which her counsel averred that 
Denise would have testified that she had inadvertently limited 
the scope of the protection order and would have asked that the 
protection order be modified to include the other options on the 
preprinted application form. The motion for new trial was heard 
on July 18 and overruled that same day. 

It was not until July 30, 1997, that Denise filed a written 
motion to expand the scope of the protection order entered on 
June 30. In support of that motion, she submitted an affidavit, 
in which she reiterated the incidents underlying her original 
application for a protection order and further averred that she 
had inadvertently failed to ask for a sufficiently broad order and 
that the protection order in the form entered was inadequate to 
protect her. The motion was heard on August 8. At the close of 
the hearing, the trial court denied the motion, “based on the fact 
that there is no new allegation in the affidavit that would justify 
expansion of the protection order.” 

On August 18, 1997, Denise filed a notice of appeal from the 
June 30 order entering the protection order and from the denial 
of her motion for new trial. On September 5, she filed a notice 
of appeal from the August 8 order denying her motion to expand 
the protection order. Mike cross-appeals. 


Il, ASSIGNMENTS OF ERROR 
Denise’s assignments of error may be consolidated into four: 
(1) The trial court erred in refusing to expand the scope of the 
protection order, (2) the trial court erred in denying her counsel 
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an opportunity to cross-examine Denise and Mike or to other- 
wise represent her at the hearing, (3) the trial court abused its 
discretion in overruling Denise’s motion for new trial, and (4) 
the trial court erred and abused its discretion by not sustaining 
her motion to expand the protection order. 

On cross-appeal, Mike asserts that the trial court (1) erred in 
continuing the ex parte protection order, (2) denied him his due 
process rights to a fair hearing before an impartial decision- 
maker, and (3) erred in not providing him with court-appointed 
counsel. 


Ill. STANDARD OF REVIEW 

[1] A protection order pursuant to § 42-924 is analogous to 
an injunction, and accordingly, its grant or denial is reviewed de 
novo on the record. Devor v. Devor, 7 Neb. App. 549, 584 
N.W.2d 670 (1998). See Buda v. Humble, 2 Neb. App. 872, 517 
N.W.2d 622 (1994). In such de novo review, an appellate court 
reaches conclusions independent of the factual findings of the 
trial court. However, where the credible evidence is in conflict 
on a material issue of fact, the appellate court considers and 
may give weight to the circumstances that the trial judge heard 
and observed the witnesses and accepted one version of the 
facts rather than another. Village of Brady v. Melcher, 243 Neb. 
728, 502 N.W.2d 458 (1993); Devor v. Devor, supra. 

A trial judge has broad discretion over the conduct of a trial. 
Robison v. Madsen, 246 Neb. 22, 516 N.W.2d 594 (1994). A 
motion for new trial is addressed to the discretion of the trial 
court, whose decision will be upheld in the absence of an abuse 
of that discretion. Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 
487 (1998). 


IV. ANALYSIS 


1. MOOTNESS 

[2] Before proceeding to the merits of the case, we first 
address, on our motion, the issue of whether this matter is moot. 
“As a general rule, a moot case is subject to summary dis- 
missal.” Duggan v. Beermann, 245 Neb. 907, 910, 515 N.W.2d 
788, 791 (1994). 

[3] The record indicates that the l-year protective order 
entered by the district court on June 30, 1997, would have 
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expired, by its own terms, as of June 30, 1998. Once that order 
had expired, neither Mike nor Denise was affected by it, and 
any decision by this court would be both irrelevant and unnec- 
essary. “A case becomes moot when the issues initially pre- 
sented in litigation cease to exist or the litigants lack a legally 
cognizable interest in the outcome of litigation.” State ex rel. 
Shepherd v. Neb. Equal Opp. Comm., 251 Neb. 517, 521, 557 
N.W.2d 684, 689 (1997). 

[4] However, there are exceptions to the mootness doctrine. 
An appellate court may review an otherwise moot case if it 
involves a matter affecting the public interest, Williams vy. 
Hjorth, 230 Neb. 97, 430 N.W.2d 52 (1988), or when other 
‘rights or liabilities ... may be affected by its determination,’ ” 
Miller v. Dixon, 176 Neb. 659, 663, 127 N.W.2d 203, 205 
(1964) (citing 5 Am. Jur. 2d Appeal and Error § 766 (1962)). 

[5] Protection orders entered pursuant to § 42-924 are ordi- 
narily limited to a 1-year period, meaning that persons in the 
position of these parties will seldom be able to get an appeal 
heard and reviewed quickly enough to make the result mean- 
ingful to him or her. In that sense, such cases will nearly always 
be moot. However, the issues raised in this appeal—the prompt 
and proper disposition of applications for protective orders and 
the protection of vulnerable persons—are of paramount public 
interest. In Williams v. Hjorth, 230 Neb. at 98-99, 430 N.W.2d 
at 53, the Nebraska Supreme Court observed: 

In the context of good time credit for presentence confine- 
ment when sentenced to a county jail term, because con- 
finement is necessarily | year or less, no case could reach 
this court for review before it became moot. Additionally, 
the issues involved in this action . . . affect all county jails 
in the state. Therefore, this appeal must be decided on the 
merits under the public interest exception to the mootness 
doctrine. 

We apply the same rationale in this case and find that this 
case falls within the public interest exception to the mootness 
doctrine. Although we cannot retroactively change the effect 
and impact of the protective order that was entered between 
these parties, the public interest in the issues presented by this 
appeal are such that a decision on the merits is appropriate. 
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2. DENISE’S APPEAL 


(a) Trial Court’s Refusal to Expand 
Scope of Protection Order 

In Denise’s first and fourth assignments of error, she com- 
plains that the trial court erred in refusing to expand the scope 
of the ex parte protection order, both at the June 30, 1997, hear- 
ing on extending the ex parte order and upon her subsequent 
motion to expand the order after it had been entered, which was 
filed on July 30 and heard on August 8. However, the only issue 
in this case, at both hearings, was framed by the application and 
affidavit prepared and submitted by Denise on June 23. That 
sole issue was whether to extend the ex parte protection order 
prohibiting Mike from entering the premises in which Denise 
resided for 1 year. At the outset of the hearing, the following 
colloquy occurred between the court and Denise: “[Q. Denise] 
[a]re the contents of [the] Application and Affidavit correct? 
[A.] Yes, it is [sic]. . . . [Q.] Do you request that I extend the 
Protection Order? [A.] Yes.” 

At no point before the court announced its decision on June 
30, 1997, did Denise or her attorney indicate that either 
believed that the existing ex parte protection order was too lim- 
ited in scope, nor did either indicate that Denise was requesting 
additional relief from the court, other than the l-year extension 
of the protection order entered on June 23. Only after the court 
had entered its decision on the record extending the protection 
order for 1 year, as requested, did Denise’s counsel make an 
apparent attempt to raise an issue as to the scope of the order, 
as demonstrated by the following colloquy: 

[Denise’s attorney]: Can I ask a question? What I 
wanted to do is have the protection order — 

THE COURT: Ma’am, — 

[Denise’s attorney]: You didn’t give me an opportunity 
to cross examine or examine my client, your Honor, when 
T could have done it when Mr. Elstun was here. 

THE COURT: Ma’am, you may step aside. You’re 
excused. 

Because this exchange occurred after the court had made its 
decision, the district court properly refused to entertain any 
attempt to expand the proceedings beyond the issue framed by 
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the pleadings, that is, beyond the issue of extending the ex parte 
protection order, in its original form, for 1 year. 

(6] Further, we find no error in the trial court’s refusal to 
allow Denise or her counsel to adduce evidence at the June 30, 
1997, hearing relating to the scope of the protection order, 
which, as noted above, was never at issue during the June 23 
hearing. “ ‘The right to introduce evidence depends upon there 
being an issue of fact as to which it is relevant. . . . [U]nless 
there is an issue of fact before the court, there is no right to 
introduce evidence to prove or disprove the fact... .’” 
Timmerman v. Hertz, 195 Neb. 237, 241, 238 N.W.2d 220, 223 
(1976). 

[7] We further note, with regard to the June 30, 1997, hear- 
ing, that Mike was never provided notice that Denise would 
seek to expand the scope of the ex parte protection order. 
Constitutional due process requires notice of a proceeding 
which advises one of the matters to be considered and which is 
fair in view of the circumstances and conditions existent at the 
time. State ex rel. Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 
(1994); Black v. Black, 223 Neb. 203, 388 N.W.2d 815 (1986). 
Thus, the trial court’s refusal to expand the scope of the protec- 
tion order at the June 30 hearing was appropriate on those 
grounds as well. 


(b) Right to Cross-Examine 

[8] Denise next complains that the trial court erred by refus- 
ing to allow her counsel to question her or Mike following the 
court’s examination of the parties. It is undisputed that a trial 
judge has broad discretion over the conduct of a trial. Robison 
v. Madsen, 246 Neb. 22, 516 N.W.2d 594 (1994). A trial court 
may on its own motion call and interrogate witnesses. See Neb. 
Rev. Stat. § 27-614 (Reissue 1995). This discretionary power 
permits the trial court to bring out the true facts of the case, 
although the court must act impartially and not prejudice a 
party. Scudder v. Haug, 201 Neb. 107, 266 N.W.2d 232 (1978). 
An examination of the record in this case clearly shows that the 
questions asked by the judge did not prejudice either party. 

[9] Nor was Denise denied her due process when the court 
refused to permit her counsel to examine the parties. The gen- 
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eral rule is that “[a] party has the right to cross-examine a wit- 
ness with regard to an interest which affects credibility. Failure 
to permit such inquiry constitutes reversible error if prejudice 
results to the complaining party.” (Emphasis supplied.) L. J. 
Vontz Constr. Co. v. Alliance Indus., 215 Neb. 268, 272, 338 
N.W.2d 60, 62 (1983). Our review of the record shows that both 
Denise and Mike were allowed to tell the judge their individual 
side of the story. Neither the record made at the hearing nor 
Denise’s brief informs us of any additional inquiries her attor- 
ney would have asked on cross-examination; of any relevant 
evidence that would have been offered; or how, in any other 
manner, denial of participation by her counsel prejudiced her. 
Further, we would note that Denise was successful in having the 
requested protection order extended for 1 year. Since Denise 
was granted the relief which she sought, it cannot legitimately 
be argued that she was denied due process, and this assignment 
of error is without merit. 


(c) Denial of Motion for New Trial 

[10] A motion for new trial is to be granted only when error 
prejudicial to the rights of the unsuccessful party has occurred. 
Heye Farms, Inc. v. State, 251 Neb. 639, 558 N.W.2d 306 
(1997); Farmers & Merchants Bank v. Grams, 250 Neb. 191, 
548 N.W.2d 764 (1996); Hartley v. Guthmann, 248 Neb. 131, 
532 N.W.2d 331 (1995). Having determined that no error prej- 
udicial to the rights of Denise has occurred, as explained above, 
we find that the trial court did not abuse its discretion by over- 
ruling her motion for new trial. 


3. MIKE’S CROSS- APPEAL 


(a) Continuation of Protection Order for 1 Year 

In his first assignment of error, Mike argues that the evidence 
adduced at the June 30, 1997, hearing “simply is insufficient for 
a court to issue the order in question.” Brief for appellee at 10. 
Section 42-924 provides that a protection order should issue if 
the applicant can show that he or she is a “victim of domestic 
abuse or . . . has been willfully and maliciously harassed by a 
person who had the intent to terrify, threaten, or intimidate” that 
applicant. Neb. Rev. Stat. § 42-925 (Reissue 1993) provides that 
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such orders may be issued ex parte but that a hearing must be 
held to provide the adverse party an opportunity to show why 
the order should not remain in effect. Such a hearing was held 
in this case on June 30. 

During that hearing, the trial court fully explored the allega- 
tions underlying Denise’s application for a protection order. 
The judge asked Denise if the contents of the application and 
affidavit were correct, and she answered affirmatively. The 
judge then called Mike as a witness and asked him about each 
of the incidents. Mike’s version of those events was, not sur- 
prisingly, different. The judge then recalled Denise and asked 
her to describe the incidents. The trial court then concluded that 
“[b}Jased on the evidence that’s been provided at the hearing 
here, I will extend the protection order, as it is currently limited 
in the Ex Parte Protection Order, for one year... .” 

The trial court was presented with conflicting versions of the 
events underlying the issuance of the ex parte protection order 
and the application for extension. Although our review of the 
issuance of a protection order is de novo, we can, and in this 
case do, give weight to the circumstances that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. Village of Brady v. Melcher, 243 
Neb. 728, 502 N.W.2d 458 (1993); Devor v. Devor, 7 Neb. App. 
549, 584 N.W.2d 670 (1998). Viewing the record in that light, 
we cannot and do not say that the trial court erred in its order 
extending the protection order for | year. 


(b) Argument That Mike Was Denied 
Procedural Due Process 

Mike next complains that he was denied an opportunity to 
participate in the trial and, accordingly, was denied his due pro- 
cess rights. However, the record does not show that Mike 
requested that additional evidence be admitted, that additional 
questions be asked, or that Denise be cross-examined. The 
record instead shows that he was provided an ample and unfet- 
tered opportunity to present his version of the facts. There being 
no showing of prejudicial error, we accordingly reject this 
assignment of error. 

We similarly dispose of Mike’s argument that he was denied 
a hearing before an impartial decisionmaker. Mike does not 
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argue or in any manner allege that the trial court in this case was 
not impartial. In fact, in his brief, he concedes that “the judge 
may well have been impartial in this proceeding.” Brief for 
appellee at 12. Our review of the record shows no sign of par- 
tiality. Accordingly, we will not further address this assignment 
of error. 


(c) Right to Court-Appointed Counsel 

[11] Finally, Mike argues that he was entitled to court- 
appointed counsel in this case and that the trial court erred in 
failing to inform him of that right. The Nebraska Supreme 
Court has held that under the U.S. Constitution, an indigent lit- 
igant has a right to appointed counsel, in either a civil or crim- 
inal case, when, as a result of the litigation, he or she may be 
deprived of his or her physical liberty. Allen v. Sheriff of 
Lancaster Cty., 245 Neb. 149, 511 N.W.2d 125 (1994); Carroll 
v. Moore, 228 Neb. 561, 423 N.W.2d 757 (1988), cert. denied 
488 U.S. 1019, 109 S. Ct. 817, 102 L. Ed. 2d 807 (1989). In 
Lassiter v. Department of Social Services, 452 U.S. 18, 26-27, 
101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981), the U.S. Supreme 
Court held that “an indigent litigant has a right to appointed 
counsel only when, if he loses, he may be deprived of his phys- 
ical liberty. It is against this presumption that all the other ele- 
ments in the due process decision must be measured.” 

At the threshold, we note that in his brief, Mike asserts that 
“as a result of such order being issued, he faces criminal prose- 
cution.” Brief for appellee at 13. This is a misleading oversim- 
plification of the case. Criminal prosecution is not a direct con- 
sequence of this order; § 42-924(3) provides that violation of 
the order, after service, is a Class IT misdemeanor. Clearly, Mike 
does not face deprivation of his physical liberty merely because 
a protection order was entered. 

Mike nonetheless argues that his situation is analogous to 
that set out in Carroll v. Moore, supra, in which an indigent 
defendant to a civil paternity action was held entitled to court- 
appointed counsel even though those proceedings would not 
lead directly to loss of liberty. There the Nebraska Supreme 
Court held that appointment of counsel was required because 
there was a “significant” threat of future incarceration from 
later proceedings arising out of a paternity determination, 
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including criminal sanctions for nonsupport and for contempt. 
228 Neb. at 578, 423 N.W.2d at 767. 

(12] However, Carroll v. Moore, supra, should not be read as 
providing that an indigent defendant is entitled to court- 
appointed counsel in every civil proceeding that has some pos- 
sibility of future incarceration for that defendant. Instead, in 
Carroll v. Moore, the Nebraska Supreme Court held that where 
incarceration is an indirect consequence, or only a possibility, a 
trial court, in determining whether counsel should be appointed, 
must balance three factors that were set out in Mathews vy. 
Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976): 
(1) the private interests at stake; (2) the risk of erroneous results 
under current procedures, considered with the probable value of 
the suggested procedural safeguard; and (3) the governmental 
interests at stake. 

Turning to the first element, the private interests at stake, we 
note, as did the Nebraska Supreme Court in Carroll v. Moore, 
supra, paternity actions are complex and critical proceedings 
which, though civil in nature, are “‘penal in some aspects’” and 
may well have a long-lasting res judicata effect in any later lit- 
igation involving that father and child. 228 Neb. at 577, 423 
N.W.2d at 766-67. In addition, the consequences of a paternity 
adjudication will affect the adverse party regardless of any 
actions he or she does or does not take. In contrast, protection 
order proceedings are simple and straightforward, of limited 
duration, and with no further consequences for the adverse 
party so long as that party does not violate the order. Thus, the 
private interests at stake in protection order proceedings are far 
less than in the case of paternity proceedings. 

Similarly, with regard to the second Eldridge prong of the 
risk of erroneous deprivation of a liberty interest, it is clear that 
any such risk is considerably lower in protection order proceed- 
ings than it is in paternity proceedings. As discussed above, 
there is no direct threat of incarceration as a result of such pro- 
ceedings. Given the limited nature of the protection order, the 
procedural safeguards already in place, and the straightforward 
factual nature of the dispute, the risk of an erroneous result is 
not such as to warrant the appointment of counsel to indigent 
respondents. 
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Finally, it is necessary to consider “the Government’s inter- 
est, including the function involved and the fiscal and adminis- 
trative burdens that the additional . . . procedural requirement 
would entail.’ Mathews y. Eldridge, 424 U.S. at 335. The 
State’s interest in this type of proceeding is to provide an infor- 
mal, prompt, and flexible procedure for seeking protection 
orders, while nonetheless preserving the right of an adverse 
party to be heard. Requiring the appointment of counsel to indi- 
gent defendants in such cases would seriously and unnecessar- 
ily complicate and slow down that process. 

In sum, having engaged in the balancing of interests as 
required under Mathews v. Eldridge, supra, we conclude that an 
indigent adverse party to protection order proceedings has no 
constitutionally mandated right to court-appointed counsel. 
This assignment of error is rejected. 


V. CONCLUSION 
For the reasons set forth above, the order of the district court 
entered on June 30, 1997, the district court’s subsequent denial 
of the motion for new trial by Denise, and the district court’s 
denial of the motion to expand the scope of the protection order 


are affirmed. 
AFFIRMED. 
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requested instruction, an appellant has the burden to show that (1) the tendered 
instruction is a correct statement of the law, (2) the tendered instruction is warranted 
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by the evidence, and (3) the appellant was prejudiced by the court’s refusal to give 
the tendered instruction. 

4. Self-Defense. justifications for the usc of force are statutorily defined affirmative 
defenses. 

5. Jury Instructions. Although a trial court generally retains discretion in the wording 
of jury instructions, whenever an instruction from the Nebraska Jury Instructions is 
applicable and, from a consideration of thc facts and prevailing law, the trial court 
determines that an instruction on a particular subject is appropriate, the instruction in 
the Nebraska Jury Instructions should be used. 

6. Self-Defense. If a defendant is justificd in using force toward an individual, the 
defendant is justified in the force employed, which mistakenly strikes the actual 
victim. 

7. Trial: Evidence: Appeal and Error. It is within the trial court’s discretion to admit 
or exclude evidence, and such rulings will be upheld on appeal absent an abuse of 
discretion. 

8. Rules of Evidence: Hearsay: Impeachment. What was previously characterized as 
hearsay available for the purpose of impeachment only has now become substantive 
evidence of fact contained in the statement, provided the requirements prescribed by 
Neb. Evid. R. 801(4)(a)(i), Neb. Rev. Stat. § 27-801(4)(a)(i) (Reissue 1995), are 
satisfied. 

9. Rules of Evidence: Witnesses: Impeachment: Prior Statements. The foundational 
requirement of Neb. Evid. R. 613(2), Neb. Rev. Stat. § 27-613(2) (Reissue 1995), that 
the witness be afforded an opportunity to explain or deny the alleged prior inconsis- 
tent statement, may be met either before or after the introduction of the extrinsic 
impeaching evidence. 

10. Rules of Evidence: Testimony: Proof. An offer of proof is necessary where it is not 
reasonably clear what information is sought to be elicited by the question and 
whether that information is material and competent. 
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Retired. 


INBODY, Judge. 
I. INTRODUCTION 


Daniel L. Owens appeals his convictions for second degree 
murder, unlawful discharge of a firearm at an occupied vehicle, 
and use of a firearm to commit a felony. On appeal, Owens con- 
tends that the trial court’s preliminary instructions to the jury 
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and the self-defense instruction were erroneous. He further con- 
tends that he was denied a fair trial because the trial court erro- 
neously excluded testimony regarding a prior inconsistent state- 
ment by one of the State’s witnesses and refused defense 
counsel the opportunity to explore Owens’ state of mind regard- 
ing his claim of self-defense and alternatives to his act of force. 
For the reasons set forth herein, we reverse, and remand for a 
new trial. 


II. STATEMENT OF FACTS 

We review the evidence in the light most favorable to the 
State. State v. Pierce, 248 Neb. 536, 537 N.W.2d 323 (1995). 

Around 8 p.m. on June 18, 1997, Karen Zarp, her brother 
Jason Zarp, his friend Jeremy Jesionowicz, and Karen’s 
boyfriend Joel Kudym were riding in the Zarps’ 1991 Jeep 
Cherokee, returning to Springfield, Nebraska, after having gone 
to the Dairy Cream in Louisville, Nebraska, for “Slushies.” On 
the way home, Kudym was driving, Karen was in the front pas- 
senger’s seat, Jason was seated behind Karen, and Jesionowicz 
was seated behind Kudym. While the foursome was traveling 
toward Springfield, they encountered a 1989 blue Ford Escort, 
license plate No. 20-J777, in front of them, from which the male 
passenger was firing bottle rockets out of the window. Several 
of the bottle rockets hit the ground and ricocheted back toward 
the Jeep. Karen called 911 to report the situation. The operator 
gave Karen the telephone number for the Sarpy County sheriff’s 
office, which Karen then called and repeated the report of bot- 
tle rockets being fired from the Escort. At this time, the vehicles 
were south of Springfield, traveling north on Highway 50. 
Karen stated that the Sarpy County dispatcher told her to stay 
behind the Escort, so the Jeep stayed behind the Escort. 
However, the Jeep never got close enough to bump, or other- 
wise touch, the Escort. 

At a stoplight at the intersection of Interstate 80 and 
Highway 50 in Sarpy County, the Jeep pulled up in the right 
lane alongside the Escort, which was in the left lane. While the 
two vehicles were side by side at the stoplight, no one in the 
Jeep made any gestures toward the occupants of the Escort, nor 
did any of the occupants of the Jeep try to get out of that vehi- 
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cle, and no words were exchanged between the occupants of the 
two vehicles. However, the male passenger in the Escort, who 
was wearing red clothes and a red hat, pulled out a gun, firing 
it three or four times at the Jeep. Jesionowicz pulled Jason down 
after the first shot, which shattered the Jeep’s driver’s-side rear 
cargo window and hit the spare tire in the cargo area of the Jeep. 
The second shot hit the front passenger’s-door panel directly 
behind Karen, who had ducked. The last shot shattered the 
driver’s side window and hit Kudym in the left side of the head, 
just above his left ear. Kudym later died of his injury. 

After Kudym was struck by the bullet, his foot remained on 
the gas pedal, and the Jeep jolted forward. Jesionowicz, who 
was seated behind Kudym, reached forward and grabbed the 
steering wheel. Karen pulled Kudym’s foot off of the gas pedal 
and used the emergency brake to slow the Jeep down. The Jeep 
came to rest in front of Omaha Auto Auction on an access road 
about three blocks north of the I-80 and Highway 50 inter- 
change. 

Shortly after 10 p.m. on June 18, 1997, Zeb Simones, of the 
Cass County sheriff’s office, was dispatched to look for a blue 
Ford Escort. Simones was able to determine that the vehicle was 
registered to an individual residing in Cedar Creek, Cass 
County, Nebraska, so he headed to Cedar Creek to look for the 
Escort. Simones did stop the Escort, which was being driven by 
a female, Jennifer Jaderborg, and had a male passenger, Owens, 
who was wearing a red shirt or jacket and baggy blue jeans and 
had a goatee. Both individuals were taken into custody, and a 
search of the vehicle was made. Officers found a piece of white 
PVC pipe wrapped in electrical tape in the vehicle. 

Later, officers conducted a more thorough search of the vehi- 
cle pursuant to a warrant. During this search, officers located a 
red baseball cap on the floor by the passenger’s seat, bottle rock- 
ets on the back seat floor behind the driver’s seat, a box of 
ammunition underneath the passenger’s seat, and a loaded 9-mm 
Hungarian 380 semiautomatic handgun hidden between the back 
top seat cushion and the back bottom seat cushion of the Escort. 

Jaderborg was taken to the Sarpy County sheriff’s office. 
Owens was taken to the Sarpy County Law Enforcement Center. 
During transport, Owens asked Lt. John Kucer, of the Sarpy 
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County Sheriff’s Department, “what was this about?” Kucer 
explained the details of the incident to Owens, who then said, “I 
guess I am supposed to have shot somebody.” 

Early in the morning hours of June 19, 1997, Deputy Sheriff 
Kathe Erhart, an investigator with the Sarpy County Sheriff’s 
Department, interviewed Owens at the law enforcement center. 
During this interview, which apparently was conducted after 
Owens had been advised of his Miranda rights, Owens stated 
that the occupants of the Jeep had been waving their arms and 
yelling threats at him, but he could not state what those threats 
were. Additionally, Owens stated that he thought the rear pas- 
senger’s door was being opened and that “he felt threatened so 
he shot them.” When asked why he had placed the gun under- 
neath the back seat of the Escort, Owens responded that “he hid 
the gun because he shot it.” 

On July 22, 1997, an information was filed in Sarpy County 
District Court charging Owens with second degree murder, 
shooting at an occupied structure or vehicle, and use of a fire- 
arm to commit a felony. A jury trial was held on November 3, 
4, and 5, 1997. The State presented evidence as previously set 
forth in this statement of facts, in addition to the following 
evidence: 

Dr. Blaine Roffman testified that an autopsy was performed 
on Kudym on June 19, 1997, and that the cause of Kudym’s 
death was a gunshot wound to the head resulting in brain dam- 
age and brain hemorrhage. During the autopsy, Dr. Roffman 
removed the bullet slug that had killed Kudym. 

Sgt. Mark Bohaty of the Nebraska State Patrol Criminalistics 
Laboratory testified that he examined the 9-mm Hungarian 380 
semiautomatic handgun for the Sarpy County sheriff’s office to 
compare the firearm to the fired bullets. Bohaty performed a 
microscopic analysis of the bullet that was recovered during the 
autopsy of Kudym in comparison to a bullet test-fired from the 
handgun seized from the Escort, concluding that the bullet that 
killed Kudym was fired by the pistol. Bohaty also tested a slug 
found at the crime scene behind the passenger’s front tire of the 
Jeep and concluded that the slug was also fired by the handgun. 

During the State’s case in chief, Jaderborg testified that 
Owens said to her, “‘I think I saw some glass break. I hope I 


114 8 NEBRASKA APPELLATE REPORTS 


,99 


shot someone.’ ” On cross-examination, defense counsel asked 
Jaderborg if she, in her statement to police, stated that Owens 
said to her that “I hope I hit somebody.” Jaderborg admitted that 
such a statement was not included in her statement to police. 

After the State concluded its case in chief, Owens moved for 
dismissal for failure to state a prima facie case, which motion 
was overruled. Owens then presented his defense. 

One of the witnesses called by the defense was Laura Carey, 
Owens’ mother. Defense counsel sought to obtain testimony, 
over the State’s objection, from Carey concerning a prior incon- 
sistent statement allegedly made by Jaderborg for the purpose 
of impeaching Jaderborg’s testimony. The trial court sustained 
the State’s objection to this testimony. 

The final trial witness was Owens himself. He testified that 
one of the passengers in the back of the Jeep was throwing his 
hands up in what Owens believed were gang signs and was 
yelling at him. He further testified that the other occupants in 
the Jeep were “looking at [him] mean.” Then, Owens claimed 
that it looked like one of the passengers in the back seat was 
reaching under the seat to get a weapon or to open the door. 
However, during cross-examination when Owens was asked 
what he was shooting at when he fired the second shot, Owens 
stated, “I was trying to shoot toward the front of the vehicle, but 
I was a little shaky and couldn’t see.” The prosecutor asked, 
“Couldn’t see what?” Owens responded, “Couldn’t see too 
much of anything without my glasses.” 

On November 5, 1997, the jury found Owens guilty of sec- 
ond degree murder, discharging a firearm at an occupied vehi- 
cle, and use of a firearm to commit a felony. On November 14, 
Owens filed a motion for new trial, which was denied on 
December 19. Owens was sentenced to 40 years’ imprisonment 
on the second degree murder conviction, 10 years’ imprison- 
ment on the discharging a firearm at an occupied vehicle con- 
viction, and 15 years’ imprisonment on the use of a firearm to 
commit a felony conviction. The sentences for second degree 
murder and discharging a firearm at an occupied vehicle were 
ordered to run concurrently. The use of a firearm conviction was 
ordered to run consecutively to the other convictions. Owens 
then timely appealed to this court. 
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Il]. ASSIGNMENTS OF ERROR 

On appeal, Owens contends that the trial court’s preliminary 
instructions to the jury and the jury instruction regarding 
Owens’ claim of self-defense were erroneous. He further con- 
tends that he was denied a fair trial because the trial court erro- 
neously excluded testimony regarding an alleged prior incon- 
sistent statement by Jaderborg and refused defense counsel the 
opportunity to explore Owens’ state of mind regarding his claim 
of self-defense and alternatives to his act of force. 


IV. DISCUSSION 


1. PRELIMINARY JURY INSTRUCTIONS 

Owens’ first assignment of error is that the trial court gave 
erroneous jury instructions. The preliminary jury instruction to 
which Owens objects, in pertinent part, was the court’s advise- 
ment to the jury: 

You should not pay any attention to news reports that may 
be made regarding the case. I am comfortable with the 
twelve of you folks that you could read a news article and 
it wouldn’t influence you one way or the other. I would 
almost tell you to save the papers and after the case is over 
read the news articles or have somebody tape it and listen 
because you may not recognize the case in the news arti- 
cle that you read. So stay away from any of the media 
reports on it during the next couple of days or until the 
case is [submitted] for your deliberation. . . . 
Owens contends that the preliminary instruction somehow 
might have misled the jury members into believing that they 
could review media reports after the case was submitted to the 
jury, but before the verdict was reached, and that this denied 
him a fair trial. 

[1] Jury instructions must be read as a whole, and if they 
fairly present the law so that the jury could not be misled, there 
is no prejudicial error. State v. Brunzo, 248 Neb. 176, 532 
N.W.2d 296 (1995); State v. Hiemstra, 6 Neb. App. 940, 579 
N.W.2d 550 (1998). 

[2] In an appeal based on the claim of an erroneous instruc- 
tion, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
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substantial right of the appellant. State vy. McHenry, 250 Neb. 
614, 550 N.W.2d 364 (1996); State v. Woods, 249 Neb. 138, 542 
N.W.2d 410 (1996); State v. Derry, 248 Neb. 260, 534 N.W.2d 
302 (1995). 

At the beginning of these preliminary instructions, the judge 
stated: 

Before we go any further I want to make a few remarks 
about what we are going to do. Near the end of the trial I 
will give you detailed instructions that explain the rules of 
law in the case, and what IJ say now is not a substitute for 
those more detailed instructions, but only an introduction 
to the trial. 
Additionally, at the close of the trial, the court instructed the 
jury pursuant to instruction No. 10 that “[a]nything you may 
have seen or heard about this case outside the courtroom” is not 
evidence. It is clear that when the jury instructions in the instant 
case are read in their entirety, they fairly present the law and are 
not misleading, and that Owens cannot show any prejudice 
resulting from the complained of instruction. 

Furthermore, even if the tendered instructions had been mis- 
leading, it is clear that Owens could not have suffered any prej- 
udice therefrom. The instant case was submitted to the jury at 
12:20 p.m. on November 5, 1997, and the jury returned its ver- 
dict before 5:21 p.m. that same day, which was the time that the 
jury verdict form was file stamped by the clerk of the Sarpy 
County District Court. Thus, the jury had no opportunity to con- 
sult outside media reports from the time the case was submitted 
until the verdict was reached. 

In sum, the tendered jury instructions fairly presented the law 
and were not misleading, and Owens did not show any preju- 
dice resulting from the complained of instruction. Therefore, 
this assignment of error is without merit. 


2. SELF-DEFENSE INSTRUCTION 
Owens’ second assignment of error is that jury instruction No. 
9, regarding self-defense, was erroneous because it instructed 
the jury that Owens’ claim of self-defense could not have been 
based upon the possibility of a threat from the other occupants 
of the Jeep, but could only have been pees upon a threat from 
the victim, Kudym. 


STATE v. OWENS 117 
Cite as 8 Neb. App. 109 


{3] To establish reversible error from a court’s refusal to give 
a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court’s refusal to give the 
tendered instruction. State v. Kinser, 252 Neb. 600, 567 N.W.2d 
287 (1997); Kent v. Crocker, 252 Neb. 462, 562 N.W.2d 833 
(1997); State v. Glantz, 251 Neb. 947, 560 N.W.2d 783 (1997). 

[4] Justifications for the use of force are statutorily defined 
affirmative defenses. State v. Kinser, supra. See Neb. Rev. Stat. 
§ 28-1416(1) (Reissue 1995). In pertinent part, Neb. Rev. Stat. 
§ 28-1409 (Reissue 1995), Nebraska’s use of force in self-pro- 
tection statute, provides: 

(1) . .. [T]he use of force upon or toward another per- 
son is justifiable when the actor believes that such force is 
immediately necessary for the purpose of protecting him- 
self against the use of unlawful force by such other person 
on the present occasion. 


(4) The use of deadly force shall not be justifiable under 
this section unless the actor believes that such force is nec- 
essary to protect himself against death [or] serious bodily 
harm . . . nor is it justifiable if: 

(a) The actor, with the purpose of causing death or seri- 
ous bodily harm, provoked the use of force against himself 
in the same encounter; or 

(b) The actor knows that he can avoid the necessity of 
using such force with complete safety by retreating... . 

Neb. Rev. Stat. § 28-1406(3) (Reissue 1995) defines 
“{djeadly force” in part as 
force which the actor uses with the purpose of causing or 
which he knows to create a substantial risk of causing 
death or serious bodily harm. Purposely firing a firearm in 
the direction of another person or at a vehicle in which 
another person is believed to be constitutes deadly force. 
In the instant case, jury instruction No. 9 provided: 

The defendant acted in self defense if: 

(1) Joel Kudym threatened death or serious bodily 
harm; and 
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(2) The defendant did not provoke any such threat of 
death or serious bodily harm against him with the intent of 
using deadly force in response; and 

(3) Under the circumstances as they existed at the time, 
the defendant reasonably believed that his use of deadly 
force was immediately necessary to protect him against 
death or serious bodily harm; and 

(4) Before using deadly force, the defendant either tried 
to get away or did not try because he reasonably did not 
believe he could do so in complete safety. 

The fact that the defendant may have been wrong in 
estimating the dahger does not matter so long as there was 
a reasonable basis for what he believed and he acted rea- 
sonably in response to that belief. 

Instruction No. 9 is clearly taken from NJI2d Crim. 7.3, “Self 
Defense (Deadly Force),” which provides: 

The defendant acted in self defense if: 

(1) (here insert victim’s name) (here insert appropriate 
language such as threatened, attempted, caused, threat- 
ened or caused) (death, serious bodily harm, kidnapping, 
sexual intercourse compelled by force or threat of force); 
and 

(2) the defendant did not provoke any such (use of 
force) against (him, her) with the intent of (using deadly 
force) in response; and 

(3) under the circumstances as they existed at the time, 
the defendant reasonably believed that (his, her) (use of 
deadly force) was immediately necessary to protect (him, 
her) against (death, serious bodily harm, kidnapping, sex- 
ual intercourse compelled by force or threat of force)[; and 

(4) before (using deadly force) the defendant either 
tried to get-away or did not try because (he, she) reason- 
ably did not believe (he, she) could do so in complete 
safety]. 

The fact that the defendant may have been wrong in 
estimating the danger does not matter so long as there was 
a reasonable basis for what (he, she) believed and (he, she) 
acted reasonably in response to that belief. 
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[5] Although a trial court generally retains discretion in the 
wording of jury instructions, whenever an instruction from the 
Nebraska Jury Instructions is applicable and, from a considera- 
tion of the facts and prevailing law, the trial court determines 
that an instruction on a particular subject is appropriate, the 
instruction in the Jury Instructions should be used. State v. 
Stahl, 240 Neb. 501, 482 N.W.2d 829 (1992). See, also, State v. 
Stueben, 240 Neb. 170, 481 N.W.2d 178 (1992); State v. Dush, 
214 Neb. 51, 332 N.W.2d 679 (1983). A rule adopted in 1989 
by the Supreme Court regarding Nebraska Jury Instructions, 
which was amended in 1996, provides in pertinent part: 

Nebraska Jury Instructions, Second Edition (NJI2d), is 
designed for use when the instruction correctly states the 
law and the pleadings and evidence calls for such an 
instruction. Where applicable, a trial judge may utilize an 
appropriate NJI instruction. 


The rule of practice adopted by [the Nebraska Supreme 
Court] on November 20, 1968, requiring use of the 
Nebraska Jury Instructions is hereby rescinded. 
NJI2d at xxxix. Thus, if the self-defense jury instruction cor- 
rectly stated the law, the trial court did not err in utilizing the 
Nebraska Jury Instructions. We proceed to consider whether the 
jury instructions were a correct statement of the law, as appli- 
cable to the facts in the instant case. 

In State v. Duis, 207 Neb. 851, 301 N.W.2d 587 (1981), the 
Nebraska Supreme Court considered the defendant’s claim that 
the self-defense instruction given by the trial court, which fol- 
lowed the Nebraska Jury Instructions, was incorrect under the 
circumstances of that case. 

In State v. Duis, supra, Duis, accompanied by a friend, drove 
his car to an Arby’s, went inside to place an order for food, 
picked up the order, and went back out to his car. In the mean- 
time, David Moss drove his car to the same Arby’s. Moss was 
accompanied by the victim, Allan Ray Veasley. Moss and 
Veasley also went inside and ordered some food. At some point, 
name calling ensued between the parties. Moss walked back to 
his car and “made motions as if to take something out of the 
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back seat and lay it up on top of the hood of the car as if it were 
a gun.” State v. Duis, 207 Neb. at 853, 301 N.W.2d at 589. Duis 
and his friend got into Duis’ car and started to leave the parking 
lot. However, Duis saw where Moss was standing and thought 
that Moss had a weapon in his hand. While driving forward, 
Duis reached under his seat, picked up a .32-caliber handgun, 
and with his right hand fired three shots behind him in the direc- 
tion of Moss’ car, striking Veasley in the thigh. At trial, Duis 
claimed self-defense, and the jury was instructed on that theory. 
However, the jury convicted Duis of second degree assault. 

One of Duis’ claims on appeal was that the self-defense 
instruction given to the jury was incorrect under the circum- 
stances of the case. In its consideration of Duis’ appeal, the 
Nebraska Supreme Court stated: 

Although never specifically pointed out to the trial 
court, it is apparent that the language . . . claimed by the 
defendant to have been unclear is the following: “The use 
of force upon or toward another person is justifiable when 
the actor believes that such force is immediately necessary 
for the purpose of protecting himself against the use of 
unlawful force by such person on the present occasion.” 
Undoubtedly, it would have been more precise had the 
instruction explained to the jury that if the defendant was 
justified in using force toward Moss, he was justified in the 
force employed, which mistakenly struck the actual victim. 
Mayweather v. State, 29 Ariz. 460, 242 P. 864 (1926). 

(Emphasis supplied.) State v. Duis, 207 Neb. at 856, 301 
N.W.2d at 590. However, the court held that because the 
instruction given by the trial court was a correct statement of the 
law and Duis never proposed an alternate instruction, no error 
occurred. 

[6] The distinction between State v. Duis, supra, and the 
instant case is that, in Duis, although a more precise instruction 
could have been given to the jury, the instruction that was given 
was legally correct. However, in the instant case, the jury was 
specifically instructed that the threat of force could only have 
come from the victim. According to Duis, this is not a correct 
statement of the law. Pursuant to Duis, if a defendant is justified 
in using force toward an individual, the defendant is justified in 
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the force employed, which mistakenly strikes the actual victim. 
Thus, the self-defense instruction given to the jury in the instant 
case was legally incorrect, was prejudicial to Owens, and neces- 
Sitates a reversal of his convictions and a remand of this cause 
for a new trial. 

Although we have determined that Owens’ convictions must 
be reversed and the cause remanded for a new trial, because 
Owens’ remaining assignments of error are likely to recur dur- 
ing his retrial, we proceed to address those issues. See, State v. 
Harney, 237 Neb. 512, 466 N.W.2d 540 (1991); State v. 
Engleman, 5 Neb. App. 485, 492, 560 N.W.2d 851, 857 (1997) 
(“[I]f an issue is likely to recur upon remand, an appellate court 
may discuss it, even though it is not dispositive of the appeal”). 


3. ERRONEOUS EXCLUSION OF EVIDENCE 

Owens’ final assignment of error is that he was denied a fair 
trial because the trial court did not allow defense counsel to 
obtain testimony from Carey, his mother, regarding an alleged 
prior inconsistent statement by Jaderborg which he claims 
would have impeached Jaderborg’s testimony. Additionally, 
Owens contends that the trial court erred in refusing defense 
counsel the opportunity to explore Owens’ state of mind regard- 
ing his claim of self-defense and alternatives to his act of force. 

[7] It is within the trial court’s discretion to admit or exclude 
evidence, and such rulings will be upheld on appeal absent an 
abuse of discretion. State v. Andersen, 232 Neb. 187, 440 
N.W.2d 203 (1989); State v. Blair, 230 Neb. 775, 433 N.W.2d 
518 (1988); State v. Methe, 228 Neb. 468, 422 N.W.2d 803 
(1988). 


(a) Prior Inconsistent Statement 

First, we address Owens’ contention that the trial court erred 
by refusing to allow defense counsel to obtain testimony from 
Carey concerning a prior inconsistent statement allegedly made 
by Jaderborg for the purpose of impeaching Jaderborg. 

During the State’s case in chief, Jaderborg testified that 
Owens said to her, “‘I think I saw some glass break. I hope I 
shot someone.’” On cross-examination, defense counsel asked 
Jaderborg if she, in her statement to police, stated that Owens 
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said to her, “I hope I hit somebody.” Jaderborg admitted that 
such a statement was not included in her statement to police. 

Defense counsel attempted further impeachment of 
Jaderborg during the presentation of Owens’ defense by calling 
Carey to the stand. The following colloquy took place during 
Carey’s testimony: 

[DEFENSE COUNSEL:] Did [Jaderborg] tell you in 
any conversations that you had with her that [Owens] had 
ever said he hoped he had hit anybody when he shot the 
gun? 

[PROSECUTOR]: Objection, hearsay. 

THE COURT: Sustained. 

[DEFENSE COUNSEL]: This is offered to rebut the 
testimony of that witness. 

THE COURT: I sustained the objection. 

[DEFENSE COUNSEL]: Did she ever state whether or 
not [Owens] had told her he hoped he had hit somebody? 

[CAREY:] No. 

[PROSECUTOR]: Same objection, Your Honor. 

THE COURT: Sustained. 

The State did not move to strike Carey’s answer. An off-the- 
record discussion was then had between the court and counsel 
at the bench. The jury was sent to the jury room, and the fol- 
lowing proceedings were held outside of the jury’s presence: 

[DEFENSE COUNSEL]: Let the record show that the 
young lady, Jaderborg, has testified under oath that she has 
never been in my client’s family’s home subsequent to the 
shooting. I called the mother of [Owens] to impeach her, 
who has testified she has in fact been there every Tuesday 
and Thursday for purposes of communicating with 
[Owens] on the telephone, and since the young lady has 
said that [Owens] told her I hope I hit somebody when I 
fired the gun, it’s permissible for me to bring this woman 
in to say she has talked to me many times and what she 
told me [Owens] said was I hope I didn’t hit anybody 
when I fired the gun. I think I am impeaching her by this 
testimony. I don’t know how else to impeach her. By call- 
ing somebody to whom she has made a totally contradic- 
tory statement, I think that’s proper impeachment. She is 
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going to say that the girl told me that he said I hope I 
didn’t hit somebody. 

THE COURT: Mr. [Prosecutor]? 

[PROSECUTOR]: My position is that information is 
hearsay within hearsay. I guess I don’t have an argument 
with counsel, giving counsel a chance to impeach a wit- 
ness, to do what he has to do for his client. He has done 
that with his line of questioning with this witness already. 
To get to the point who said what and bring in third par- 
ties after the fact is hearsay within hearsay. 

THE COURT: Objection is sustained. 

[DEFENSE COUNSEL]: If the witness were allowed to 
testify she would testify that the young woman told her 
[Owens] said that he hoped he hadn’t hit anybody when he 
fired the gun. 

THE COURT: Offer made and same objection? 

[PROSECUTOR]: Yes. 

THE COURT: Same ruling. 

In his brief, Owens contends that the court should have 
allowed Carey to testify to Jaderborg’s alleged prior inconsis- 
tent statement, “despite the constraints in the exception for prior 
inconsistent statements as set out in Nebraska Revised Statutes 
§ 2[7]-801” because the statement went to Owens’ intent and 
because the jury should have been allowed the opportunity to 
determine witness credibility. Brief for appellant at 11. 

[8] Neb. Evid. R. 801, Neb. Rev. Stat. § 27-801 (Reissue 
1995), provides, in pertinent part: 

(4) A statement is not hearsay if: 

(a) The declarant testifies at the trial or hearing and is 
subject to cross-examination concerning the statement, 
and the statement is (i) inconsistent with his testimony and 
was given under oath subject to the penalty of perjury at a 
trial, hearing, or other proceeding, or in a deposition... . 

Thus, “what was previously characterized as hearsay available 
for the purpose of impeachment only has now become substan- 
tive evidence of fact contained in the statement, provided the 
requirements prescribed by Rule 801(4)(a)(i) are satisfied.” 
State v. Johnson, 220 Neb. 392, 397, 370 N.W.2d 136, 140 
(1985), abrogated on other grounds, State v. Morris, 251 Neb. 
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23, 554 N.W.2d 627 (1996). Accord State v. Williams, 224 Neb. 
114, 396 N.W.2d 114 (1986). 

In the instant case, the alleged prior inconsistent statement 
sought to be used by the defense to impeach Jaderborg’s testi- 
mony was not given under oath or made in another proceeding 
or deposition. Therefore, the alleged prior inconsistent state- 
ment does not fall under the provisions of § 27-801(4)(a)(i). 
However, although not substantive evidence, if Jaderborg, as a 
witness in Owens’ trial, had been impeached by her statements 
to Carey, Jaderborg’s credibility and the weight to be given to 
her testimony would have been matters for evaluation and deter- 
mination by the jury.’See, State v. Williams, supra; State v. 
Robertson, 223 Neb. 825, 394 N.W.2d 635 (1986). 

{9] Neb. Evid. R. 613(2), Neb. Rev. Stat. § 27-613(2) 
(Reissue 1995), provides in pertinent part that “{e]xtrinsic evi- 
dence of a prior inconsistent statement by a witness is not 
admissible unless the witness is afforded an opportunity to 
explain or deny the same and the opposite party is afforded an 
opportunity to interrogate him thereon, or the interests of justice 
otherwise require.” The foundational requirement of § 27-613(2), 
that the witness be afforded an opportunity to explain or deny 
the alleged prior inconsistent statement, may be met either 
before or after the introduction of the extrinsic impeaching evi- 
dence. State y. Johnson, supra; State v. Price, 202 Neb. 308, 275 
N.W.2d 82 (1979); State v. Al-Zubaidy, 5 Neb. App. 327, 559 
N.W.2d 774 (1997), rev’d on other grounds 253 Neb. 357, 570 
N.W.2d 713. 

In State v. Al-Zubaidy, supra, during the State’s case in chief, 
the witness testified that Al-Zubaidy came to the home, broke 
through the back door with a knife in his hand, began stabbing 
the first victim, and when the victim’s daughter attempted to 
assist her mother, Al-Zubaidy stabbed her. During the second 
victim’s testimony (State’s witness), she also stated that she had 
moved to Michigan. On cross-examination, Al-Zubaidy did not 
confront the State’s witness with the alleged prior inconsistent 
statement, and at the conclusion of the State’s witness’ testi- 
mony, Al-Zubaidy did not request that the State’s witness 
remain subject to recall, nor did he in any way suggest to the 
State that there was a need for the State’s witness to remain in 
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Nebraska to possibly explain or deny a prior inconsistent state- 
ment. The court dismissed the State’s witness, and it is apparent 
from the dialog between the attorneys at the time of the prof- 
fered extrinsic testimony concerning the alleged prior inconsis- 
tent statement that the State’s witness returned to Michigan 
after testifying. 

During Al-Zubaidy’s defense, he sought to present testimony 
from Al-Zubaidy’s witness concerning the alleged prior incon- 
sistent statement made by the now-absent State’s witness. The 
district court refused to allow Al-Zubaidy to present the extrin- 
sic evidence of the State’s witness’ alleged prior inconsistent 
statement. Al-Zubaidy appealed this ruling to the Nebraska 
Court of Appeals. 

On appeal, the State argued that the State’s witness became 
unavailable after testifying and, therefore, would not have had 
an opportunity to explain or deny the alleged prior inconsistent 
statement. Al-Zubaidy argued that the decision not to confront 
the State’s witness with the alleged prior inconsistent statement 
during her testimony was a tactical decision and that Al- 
Zubaidy was never notified that the State’s witness would 
become unavailable. 

In finding that the district court did not err in refusing to 
allow Al-Zubaidy to present extrinsic evidence of the witness’ 
alleged prior inconsistent statement, the Court of Appeals 
Stated: 

On the facts of the present case, it is apparent that [the 
State’s witness] would not have had an opportunity to 
explain or deny the alleged inconsistent prior statement 
had [Al-Zubaidy’s witness] been allowed to testify. 
Appellant was aware that [the State’s witness] was living 
in Michigan when she testified, and he did nothing to sug- 
gest to anyone that there was reason for her to remain in 
Nebraska after her testimony was finished. Because rule 
613(2) requires that the party to be impeached be given an 
opportunity to explain or deny the inconsistent statement, 
and because such an opportunity would have been denied 
(the State’s witness] in the present case, the district court 
did not err in refusing to allow the extrinsic evidence. 
Additionally, appellant has not demonstrated that the 
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interests of justice require dispensing with the founda- 
tional requirement of rule 613(2) in the present case. This 
assigned error is without merit. 

5 Neb. App. at 339-40, 559 N.W.2d at 782. 

In the instant case, although Owens had the opportunity to 
cross-examine Jaderborg regarding her alleged prior inconsis- 
tent statement to Carey, he did not do so. During Owens’ 
defense, he then sought to introduce extrinsic evidence of 
Jaderborg’s alleged prior inconsistent statement through 
Carey’s testimony. However, the requirement in § 27-613 that a 
witness sought to be impeached by an alleged prior inconsistent 
statement must be afforded an opportunity to explain or deny 
the alleged prior inconsistent statement may be met either 
before or after the introduction of the extrinsic impeaching evi- 
dence. Therefore, Jaderborg could have been recalled after 
Carey’s testimony to allow her the opportunity to explain or 
deny the alleged prior inconsistent statement. Unlike the wit- 
ness in State v. Al-Zubaidy, supra, the evidence adduced was 
that at the time of Owens’ trial, Jaderborg went to Burke High 
School and, thus, would have been available for Owens to recall 
to testify. Consequently, the district court abused its discretion 
by refusing to allow Owens to adduce the extrinsic testimony of 
Jaderborg’s alleged prior inconsistent statement through Carey. 


(b) Exclusion of Owens’ Testimony 
Regarding His State of Mind 
Next, Owens contends that the district court erred in exclud- 
ing testimony by Owens regarding alternatives to his act of 
force and his self-defense claim. The questions which Owens 
contends he should have been allowed to answer are as follows: 
[DEFENSE COUNSEL:] Was there any other option 
that you had, that you were aware of, at the time you fired 
the gun? 
[PROSECUTOR]: Objection, form of the question. 
THE COURT: Sustained. 
[DEFENSE COUNSEL:] Did you think you could do 
anything else other than what you did? 
[PROSECUTOR]: Objection, form of the question. 
THE COURT: Sustained. 
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Neb. Evid. R. 103, Neb. Rev. Stat. § 27-103 (Reissue 1995), 
provides that error may not be predicated upon a ruling exclud- 
ing evidence unless a substantial right of the party is affected 
and unless “the substance of the evidence was made known to 
the judge by offer or was apparent from the context within 
which questions were asked.” See, also, State v. Cortis, 237 
Neb. 97, 465 N.W.2d 132 (1991); State v. Eldred, 5 Neb. App. 
424, 559 N.W.2d 519 (1997). 

[10] In State v. Fonville, 197 Neb. 220, 248 N.W.2d 27 
(1976), the Nebraska Supreme Court stated that § 27-103 does 
not appear to have changed the general rule previously applica- 
ble that where evidence is excluded, an offer of proof is gener- 
ally a prerequisite to review on appeal. In Fonville, the court 
held that an offer of proof was necessary where it was not 
reasonably clear what information was sought to be elicited by 
the question and whether that information was material and 
competent. 

In the instant case, no offer of proof was made by defense 
counsel and the substance of the evidence sought to be elicited 
was not apparent from the context within which the questions 
were asked, While one might reasonably speculate that Owens’ 
answers to the proffered questions by defense counsel would be 
exculpatory and consistent with Owens’ self-defense theory, we 
are not allowed to speculate as to such matters. See State v. 
Eldred, supra (because appellate court could only speculate on 
what evidence might have ultimately been from question asked, 
trial counsel failed to preserve alleged error for appellate 
review). Therefore, because we are unable to determine from 
the questions and the context thereof what evidence Owens’ 
trial counsel was attempting to offer and whether it was compe- 
tent without engaging in speculation, the claim of error cannot 
be sustained because there was no offer of proof to overcome 
these deficiencies. 


V. CONCLUSION 
For the reasons set forth herein, Owens’ convictions are 
reversed, and this cause is remanded for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


128 


8 NEBRASKA APPELLATE REPORTS 


PAUL A. MATHEW, APPELLANT, V. JANE M. PALMER, APPELLEE. 


10. 


11. 


12. 


589 N.W. 2d 343 
Filed February 9, 1999. No. A-97-196. 


Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate 
court reviews the case de novo on the record to determine whether there has been an 
abuse of discretion by the trial judge. 

Property Division: Appeal and Error. The division of property is a matter 
entrusted to the discretion of the trial judge, which will be reviewed de novo on the 
record and will be affirmed in the absence of an abuse of discretion. 

Evidence: Appeal and Error. In a de novo review on the record, an appellate court 
feappraises the evidence as presented by the record and reaches its own independent 
conclusions with respect to the matters at issue. When evidence is in conflict, the 
appellate court considers, and may give weight to, the fact that the trial judge heard 
and observed the witnesses and accepted one version of the facts rather than another. 
Judgments: Appeal and Error. With respect to questions of law, an appellate court 
has an obligation to reach a conclusion independent of the determination made by the 
court below. 

Workers’ Compensation: Property Division. A workers’ compensation award is 
marital property only to the extent the award recompensed the couple’s loss of 
income during the marriage. 

Property Division: Proof. The burden of proof to show that property is nonmarital 
property is on the person making the claim. 

Property Division. Property owned at marriage, inherited, or received by gift is not 
generally considered part of the marital estate. 

Property Division: Valuation. A spouse cannot acquire an interest in the nonmari- 
tal property of the other spouse for services related to that property absent evidence 
of the value of such services to the nonmarital property of the other spouse. 
Property Division. As a general mule, all property accumulated and acquired by 
either spouse during the marriage is part of the marital estate, unless it falls within an 
exception to the general rule. Such exceptions include property accumulated and 
acquired through gift or inheritance, or property held in trust by a third person. 
Property obtained through one or both spouses’ employment, however, is not such an 
exception. 

____. In cases where the growth of the marital estate cannot be attributed to one 
spouse more than to the other spouse, the trial court may divide the estate equally. 
____. The division of marital property should take into account when the growth of 
the marital estate can be traced to one spouse and the other spouse, through indolence 
or neglect, chose to make only minimal beneficial contributions to the marriage and 
was hot engaged in activity beneficial to the marriage. 

____. Prolonged, unexplained unemployment of a spouse must be considered in eval- 
uating the contributions of that unemployed spouse to the marital estate. 


Appeal from the District Court for Sarpy County: RONALD E. 


REAGAN, Judge. Affirmed. 
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HANNON and Mugs, Judges, and Norton, District Judge, 
Retired. 


HANNON, Judge. 

Paul A. Mathew appeals from a decree dissolving his mar- 
riage to Jane M. Palmer. Paul alleges that the trial court erred 
(1) in dividing the parties’ property, specifically, in not includ- 
ing in the marital estate the proceeds realized from a lawsuit for 
breach of privacy Jane suffered and a separate pending cause of 
action for damages Jane suffered from medical malpractice; (2) 
in determining which of the assets or debts of the parties were 
marital assets and debts; and (3) in determining Paul’s interest 
in the marital estate based on findings that the 13-year marriage 
was of short duration. We conclude that neither the recovery 
from the tort proceeds of the privacy action nor the cause of 
action for malpractice is part of the marital estate and that the 
trial court erred in determining the parties’ marriage was of 
short duration. Upon a de novo review, we conclude that in view 
of Paul’s indolence over a period of several years, the trial court 
did not abuse its discretion in its division of the assets and debts 
of the parties. We therefore affirm. 


I. BACKGROUND 

Paul and Jane were married on September 2, 1983, in 
Omaha, Nebraska. Two children were born of the marriage, 
Jane Elizabeth, born December 19, 1987; and James, born 
December 31, 1990. The court awarded Jane custody of both 
children and awarded Paul reasonable rights of visitation. Paul 
was ordered to pay child support of $755 per month for both 
children and $517 when there is one child to be supported, as 
calculated in a Nebraska Child Support Guidelines worksheet 
attached to the decree. The court also required Jane to maintain 
health insurance on the children and ordered each party to pay 
50 percent of specified health expenses not covered by insur- 
ance and 50 percent of the children’s Montessori tuition and 
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expenses. The court awarded no alimony. None of these provi- 
sions of the decree are questioned. All questions raised in this 
appeal concern the distribution of property. 


Il. ASSIGNMENTS OF ERROR 

Restated, Paul claims the court erred (1) in finding that the 
duration of the marriage was short, (2) in determining the value 
of Paul’s contribution to the marital estate, (3) in determining 
the value of the marital estate, (4) in determining Paul’s share 
of the marital estate, (5) in awarding certain litigation proceeds 
to Jane, (6) in permitting Jane to “double count” assets out of 
the marital estate, and (7) in allowing $26,000 of stock to be set 
off against the marital estate. In essence, Paul alleges the prop- 
erty settlement is unreasonable and unfair. We have organized 
these assignments into a format that we think will make the 
issues and our decision clearer. 


Ill. STANDARD OF REVIEW 

[1-3] In actions for dissolution of marriage, an appellate 
court reviews the case de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge. 
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998); 
Priest v. Priest, 251 Neb. 76, 554 N.W.2d 792 (1996); Reichert 
v, Reichert, 246 Neb. 31, 516 N.W.2d 600 (1994). The division 
of property is a matter entrusted to the discretion of the trial 
judge, which will be reviewed de novo on the record and will be 
affirmed in the absence of an abuse of discretion. In a de novo 
review on the record, an appellate court reappraises the evi- 
dence as presented by the record and reaches its own indepen- 
dent conclusions with respect to the matters at issue. When evi- 
dence is in conflict, the appellate court considers, and may give 
weight to, the fact that the trial judge heard and observed the 
witnesses and accepted one version of the facts rather than 
another. Thiltges v. Thiltges, 247 Neb. 371, 527 N.W.2d 853 
(1995). 

[4] With respect to questions of law, an appellate court has an 
obligation to reach a conclusion independent of the determina- 
tion made by the court below. Frey v. Blanket Corp., 255 Neb. 
100, 582 N.W.2d 336 (1998). 
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IV. ANALYSIS 


1. PRELIMINARY CONSIDERATIONS 

As a preliminary matter, Paul and Jane’s marriage lasted 13 
years. We are not sure what the trial court meant by its finding 
that the marriage was of short duration on “a de facto” basis or 
what effect that finding had on the trial court’s division of prop- 
erty. We do not believe the nature of the parties’ relationship 
had anything to do with the duration of the marriage. In our de 
novo review, this finding of the trial court will be ignored. 

Paul also assigns as error the allowance of $26,000 against 
the Omaha World-Herald stock, which he claims was set off 
against his share of the marital estate, and the court’s permis- 
sion to “double count assets.” The latter point is concerned with 
the effect the trial court gave to $30,000 that Jane borrowed 
after the parties separated to distribute to Paul. We are unable to 
determine how the trial court arrived at what it referred to as the 
“total marital estate,” and therefore, we are not sure what effect 
the trial court gave the debts of the parties. We will consider the 
effect of these debts of the parties later in the opinion when we 
list the assets and determine which debts are marital debts, and 
in the light of that discussion, we will give those debts the effect 
we think appropriate. After our de novo determination of a rea- 
sonable distribution, we will compare that distribution to the 
effect of the trial court’s distribution. We follow this procedure, 
because we cannot determine how the trial judge arrived at 
some of the net values he announced in explaining his decision. 

A de novo review on the issue of property division requires a 
determination of the parties’ nonmarital property, the property 
included in the marital estate, its value, and its distribution. 
Certain background information will make this evidence easier 
to follow. 


2. PERSONAL HISTORY OF PARTIES 
AND THEIR MARRIAGE 


Paul and Jane met in 1981 when he was employed by the Leo 
Daly Co. as general counsel and she had been employed by the 
Omaha World-Herald newspaper for 8 years. Paul had received 
a bachelor’s degree, a master’s degree, and a juris doctorate 
degree and was a member of the Nebraska State Bar Associa- 
tion. Paul was also a “retired” Naval officer. 
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The couple was married on September 2, 1983. Paul was 34, 
and Jane was 37. Shortly after the marriage, Paul quit his job 
with the Leo Daly Co. because he felt he had better professional 
opportunities in California. Paul passed the California bar 
examination and then took a position as an insurance defense 
attorney in California. While in California, Paul was involved in 
two legal actions concerning land owned by his father’s family. 
In 1984 and 1985, Jane and Paul lived apart for 15 months while 
Paul worked in California. Paul returned to Omaha in 1985 and 
obtained a position with Peter Kiewit Sons’, Inc. Paul testified 
he came back to Nebraska rather than have Jane move to 
California, because her status as “‘a key employee” could not be 
transferred to California. Paul worked for Kiewit from Septem- 
ber 1985 until January 1, 1988, when he and three other attor- 
neys were laid off. Paul has not been employed or engaged in a 
moneymaking business since that time. Paul began receiving 
counseling for depression in 1988 but testified that he otherwise 
was in good health. Jane was still employed by the Omaha 
World-Herald at the time of trial, and her income had steadily 
increased over the years. 

Paul testified that his gainful employment since January 
1988 had been a series of lawsuits for his family. Paul testified 
that he “protected [his] wife and children and served in‘a vari- 
ety of functions most men don’t ever do.” Paul’s grandparents 
had a valuable piece of property in trust, which he found had 
been abused by the trustee, the Bank of America. On behalf of 
his family, Paul initiated a suit to recover the loss, but the suit 
was dismissed for failure to prosecute. Paul was also involved 
in a malpractice suit against the California attorney who failed 
to prosecute that action. Ultimately, a settlement was reached, 
and in the fall of 1993 or spring of 1994, Paul received $96,000 
as his share of the loss. Paul testified that he spent a great deal 
of time and effort on these matters. This $96,000 is treated 
below as an inheritance of Paul’s. 

Generally, the parties kept their finances separate. The cou- 
ple purchased a home in Sarpy County, Nebraska, in 1986. 
While Paul was employed, he generally made the mortgage 
payments and paid the utilities. At first, Paul paid these bills 
using his earnings, and later, he paid them from his inheritance. 
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Paul testified that he was able to use his savings and his inheri- 
tance to maintain the operation of the household for about 3 
years. He also liquidated his IRA, pension plans, and invest- 
ment portfolio. Paul testified that during the years when his 
“equity” was low, he would borrow against his credit cards, and 
at the time of the final hearing, his credit card balance was 
approximately $26,000. In 1991, his credit card debt was almost 
that much, and Jane withdrew $6,000 from her IRA account to 
pay on his “consumer debt.” The parties also took out a “con- 
solidation loan” of $18,000 to $20,000. (The evidence is 
unclear as to the exact amount borrowed.) This is one of the 
loans that encumbered the Omaha World-Herald stock at the 
time of trial, Jane also paid Paul’s credit card debts at other 
times and paid on these loans, but there is no evidence of the 
amounts or dates of these actions. 

In late 1993 or early 1994, Jane told Paul that she would no 
longer pay his “charges.” The evidence shows that from Paul’s 
credit cards and checks, Jane was able to demonstrate that Paul 
spent $20,617 in 1994, $9,402 in 1995, and $6,618 in 1996 for 
personal and luxury items. Jane claims Paul dissipated their 
resources by spending and credit card charges. She testified that 
during their marriage, she did not have the money to purchase 
clothes for the children, furniture, and other household items. 

Jane had breast implants a year after the parties were mar- 
ried. The implants ruptured and gave rise to a cause of action 
for the resulting personal injuries. We shall refer to this suit as 
the malpractice action. In addition, a doctor published an article 
in a Minneapolis, Minnesota, newspaper displaying an x ray 
showing Jane’s breast implant problems and identifying Jane by 
name. This resulted in a lawsuit by Jane against the doctor and 
the newspaper for what we shall call her privacy action. This 
action was ultimately settled, and after payment of the attorney 
fees and expenses, $100,243 remains in two separate accounts 
at First Bank in Jane’s name. Paul maintains both the malprac- 
tice action and the settlement proceeds of the privacy action, or 
a part thereof, are marital property, and Jane disputes this. The 
trial court found both litigation proceeds were nonmarital prop- 
erty. The issues concerning the recovery or possible recovery 
from these actions will be considered later in this opinion. 
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Paul testified that from 1988 until 1993, he did “everything 
[he] could to keep the house going,” such as the shopping, 80 
percent of the cooking, and “straightening up” the house. He 
testified that they had a woman care for their children in their 
home from 1988 through 1991 so the children would have the 
care he “didn’t know how to give.” A cleaning woman came 
regularly during their marriage, the most recent time period 
being the 5 years preceding the trial. Jane disputes the amount 
and value of Paul’s domestic service, although she does admit 
he did some things around the home, such as caring for one of 
the children for several months. Jane testified that in 1994, she 
asked Paul to do more, such as transporting the children to 
school so she would not lose her job. He did so. The trial court 
found his care of the children was minimal. 

The testimony of the cleaning woman and the child-care 
provider establishes that while not working, Paul did not care 
for the children, but instead worked in his office or did other 
things. This testimony establishes that Paul did not interact with 
the children. It is significant that while Paul was unemployed, 
Jane still felt it necessary to have a child-care provider, a clean- 
ing woman, and later, to send the children to day care. In sum- 
mary, the evidence appears to establish that Paul performed 
many domestic services, but not markedly more than fully 
employed spouses frequently do and certainly less than would 
be expected of an unemployed spouse while the other spouse 
was fully employed. 

This action was filed in December 1995. Paul moved to the 
State of Washington in March 1996 because he felt he needed a 
new start, had friends there, and felt the area would have sig- 
nificant economic growth. At the time of the hearing, October 
21, 1996, he was 47 years of age, but unemployed. Paul is under 
the care of a psychiatrist and takes antidepressant medication, 
but did not introduce any medical evidence relative to any men- 
tal disability or any handicap. He is a member of the Florida, 
Nebraska, and California bar associations and had applied for 
admission to the State of Washington bar, but he was unsuc- 
cessful on his first attempt to pass that bar examination. He was 
working with a career placement service in an attempt to obtain 
employment, but had had only one interview. 
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3. LITIGATION AND ITS PROCEEDS 

The breast implants were performed about a year after the 
parties were married. After a year or two, Jane developed diffi- 
culties, and in 1993, she learned the implants had ruptured. 
During several years, Jane was often sick. She testified that she 
felt as though she had the flu for a 4- or 5-year period, and her 
low point was from 1986 until 1992. Jane continued to work at 
her same job, but in 1994, her employer indicated concern for 
her performance at work. 

The breast implant action was part of a class action suit, but 
in 1995, with Paul’s encouragement, Jane opted out of that 
action rather than settle for the amount expected to be realized. 
Paul testified he believed Jane would ultimately receive more 
than $500,000 from this claim. 

Paul also claims that he successfully fought with Jane’s 
health insurance carrier to have that company pay for the 
removal of the defective breast implants and is apparently seek- 
ing compensation for those services. He also spent time inves- 
tigating the possibility that their children might have been 
adversely affected, because they were nursed while the implants 
were in place. 

We shall first consider whether the pending cause of action 
for malpractice or the proceeds from the privacy action are part 
of the marital estate. 


(a) Review of Legal Authorities 

In Maricle v. Maricle, 221 Neb. 552, 378 N.W.2d 855 (1985), 
the Supreme Court affirmed the inclusion in the marital estate 
of the proceeds from a personal injury action where the husband 
had been totally disabled. The Maricle court commented that 
Nebraska was an equitable jurisdiction and that many such 
jurisdictions consider such proceeds to be within the marital 
estate. The court concluded that the fund was acquired by nei- 
ther gift nor inheritance, that it was not established by a third 
person, and that the fund constituted the primary source of 
income for the parties. In Maricle, the wife received a home, a 
car, and miscellaneous personal property equal to 36 percent of 
the marital estate. The husband received machinery and the 
fund. 
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In Parker v. Parker, 1 Neb. App. 187, 492 N.W.2d 50 (1992), 
this court included in the marital estate two-thirds of $33,500 
that had been recovered by the wife for injuries to her back. 
This court noted that to obtain the settlement, the husband was 
required to release his personal claim, but also noted that the 
wife must endure the pain and suffering in the future. 

[5] In Gibson-Voss v. Voss, 4 Neb. App. 236, 541 N.W.2d 74 
(1995), this court held that a workers’ compensation award is 
marital property only to the extent the award recompensed the 
couple’s loss of income during the marriage. We have been 
unable to find any further Nebraska cases on the treatment of 
personal injury damages upon divorce. 

The authorities we have consulted, that is, 24 Am. Jur. 2d 
Divorce and Separation § 546 (1998); 3 Family Law and 
Practice § 37.13 (Armold H. Rutkin ed., 1998); 2 Valuation & 
Distribution of Marital Property § 23.08 (1998); and Brett R. 
Turner, Equitable Distribution of Property § 6.17 (2d ed. 1994), 
show that there are several approaches used by the various 
states. One approach is called the mechanical approach. This 
approach includes all personal injury awards in the marital 
estate. The Maricle court stated that Nebraska was an equitable 
property jurisdiction and that it recognized many such jurisdic- 
tions which consider recovery for personal injuries to be 
included in the marital estate. Our research indicates that 
Nebraska would be placed in the mechanical group by the 
above-cited authorities. 

However, the majority of jurisdictions at the present time are 
included in what the above authorities call the analytical group. 
The following is a summary of what the above authorities main- 
tain the majority, or analytical approach, concludes: 

Moneys realized by way of settlement or judgment 
from a tortfeasor as compensation for pain, suffering, dis- 
figurement, disability, or other debilitation of the mind or 
body, represent personal property of the injured spouse 
and do not constitute a marital asset, although there is 
authority to the contrary... . But moneys realized in an 
action for personal injuries for past wages and medical 
expenses, which diminished the marital estate, are marital 
assets. Thus, some portion of an award for a personal 
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injury sustained during the marriage may constitute mari- 

tal property subject to distribution, and the proper means 

to determine whether an award, or part of it, is marital 

property is to ask what the award was intended to replace, 

not merely to ask how the statute defines marital property. 
24 Am. Jur. 2d, supra, at 700. 

In Maricle v. Maricle, 221 Neb. 552, 378 N.W.2d 855 (1985), 
the injured husband was 32 years old and permanently and 
totally disabled. The husband obviously suffered a substantial 
loss of earning, and the court found the fund was the primary 
asset of the parties. While the opinion does not show any spe- 
cific recovery by the husband for loss of future earnings, the 
loss of future earnings would obviously have been included in 
the recovery for that disability. The husband’s permanent dis- 
ability recovery would obviously have included damages that 
under the analytical approach would be marital property and 
damages which would not be marital property. In other words, 
the fund in Maricle would have seemingly included both dam- 
ages which would have been included in the marital estate and 
those which would not. Therefore, the decision is consistent 
with the analytical approach. 

In Parker v. Parker, | Neb. App. 187, 492 N.W.2d 50 (1992), 
this court actually considered the factors recognized in the 
above-quoted rule, albeit in slightly different words, and this 
court included only two-thirds of the personal injury recovery 
in the marital estate in recognition of the injured wife’s personal 
suffering. In Gibson-Voss v. Voss, 4 Neb. App. 236, 541 N.W.2d 
74 (1995), this court attempted to analyze the workers’ com- 
pensation recovery under the principles recognized in the ana- 
lytical approach, but found the record was inadequate to do so 
and remanded the cause for further hearing on the subject. 

[6] We therefore conclude that Nebraska uses the analytical 
approach as summarized by the above-quoted rule. Thus, com- 
pensation for a tortious injury that a spouse has or will receive 
for pain, suffering, disfigurement, disability, or other debilita- 
tions of mind or body are not included in the marital estate, but 
compensation for past wages, medical expenses, and other 
items which diminish the marital estate are included within the 
marital estate. The burden of proof to show that property is non- 
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marital property is on the person making the claim. Frost v. 
Frost, 227 Neb. 414, 418 N.W.2d 220 (1988). Therefore, Jane 
had the burden to prove that the recovery from the privacy 
action and the pending malpractice action were not part of the 
marital estate. 


(b) Malpractice Action 

There is no definitive evidence on the status of the malprac- 
tice action or the elements of damage that Jane is seeking to 
recover in that action. Paul described the effect of the injury on 
their daily life as far more pronounced than did Jane. Jane tes- 
tified to having suffered physical discomfort such as swollen 
lymph nodes and feeling like she had the flu. Sometimes she 
found caring for her family and her job difficult, but her dis- 
ability did not cost them any income, and there is no evidence 
of expenses paid as a result of the injuries. Jane admitted her 
condition adversely affected her work for a time, but she was 
not discharged, and she did not think she was less well 
employed at the time of trial than she would have been without 
the injury. 

Jane maintains Paul has a separate cause of action for loss of 
consortium. Paul testified to a considerable decrease in Jane’s 
vitality after the operation, but he offered no evidence of Jane’s 
disability or any evidence that Jane’s sickness caused financial 
damage to the marital estate. Jane’s evidence established that all 
injuries she received as a result of the malpractice were pain 
and discomfort and that her income did not decrease from the 
injury. There is no evidence that any expenses were incurred in 
treating the condition or in making up for any inability to work 
at home. Paul testified that Jane lost her vitality and that her 
sickness adversely affected her personality. None of this 
affected the marital estate. Paul’s loss due to any decrease in 
Jane’s ability to be an agreeable marriage partner is included 
within consortium, and that cause of action was assigned to 
Paul. We therefore find Jane carried her burden and proved that 
the injuries which resulted in the settlement and the pending 
malpractice cause of action were personal to Jane and not 
includable in the marital estate. 
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(c) Privacy Action 

The breach of privacy action resulted in recovery of 
$100,243, which still remains in Jane’s name. Paul likewise 
claims an interest in this recovery. The evidence shows that the 
breach of Jane’s privacy caused her considerable embarrass- 
ment and humiliation, but there is no evidence that it in any way 
decreased the marital estate. Under the analytical approach dis- 
cussed above, the proceeds of this action would clearly be non- 
marital property. 


4. PAUL’S POSSIBLE INTEREST IN 
Tort RECOVERY DUE TO HIS EFFORTS 

[7,8] Paul also seeks some share or interest in the ultimate 
recovery from these actions on the basis of his efforts as a 
lawyer. Since we have determined that the recovery and the 
claim are nonmarital property, the enhancement of the value of 
these claims, if any, by Paul’s work is analogous to the services 
performed by a spouse on other nonmarital property acquired 
by gift and inheritance. Property owned at marriage, inherited, 
or received by gift is not generally considered part of the mari- 
tal estate. Tyler v. Tyler, 253 Neb. 209, 570 N.W.2d 317 (1997). 
An exception to the rule [often called the Van Newkirk 
exception] applies where both of the spouses have con- 
tributed to the improvement or operation of the property 
which one of the parties owned prior to the marriage or 
received by way of gift or inheritance, or the spouse not 
owning the property prior to the marriage or not receiving 
the inheritance or gift has significantly cared for the prop- 

erty during the marriage. 
Id. at 213, 570 N.W.2d at 319. In Tyler, the court observed that 
the husband had made various improvements to the nonmarital 
house but had offered very little evidence on the value of those 
improvements. The court allowed the husband an interest in the 
home only to the extent the evidence did show the value of his 
contributions (improvements). We apply the same rationale 
here. For Paul to successfully claim an interest in the tort 
actions and the recovery from them, he must show that at least, 
the services performed enhanced the value of the nonmarital 
property. A spouse cannot acquire an interest in the nonmarital 
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property of the other spouse for services related to that property 
absent evidence of the value of such services to the nonmarital 
property of the other spouse. 

Paul introduced time records showing that in 1993 and 1994 
he spent 212.1 hours working on the breach of privacy suit, and 
he claims compensation at $100 per hour, plus $1,445.34 for 
unreimbursed expenses. Paul testified that after 1993, he spent 
years working with the lawyers representing Jane in an attempt 
to recover for the injuries resulting from the breast implants and 
from the privacy action. Paul testified that he conceived the 
action and accounted for 75 hours of working time on the 
breach of privacy action, although, in a letter to an attorney in 
Minnesota, he stated that he probably spent 150 hours working 
on the suit. 

The trial court found that the time records show Paul billed 
time for consultation with Jane, which the trial court considered 
improper. The court also found that there was no contract for 
legal services. We find no evidence in the record that Paul made 
any formal appearance in any action. He testified he corre- 
sponded with the various attorneys concerning litigation. Jane 
was always represented by other lawyers in both lawsuits, and 
there is no evidence of the need or value of Paul’s services, or 
what he actually did during the time he spent. Except for the 
expenses listed on Paul’s statement, there is no evidence of any 
expenses in connection with such claim, such as the amount 
paid toward the cost of litigation and travel or attorney fees that 
might have been paid out of the marital estate. The expenses 
listed on his statement are unexplained. Paul’s statement lists 
his hourly rate of charge for services he claims to have per- 
formed, but there is no evidence as to what, if any, results were 
obtained from Paul’s efforts. The evidence shows that other 
attorneys were hired in connection with both the malpractice 
action and the privacy action, and the evidence shows that in the 
privacy action, fees and expenses of more than one-third of the 
gross recovery were paid by Jane from the recovery. The ser- 
vices Paul listed on the statement were for correspondence, con- 
sultation with various people, research, and telephone calls, in 
much the same manner as any lawyer would list services on a 
statement to a client. There is no explanation as to the purpose 
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or need for these services, nor is there any evidence showing 
what was accomplished by them. Since other attorneys were 
paid from the privacy action what would usually be regarded as 
a regular fee and other attorneys were retained in the malprac- 
tice action, at best, Paul’s efforts seem to be a duplication of the 
retained attorneys’ efforts. There is no evidence that Jane asked 
Paul to act as a lawyer in connection with her claims, and there 
is no evidence that his efforts accomplished anything for Jane. 
We therefore conclude that there is no evidence that the legal 
services Paul might have performed had a value to Jane’s mari- 
tal property. Thus, the trial court did not abuse its discretion in 
finding the proceeds or the cause of action to be nonmarital. 


5. NONMARITAL PROPERTY PAUL HAD OR RECEIVED 

Paul brought considerable property into the marriage, but 
except that which was distributed to him in kind, all such prop- 
erty was disposed of before the decree was entered. For 
instance, the evidence establishes Paul had retirement and 
investment accounts totaling $14,870.55 on December 31, 
1987, $39,417.86 on December 31, 1988, $34,155.83 on 
December 31, 1989, only $14,960.45 on December 31, 1990, 
and nothing thereafter. In addition, Paul received the following 
cash by gift or inheritance from his family during the marriage: 


Nontaxable distributions from an estate ~ $83,501 
Taxable distributions from an estate 18,451 
Net of the $96,000 settlement on 
California property 65,000 
Life insurance policy purchased by mother 
but sold for living expenses 4,500 
Total $161,452 


Such nonmarital property simply was spent by Paul to maintain 
his standard of living or to pay family expenses he would have 
paid from earnings, if he had had them. 


6. NONMARITAL PROPERTY JANE HAD OR RECEIVED 
The evidence shows Jane brought an automobile and camera 
equipment into the marriage, but there is no evidence as to the 
value of either. 
At the time of the marriage, Jane owned 275 shares of Omaha 
World-Herald stock. (The value of the stock on June 22, 1996, 
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was $345.32 per share.) The stock account has been increased 
by purchases during the marriage, and we will allow for the 
nonmarital stock by subtracting 275 shares from the total num- 
ber the parties owned at the time of the divorce. The trial court 
awarded all stock to Jane. 

When the couple married, Jane had an Omaha World-Herald 
pension benefit account, and additional contributions were made 
to this account over the course of the marriage. Jane’s premari- 
tal portion is eight-twentieths of the total account, and the bal- 
ance of twelve-twentieths is listed as marital property below and 
valued at $16,682. The trial court awarded this pension to Jane. 

There is a Kirkpatrick Pettis IRA account with a balance of 
$57,931.97 from a total investment of $14,000. Jane had $4,000 
in the account when they married and invested another $4,000, 
using nonmarital resources. The trial court determined three- 
sevenths of the property was nonmarital, and four-sevenths 
thereof was treated as marital property. The trial court divided 
the marital portion equally. 

The evidence also shows that Jane brought a stock portfolio 
and a pension plan into the marriage, but the evidence does not 
show the value of that property at the time of the marriage. 
However, it was segregated until it was sold, and $4,284 was 
used to purchase the parties’ home, $4,000 was transferred to the 
Kirkpatrick Pettis account as shown above, and $6,000 was used 
to pay Paul’s credit card debts. Jane also received a small inher- 
itance. It therefore appears that Jane brought $6,000 from her 
stock portfolio and the $11,252 inheritance into the marriage, 
which is not traced to other property, for a total of $17,252. 


7. MARITAL PROPERTY 

The trial court found that the marital home of the parties, 
which was awarded to Jane, had a net value of $48,000 after 
allowing for Jane’s contribution of $4,284 from her stock port- 
folio toward the purchase of the home. Neither party disputes 
this finding. 

At the time of trial, Jane owned 1,141 shares of Omaha 
World-Herald stock, but 275 of these shares are nonmarital 
property as explained above. The evidence shows that Jane’s 
opportunity to purchase this stock was one of the benefits of her 
employment and that some stock was purchased with money 
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she borrowed. The evidence shows that the value of this stock 
was $345.32 per share and that the 866 shares of marital stock 
had a value of $299,047 at the time of trial. The trial court did 
not assign a separate value to the stock but included it with 
other property. We find that we must separate it from other 
property to determine the value of the marital estate. 

Jane requested the trial court deduct 28 percent of the 
$225,061 increase in the value of the Omaha World-Herald 
stock over purchase price in arriving at the value of that stock 
for distribution purposes. Jane testified that she was familiar 
with income tax rates and that the request was based upon 
Jane’s estimate of the income tax she will have to pay if she 
sells the stock. The Supreme Court has allowed a deduction in 
the value of marital property or income tax liability in the case 
of IRA accounts. See, Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 
N.W.2d 615 (1995); Buche v. Buche, 228 Neb. 624, 423 N.W.2d 
488 (1988). The trial court made no specific finding on this 
point, and we cannot tell if the court allowed that deduction in 
valuing the marital estate. However, we find that such a deduc- 
tion in value for income tax on property which is not due to be 
sold in the foreseeable future is clearly speculative, and we do 
not make that deduction. Accordingly, we determine the stock 
has a gross value of $299,047. 

The Omaha World-Herald stock is subject to liens of 
$29,263.85 for principal and interest as of July 5, 1996, for par- 
tial costs of buying the stock, and $23,570 for what the parties 
have called a consolidation loan. However, we later herein con- 
clude that the $23,570 debt is Paul’s obligation, and therefore 
for purposes of computing the parties’ marital estate, we deduct 
only the $29,263.85 debt from the gross value of the stock. The 
net value of this stock is therefore $269,783.15. 

The Omaha World-Herald stock is the parties’ best security 
for loans, and therefore Jane borrowed money which is secured 
by a lien on the stock. One loan for $23,570 is referred to above. 
Jane also borrowed $40,000 to distribute, first $30,000 and then 
$10,000, to Paul pursuant to the parties’ agreement. For pur- 
poses of segregating the parties’ interest and the division of 
property, we are treating these debts as nonmarital debts and not 
deducting them from the stock as a lien. Jane received the stock 
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and therefore must pay both debts. The debt for $40,000 is a 
nonmarital debt of Jane’s and therefore has no effect on distri- 
bution separate from the credit she receives for the $40,000 
advanced to Paul. We determine below that the $23,570 debt is 
a nonmarital debt of Paul’s, and since Jane must pay it, she is 
given credit upon distribution. 

Paul’s evidence valued the personal and household property 
each party had in his or her possession and therefore received 
under the decree, as follows, and Jane did not dispute this evi- 
dence: contents of kitchen, $2,000; other household property, 
$4,360; personal property in State of Washington, $2,242; and 
computer system, $2,250. 

The cash value of life insurance policy No. 30001751 on 
Jane was $307 and policy No. 30001723 on Paul was worth 
$348. Jane testified she had a $668 stock dividend she received 
from the Omaha World-Herald, a check from Paul’s life insur- 
ance company for $129, and a state tax refund of $98. 

The court awarded each party the personal property in his or 
her possession, but apparently did not value all of that property. 
We have been unable to arrive at the same figure for the marital 
estate as the trial court did because we cannot be sure which 
items the court included to arrive at its value. To determine the 
reasonableness of the decree, we interpret the decree to have 
awarded the property as shown in the table below, and upon a 
de novo review of the evidence, we find the marital property has 
the value shown on the table below. 


8. PAUL’s DEBTS 

In 1991, the couple took out a “debt consolidation” loan of 
$18,000 to $20,000 that has grown to $23,570. This loan was 
obviously to enable Paul to continue his indolent activity. We 
are not sure, but we believe that this loan is the loan which Paul 
argues the court erred by making an allowance of $26,000 
against the Omaha World-Herald stock. Paul admitted the loan 
against the stock was in part to pay his credit card debt. We con- 
clude that this loan was made necessary to pay Paul’s separately 
contracted debts, mainly credit cards; that this debt was secured 
by a lien on the stock because the stock was the only source of 
funds to pay that debt; and that this loan is properly Paul’s non- 
marital debt. 
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The evidence also shows that Paul has the following separate 
debts: (1) his credit card debt acquired through the marriage of 
$26,807.89 as of August 7, 1996; (2) his FirstTier Bank debt of 
$400; and (3) his personal loan from his mother of $11,500. We 
conclude these debts are likewise Paul’s debts and not marital 
debts. Paul should be ordered to pay them, but since Jane is not 
going to be required to pay them, no adjustment in distribution 
is necessary. 

We conclude the trial court awarded the parties’ marital 
assets and debts as follows: 

ASSETS AND THEIR VALUES 
DISTRIBUTED TO EACH PARTY 
Jane Paul 

Assets 
House $ 48,000.00 
866 shares of Omaha World-Herald stock 

Value $299,047.00 

Lien 29,263.85 


Net value 269,783.15 

Four-sevenths of Kirkpatrick Pettis 

IRA account 12,214.00 $12,214.00 
Twelve-twentieths of Jane’s pension 16,682.00 
Personal property in kitchen 2,000.00 
Other personal property in house 4,360.00 
Personal property Paul has in 

State of Washington 2,242.00 
Computer system Paul took 2,250.00 
Policy No. 30001751 307.00 
Policy No. 30001723 348.00 
Stock dividend check 668.00 
Check payable to Paul 129.00 


State income tax refund 98.00 
Total value of assets awarded $354,112.15 $17,183.00 


Marital property less marital debts 


Jane will receive $354,112.15 
Marital property less marital debts 
Paul will receive 17,183.00 
Total marital estate $371,295.15 
Adjustment for Jane’s contribution 
to estate 17,252.00 
Net value of marital estate $354,043.15 


Thirty percent of the net marital estate is $106,212.95. 
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The adjustment of $17,252 is the amount we determined 
above to be the value of the property that Jane brought into the 
marriage and expended for marital purposes. We conclude that 
the reasonableness of the distribution should take into account 
such contributions by a party when that property was clearly a 
benefit to the marital estate. 

The trial judge stated he intended to give Paul 30 percent of 
the marital estate and ordered Jane to pay Paul $35,600 to arrive 
at that percentage of the marital estate. Because there are debts 
which we have concluded are Paul’s nonmarital debts, we can- 
not compute the true effect of the distribution ordered by the 
trial court unless the nonmarital debts of Paul that Jane must pay 
are subtracted from the value of the marital property Jane will 
receive, and unless we add to the value of the property Paul will 
receive the amount of Paul’s debts Jane must pay. The same is 
true of the $17,183 nontraced contribution she made to the mar- 
riage. We conclude the comparison should be made as follows: 
Property Jane receives $354,112.15 
Less: 

Paul’s debt of lien on 
Omaha World-Herald stock $ 23,270.00 


Sum already disbursed to Paul 40,000.00 

Contribution to marital estate 17,252.00 

Payment Jane must make 35,600.00 

Total adjustment 116,122.00 
Net value of distribution to Jane $237,990.15 

Property Paul receives $ 17,183.00 

Plus: 

Omaha World-Herald debt Paul 

is relieved of $ 23,270.00 

Sum already delivered to Paul 40,000.00 

Payments Jane must make __35,600.00 

Total adjustment 98.870.00 
Net value of distribution to Paul $116,053.00 

Net value of marital estate $354,043.15 


The $116,053 is more than the $106,212.95 amount computed 
above to be 30 percent of the marital estate; therefore, Paul 
actually received 33 percent of the marital estate as we deter- 
mine upon our de novo review. 
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The question is whether the net value of one-third of the net 
value of the marital estate that Paul received under the decree is 
reasonable in view of the history of the parties. 

We are admonished in Neb. Rev. Stat. § 42-365 (Reissue 
1998) that “[w]hile the criteria for reaching a reasonable divi- 
sion of property and a reasonable award of alimony may over- 
lap, the two serve different purposes and are to be considered 
separately.” The statute also provides that the court may order 
alimony and the “division of property as may be reasonable, 
having regard for the circumstances of the parties, duration of 
the marriage, a history of the contributions to the marriage by 
each party, including contributions to the care and education of 
the children, and interruption of personal careers or educational 
opportunities.” 

[9] The Supreme Court has stated: 

As a general rule, all property accumulated and 
acquired by either spouse during the marriage is part of the 
marital estate, unless it falls within an exception to the 
general rule. [Citations omitted.] Such exceptions include 
property accumulated and acquired through gift or inheri- 
tance, [citation omitted], or property held in trust by a 
third person, [citation omitted]. Property obtained through 
one or both spouses’ employment, however, is not such an 
exception. 

Davidson v. Davidson, 254 Neb. 656, 662-63, 578 N.W.2d 848, 
855 (1998) (citing Chrisp v. Chrisp, 207 Neb. 348, 299 N.W.2d 
162 (1980), and Shomaker v. Shomaker, 166 Neb. 164, 88 
N.W.2d 221 (1958)). 

The trial court obviously had problems awarding Paul a typ- 
ical share of the marital estate, and the judge stated frankly that 
the only reason he gave Paul 30 percent of the marital estate 
was to avoid the appearance the court was dividing the property 
based on fault. 

- For child support purposes, the trial court found Paul had an 
earning capacity of $2,500 per month. His earnings when he 
was employed, his education, and his experience would cer- 
tainly support that finding on the part of the trial court. There is 
no evidence which would support a finding that Paul’s earning 
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capacity has decreased since he lost his job in January 1988. We 
realize that many couples elect to have one spouse remain 
unemployed as a homemaker and that with greater frequency, 
that party is the man, rather than the traditional election for the 
woman to be the homemaker. We find no evidence that would 
support a finding the parties had such an arrangement. 

[10,11] Paul’s earning habits since 1988 are significant and 
must be considered. The Nebraska Supreme Court recently con- 
sidered the propriety of a division of marital assets and noted 
that “[bJoth parties were gainfully employed throughout the 20- 
year marriage and contributed their earnings to the marriage.” 
Reichert v. Reichert, 246 Neb. 31, 40, 516 N.W.2d 600, 607 
(1994). The Supreme Court has also stated, “[I]n cases where 
the growth of the marital estate cannot be attributed to one party 
more than to another, the trial court may divide the estate 
equally.” Shockley v. Shockley, 251 Neb. 896, 903, 560 N.W.2d 
777, 782 (1997) (citing Jirkovsky v. Jirkovsky, 247 Neb. 141, 
525 N.W.2d 615 (1995), and Kullbom v. Kullbom, 209 Neb. 
145, 306 N.W.2d 844 (1981)). We think these statements recog- 
nize the reciprocal proposition, that is, the division of marital 
property should take into account when the growth of the mar- 
ital estate can be traced to one spouse, and the other spouse, 
through indolence or neglect, chose to make only minimal ben- 
eficial contributions to the marriage and was not engaged in 
activity beneficial to the marriage. 

The $170,000 Paul brought into the marriage, and spent, is 
more of a measure of his indolence than a measure of his con- 
tribution to the marriage. Likewise, all of the debts, except that 
acquired to buy the Omaha World-Herald stock and to buy the 
home, were incurred to supply Paul with money to maintain his 
way of life. The property brought into the marriage and the 
debts he acquired merely enabled Paul to remain unemployed. 
While employed during the first few years of the marriage, Paul 
made $50,000 to $60,000 per year plus benefits. Jane testified 
that when her employer complained about the quality of her 
work, she confronted Paul and he agreed to transport the chil- 
dren to school. The trial court found Paul’s contribution to the 
marriage and to the care of the children was minimal. We agree. 
Significantly, the trial court found that “the testimony of Mrs. 
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Palmer relating to the development of the marital estate is the 
more credible and probative version” and that “Mr. Mathew’s 
personal career, to the extent it was interrupted, it was inter- 
rupted not by the marriage but [by] his own choice.” 

The evidence shows that Paul did very little to benefit the 
marriage. Jane worked, largely cared for the children, and man- 
aged her income and assets frugally and wisely. The record 
shows she continued to maintain steady and responsible 
employment during the marriage, in spite of the fact that she 
was ill for more than 7 of those years. The trial court found that 
Jane’s efforts were probably responsible for 100 percent of the 
assets being accumulated. We agree. 

[12] The evidence shows Paul was and is being treated for 
depression, but there is no evidence to show that the depression 
contributed to his lack of employment or that he could not have 
worked in some capacity. We realize that an alteration in the 
normal distribution of the marital estate to allow for periods of 
ordinary unemployment is probably not justified, but at some 
point, prolonged, unexplained unemployment of a spouse must 
be considered in evaluating the contributions of that unem- 
ployed spouse to the marital estate. This is particularly so when 
the unemployed spouse’s efforts are so abysmal compared to 
the efforts of the other spouse. 

In view of the above, we conclude that the $170,000, which 
Paul either had when the parties married or received by gift or 
inheritance during the marriage, was not a contribution to the 
marriage, because Paul spent it for his own purposes. In view of 
the above, we conclude that Paul’s current credit card balance 
of approximately $26,000 and his debt to his mother and to 
FirsTier Bank are not debts of the marriage, but, rather, are 
Paul’s personal debts. We also conclude the debt of $23,570, 
which is a lien on the Omaha World-Herald stock, should also 
be treated as Paul’s personal debt. 


V. CONCLUSION 
We are unable to justify some of the conclusory findings of 
the trial court as to the value of the marital estate. Primarily, we 
are unable to tell which property the court considered in the val- 
ues it found. However, upon our de novo review in which we 
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determined which property or debts should be considered mar- 
ital property or marital debts and the value of the marital prop- 
erty, we conclude that the effect of the trial court’s distribution 
is not unreasonable and that the trial court did not abuse its dis- 
cretion in distributing the parties’ property and debts. We there- 
fore affirm. 

AFFIRMED. 


Naomi L. AFLAGUE, APPELLANT AND CROSS-APPELLEE, 
v. MICHAEL J. LUGER, APPELLEE AND CROSS-APPELLANT. 
589 N.W. 2d 177 


Filed February 16, 1999. No. A-97-331. 


1. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to show 
that (1) the tendered instruction is a correct statement of the law, (2) the tendered 
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the 
court’s refusal to give the tendered instruction. 

2. Jury Instructions: Records: Appeal and Error, It is the duty of the appellant to 
direct the clerk to include in the transcript any tendered instruction refused by the trial 
court if the appellant intends to assign error to such refusal. 

3. Records: Appeal and Error. A party’s brief may not expand the evidentiary record, 
nor may it expand an appellate court’s transcript. 

4. Jury Instructions: Pleadings: Evidence: Appeal and Error. It is the duty of the 
trial judge to instruct the jury on the issues presented by the pleadings and the evi- 
dence, whether requested to do so or not, and a failure to instruct on the proper law 
of the case constitutes prejudicial error. 

5. Jury Instructions: Evidence. Juries are to be told that defendants take plaintiffs as 
they are when there is evidence of preexisting conditions which predispose the plain- 
tiff to injury or greater injury than would occur without the preexisting conditions. 

6. Damages: Liability. A defendant, under Nebraska law, can be liable for the total 
barm to a plaintiff from an accident even though the injury was greater because of the 
plaintiff's preexisting physical condition than would usually be caused by such an 
accident. 


Appeal from the District Court for Douglas County: JAMEs A. 
BUCKLEY, Judge. Reversed and remanded for a new trial. 


Steven M. Delaney, of Hascall, Jungers, Garvey & Delaney, 
for appellant. 


William H. Selde, of Sodoro, Daly & Sodoro, for appellee. 
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Irwin, Chief Judge, and HANNON and SIEVERS, Judges. 


SIEVERS, Judge. 

This appeal involves the jury instructions to be given when a 
plaintiff produces evidence of a previous injury which is alleged 
to make her more susceptible to the injuries suffered in the acci- 
dent at issue. The plaintiff claims she is an “eggshell-skull” 
plaintiff and is entitled to an instruction that the defendant takes 
her as he finds her. Therefore, the plaintiff claims on appeal that 
she was prejudiced by an inadequate jury instruction and that 
insufficient damages were awarded. 


BACKGROUND 

Naomi L. Aflague and Michael J. Luger were involved in a 
car accident in Omaha, Nebraska, on May 12, 1993. Aflague 
sued Luger on March 13, 1994, in the district court for Douglas 
County, Nebraska, alleging that Luger was negligent in failing 
to maintain a proper lookout, in failing to yield the right-of- 
way, and in failing to maintain reasonable control of his vehi- 
cle. Aflague alleged that she sustained injuries to her upper 
back, neck, and shoulders and “head and brain trauma.” She 
asked for $5,000 in special damages, along with general dam- 
ages and costs. Luger answered and alleged that the proximate 
cause of Aflague’s damages was her contributory negligence, 
which was sufficient to bar her recovery. On November 13, 
1995, Luger filed an offer to confess judgment in the amount of 
$4,500. Obviously the offer was rejected, because trial was held 
on February 10, 11, and 12, 1997. 

Aflague testified that in May 1993, she was working at 
Lancer Label “doing data entry.” Linda Brown, a coworker, 
described Aflague as outgoing and attentive to her work before 
the car accident. Brown testified that after the accident, Aflague 
“got upset easily, cried,’ and began complaining of headaches. 
Aflague also began transposing numbers in her paperwork. 
Aflague testified that she continued working for Lancer Label 
for approximately 8 months after the accident, until she was 
classified as “disabled” by the Social Security Administration 
due to her headaches and inability to focus at work. 

In 1986, Aflague was involved in a fall while horseback rid- 
ing. The fall resulted in a subdural hematoma on the left frontal 
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portion of Aflague’s skull. She was in a coma for 3 months and 
underwent brain surgery. Aflague’s rehabilitation was extensive, 
lasting 10 months, and required that she relearn how to walk and 
speak. Aflague testified that she recovered fully from this acci- 
dent and lived a normal life until the date of the car accident. 

In describing the 1993 car accident, Aflague testified, “My 
head . . . went to the side, and I don’t remember if I went left 
first or right first, but I know [my head hit] right here on the 
window. It didn’t knock me out or anything. . . . It thumped but 
I mean it was just a split second . .. .” Aflague testified that she 
attempted to work the following day but could not concentrate. 
She stated that her head hurt the entire day, that “[iJt was throb- 
bing as far as up in the back and temple,” and that the pain was 
constant. David Hart, a close friend, testified that before the 
accident, Aflague was “bubbly and friendly, very active,” but 
that after the accident, she began to complain of headaches, 
sleeplessness, and anxiety. Aflague testified that prior to the car 
accident, she had never had any problems with any of the afore- 
mentioned things. 

Aflague eventually went to see a Dr. Williams, a general 
practitioner. Aflague was referred to Dr. Edward Schima, a neu- 
rologist. Schima’s deposition was introduced at trial. He testi- 
fied that he first met with Aflague on July 12, 1993, and that she 
told him she had “been [in] her usual health” until the car acci- 
dent. In taking her history, Schima discovered that Aflague had 
suffered a serious fall from a horse in 1986, had undergone a 
craniotomy for a subdural hematoma on the left side of her 
brain, and had been in a coma for 3 months as a result of her 
injuries. Schima stated that Aflague “did not recall having any 
major problem with headaches following the original injury.” 

Schima ordered a CAT scan and testified that the results indi- 
cated that there was “[a] collection of fluid which appeared to 
be of spinal fluid density in the right temporal fossa, which 
would be on the side opposite to the original damage that we’ve 
got reported from 198[6].” Schima opined that the fluid buildup 
was related to the second injury, because there had been no 
mention of it in Aflague’s 1986 CAT scan. Schima stated that 
Aflague had suffered a closed head injury on May 12, 1993. He 
also testified that because Aflague suffered a severe head injury 
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in 1986, she was “more vulnerable to side effects even after rel- 
atively minor trauma that might do very little in a person who’s 
never had an injury.” 

On cross-examination, Schima admitted that the fluid buildup 
on the right side of Aflague’s brain could have occurred after the 
1986 CAT scan was done, but before the May 1993 accident, 
and stated that Aflague’s fluid buildup could be related to stress. 

After consulting with Schima, Aflague met with Dr. William 
Marcil, a psychiatrist. Marcil’s deposition was also introduced 
at trial. Marcil testified that he first met with Aflague on July 
19, 1994, and that they discussed her horseback riding accident 
and the resulting injuries and rehabilitation. Marcil testified that 
in January 1995 he determined that Aflague was “disabled” and 
“incapable of working” as a result of her headaches and depres- 
sion. Marcil agreed on cross-examination that if Aflague had 
suffered cognitive or psychological injuries as a result of her 
fall in 1986, “those things [would] have been part of her . . . nor- 
mal behavior . . . [aJnd maybe an event like a car accident would 
bring out [those] deficiencies.” 

Aflague was also referred to Dr. Mark Cunningham, a neu- 
ropsychologist, for psychological testing. Cunningham evalu- 
ated Aflague in September and October 1994. Cunningham tes- 
tified that once an individual suffers a head injury, the brain is 
more at risk and is more vulnerable to further injury. He testi- 
fied that the “neurobattery psych exam” performed on Aflague 
revealed that she had recovered from the effects of her horse- 
back riding accident. Cunningham supported this conclusion by 
pointing to Aflague’s ability to work steadily from her recovery 
from the 1986 accident up to the time of the car accident. 
Cunningham opined that Aflague suffered brain damage as a 
result of the 1993 car accident and agreed with Marcil that 
Aflague was unable to work as a result of her injuries. 

Dr. Thomas Haley, a clinical psychologist called by Luger, 
testified that Aflague’s cognitive deficits, which he noted as a 
result of testing, were not the result of the car accident, but, 
rather, were a combination of injuries from the 1986 accident 
and stress. 

At the jury instruction conference, counsel for Aflague pro- 
posed an instruction dealing with the “aggravation of a preex- 


154 8 NEBRASKA APPELLATE REPORTS 


isting condition.” The proposed instruction is not included in 
the record before us, and the praecipe does not request that such 
be included in the transcript. What Aflague represents as the 
proposed instruction is set out in her brief on appeal. Aflague’s 
brief asserts that the court did not use her tendered instruction. 
The record shows that instruction No. 14, on preexisting condi- 
tions, was given as follows: 

There is evidence that the plaintiff had symptoms result- 
ing from a brain injury prior to May 12, 1993, the date of 
the accident. The defendant is liable only for any damages 
you find to be proximately caused by the accident. 

If you cannot separate damages caused by the pre-exist- 
ing brain injury from those caused by the accident, then 
the defendant is liable for all those damages. 

On February 12, 1997, the jury returned a general verdict for 
Aflague in the amount of $4,000. 

Aflague filed a motion for a new trial on damages, alleging 
that the verdict was inadequate and contrary to the law and that 
the court erred when “it gave the jury instruction on pre-exist- 
ing conditions, instead of the proffered instruction of Plaintiff.” 
Luger filed a motion for an order to tax costs. Luger alleged that 
he was entitled to recover any costs incurred after November 
13, 1995, the date his “offer to confess judgment” was filed, 
pursuant to Neb. Rev. Stat. § 25-906 (Reissue 1995). In an order 
filed March 4, 1997, the district court overruled Aflague’s 
motion for a new trial. The court sustained Luger’s motion to 
tax costs but excluded attorney and witness fees from the defi- 
nition of “taxable costs.” Aflague appeals to this court. 


ASSIGNMENTS OF ERROR 
Aflague argues on appeal that the district court erred in not 
giving her proposed instruction on preexisting conditions and 
aggravation of preexisting conditions and that the court erred in 
denying her motion for new trial. Luger, referring to himself as 
a “counter-appellant,” argues that the. district court erred in 
denying his motion for taxable costs and fees under § 25-906. 


STANDARD OF REVIEW 
[1] To establish reversible error from a court’s refusal to give 
a requested instruction, an appellant has the burden to show that 
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(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court’s refusal to give the 
tendered instruction. Walkenhorst v. State, 253 Neb. 986, 573 
N.W.2d 474 (1998). 


ANALYSIS 
Failure to Give Proposed Jury Instruction. 

[2-4] It is the duty of the appellant to direct the clerk to 
include in the transcript any tendered instruction refused by the 
trial court if the appellant intends to assign error to such refusal. 
Lange v. Crouse Cartage Co., 253 Neb. 718, 572 N.W.2d 351 
(1998). As we have previously mentioned, Aflague’s proposed 
jury instruction is not in our record on appeal, but she recites the 
proposed instruction in her brief. A party’s brief may not 
expand the evidentiary record, R-D Investment Co. v. Board of 
Equal. of Sarpy Cty., 247 Neb. 162, 525 N.W.2d 221 (1995), nor 
may it expand this court’s transcript. Nonetheless, it is the duty 
of the trial judge to instruct the jury on the issues presented by 
the pleadings and the evidence, whether requested to do so or 
not, and a failure to instruct on the proper law of the case con- 
stitutes prejudicial error. Wheeler v. Bagley, 254 Neb. 232, 575 
N.W.2d 616 (1998). Therefore, despite not having Aflague’s 
proposed instruction, we still examine whether the jury was 
properly instructed on Aflague’s preexisting condition. 

In David v. DeLeon, 250 Neb. 109, 547 N.W.2d 726 (1996), 
the defendant, Edith DeLeon, ran a stop sign and struck the 
vehicle of the plaintiff, Lawrence David. The trial court directed 
a verdict in favor of David on the issue of liability and submit- 
ted the issue of damages to the jury. The jury awarded David 
$45,571.74. The evidence showed that prior to the collision, 
David had suffered from mild generalized arthritis in his back 
and knees. 

Certain damages claimed by David were immediately appar- 
ent from the moment of the collision, i.e., concussion, loss of 
memory, fractured rib, and contusions to the head, ear, shoulder, 
and left knee. After his hospitalization, David sought and 
received treatment for his knees, as well as for neck pain. 

At trial, DeLeon tendered proposed jury instruction No. 1 on 
damages, which read as follows: 
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“There is evidence that the plaintiff had degenerative 
disc disease of the cervical spine (also called spondylosis), 
spinal stenosis of the lumbar spine, and degenerative 
arthritic changes in the knees prior to the date of the acci- 
dent. The defendant is ‘liable only for any damages that 
you find to be proximately caused by the accident.” 

DeLeon, 250 Neb. at 113, 547 N.W.2d at 729. 

The trial court rejected this instruction and instead gave 
David’s proposed jury instruction No. 11, which embodies both 
the first and second paragraphs of NJI2d Civ. 4.09: 

“There is evidence that the plaintiff had pre-existing 
back and joint conditions prior to the date of the accident. 
The defendant is liable only for any damages found to be 
proximately caused by the accident. 

“If you cannot separate damages caused by the pre- 
existing conditions from those caused by the accident, 
then the defendant is liable for all of those damages.” 

Id. 

This instruction mirrors the one given by the trial court in the 
case before us. The Nebraska Supreme Court in DeLeon held 
that the instruction given by the trial court “was the correct 
statement of the law and that it did not misstate the burden of 
proof.” 250 Neb. at 114, 547 N.W.2d at 730. The DeLeon court 
recited that in McCall v. Weeks, 183 Neb. 743, 164 N.W.2d 206 
(1969), the court had adopted the theory of the “eggshell-skull” 
plaintiff, whom the negligent defendant must take as he is. 

However, approximately 7 months after its decision in 
DeLeon, the Nebraska Supreme Court again discussed the 
theory of the “eggshell-skull” plaintiff in Ketteler v. Daniel, 251 
- Neb. 287, 556 N.W.2d 623 (1996). Marilyn Ketteler filed suit 
against Carl Daniel for injuries sustained in a motor vehicle col- 
lision in April 1991. Liability was admitted, and the jury trial 
was limited to the issue of damages. The jury awarded Ketteler 
$42,875.94. The evidence showed that in 1974, well before the 
collision, Ketteler noticed lumps in her breast, which she had 
removed by Dr. John Gatewood. The problem reoccurred in 
1977, at which time Gatewood removed the tissue from both of 
Ketteler’s breasts for the purpose of decreasing her heightened 
risk of cancer. At the same time, Ketteler’s breasts were recon- 
structed with silicone gel implants. 
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During the initial impact of the 1994 car accident, Ketteler’s 
car spun, her shoulder restraint tightened, and her body 
slammed into the restraint. As the car continued to spin, 
Ketteler’s body continued to go forward, and the seatbelt raked 
across Ketteler’s chest. Ketteler went to see her family physi- 
cian, Dr. Dwaine Peetz, 3 days after the accident. According to 
his records, the seatbelt had squeezed Ketteler’s right implant, 
and the area of the right implant was tender. Ketteler continued 
to see Peetz for several months after the accident because she 
had been suffering from neck pain and flu-like symptoms. A 
mammogram later revealed that Ketteler’s implants had rup- 
tured. In February 1994, Dr. William Palmer, a rheumatologist, 
diagnosed Ketteler as suffering from fibromyalgia, a soft-tissue 
syndrome which causes patients to experience generalized mus- 
culoskeletal pain in the neck, back, and joints. 

At the conclusion of the evidence, an instruction conference 
was held. Ketteler proposed the following jury instruction: 

“There is evidence that Marilyn Ketteler had a pre- 
existing neck and back condition prior to the date of this 
collision. The Defendant is liable only for any damages 
that you find to be proximately caused by the collision of 
April 26, 1991. 

“If you cannot separate damages caused by the pre- 
existing condition from those caused by the accident, then 
the Defendant is liable for all of those damages. 

“The Defendant may be liable for bodily harm to 
Marilyn Ketteler even though the injury is greater than 
usual due to the physical condition which predisposed 
Marilyn Ketteler to the injury. In short, the Defendant 
takes the Plaintiff as he finds her.” 

Ketteler, 251 Neb. at 295-96, 556 N.W.2d at 629. It is notewor- 
thy that Ketteler’s proposed instruction, while identical in its 
first two paragraphs to the DeLeon instruction, contained a third 
paragraph not present in DeLeon, and not given in the case 
before us. It is this third paragraph which is our focus. 

The trial court rejected Ketteler’s suggestion and instead 
instructed that “ ‘[t]here is evidence that the plaintiff had a neck, 
back and hip condition prior to the accident of April 26, 1991. 
The defendant is liable only for any damage that you find to be 
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proximately caused by the accident of April 26, 1991.’” 
Ketteler, 251 Neb. at 291, 556 N.W.2d at 626. 

Ketteler appealed and argued that the court erred when it 
eliminated paragraphs 2 and 3 of her proffered instruction. The 
Nebraska Supreme Court agreed with Ketteler and, after 
recounting its holdings in David v. DeLeon, 250 Neb. 109, 547 
N.W.2d 726 (1996), and McCall v. Weeks, 183 Neb. 743, 164 
N.W.2d 206 (1969), said: 

Consistent with our previous decisions in David and 
McCall, we hold that Ketteler’s entire proffered instruc- 
tion should have been submitted. First, the proffered 
instruction correctly stated the law. Second, the instruction 
was warranted by the evidence offered by Dr. Palmer, who 
testified that Ketteler suffered from fibromyalgia prior to 
the accident, and by Dr. Peetz, who testified by deposition 
that Ketteler had suffered from back and neck conditions 
prior to the accident which were aggravated by the acci- 
dent. Finally, refusal by the trial court to submit the entire 
proposed instruction was prejudicial to Ketteler. 

(Emphasis supplied.) Ketteler v. Daniel, 251 Neb. 287, 298, 556 
N.W.2d 623, 630 (1996). 

Although the record does not contain Aflague’s proposed 
instruction in its entirety, the record does reveal that her ten- 
dered instruction was apparently based on the Nebraska 
Supreme Court’s holding in Ketteler. At the instruction confer- 
ence, Aflague’s attorney stated: 

We did speak a little bit about [it] yesterday regarding the 
giving of the third paragraph as in our proposed instruc- 
tions. We would ask that the Court do that. As the 
[Supreme] Court’s previously indicated in the Ketteler v, 
Daniel case, that that entire instruction as set out in our 
proposed instruction is the one that should be given in its 
entirety. 
(Emphasis supplied.) 

Aflague argues on appeal that by “not instructing the jury on 
the fact that Appellant was an ‘eggshell skull’ plaintiff, 
Appellant was prejudiced [sic] by not informing the jury com- 
pletely in the law.” Brief for appellant at 11. Clearly, the third 
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paragraph of the Ketteler instruction is the “eggshell-skull” part 
of the instruction. 

[5] We read Ketteler, and the Nebraska Supreme Court’s 
express approval of all three paragraphs of Ketteler’s tendered 
instruction, as expanding the necessary jury instruction in cases 
where there is evidence that the plaintiff is an “eggshell-skull” 
plaintiff. As a result of Ketteler, juries are to be told that 
defendants take plaintiffs as they are when there is evidence of 
preexisting conditions which predispose the plaintiff to injury 
or greater injury than would occur without the preexisting con- 
ditions. From the viewpoint of Aflague’s evidence, she is the 
quintessential “eggshell-skull” plaintiff, because she introduced 
evidence of a serious preexisting and predisposing brain injury, 
followed by what would appear an inconsequential auto acci- 
dent which produced a far more serious brain injury than would 
be expected. The instruction approved in David v. DeLeon, 
supra, contained only the first two paragraphs of Ketteler’s pro- 
posed instruction. And, the jury here was instructed in accor- 
dance with DeLeon. But, Ketteler requires that when the evi- 
dence justifies it, a trial court must add an additional paragraph 
to the DeLeon instruction. When the plaintiff produces evidence 
to support the “eggshell-skull” theory, generally, evidence of a 
preexisting condition which predisposes the plaintiff to injury 
and damage, then the notion embodied by the third paragraph of 
Ketteler must be given as follows: The defendant may be liable 
for bodily harm to the plaintiff even though the injury is greater 
than usual due to the physical condition which predisposed the 
plaintiff to the injury. In short, the defendant takes the plaintiff 
as the defendant finds the plaintiff. 

{6] It is hard to envision a case which would more strongly 
justify using the third paragraph from Ketteler than Aflague’s 
case. We point out that the second paragraph from DeLeon 
addresses the question of apportionment of damages by advis- 
ing a jury what to do if damages caused by the preexisting con- 
dition and the accident cannot be separated. If they cannot be 
separated, then the jury awards the plaintiff his or her entire 
damages. However, the third paragraph from Ketteler addresses 
a different matter—a subtle facet of causation. This paragraph 
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enables a jury to understand that a defendant, under Nebraska 
law, can be liable for the total harm to a plaintiff from an acci- 
dent even though the injury was greater because of the plain- 
tiff’s preexisting physical condition than would usually be 
caused by such an accident. 

Therefore, the third paragraph from Ketteler which advises 
the jury that Luger takes Aflague “as he found her,” including 
her preexisting susceptibility to brain injury as a result of her 
accident in 1986, was required. Of course, if it is a disputed fac- 
tual matter, then the question of whether Aflague had proved 
that she, in fact, had such a preexisting susceptibility, must be 
left to the jury as part of the causation equation. 

It is the duty of the trial court to instruct on the proper law of 
the case, and failure to do so constitutes prejudicial error. 
Wheeler v. Bagley, 254 Neb. 232, 575 N.W.2d 616 (1998). We 
hold that instruction No. 14 in the instant case did not properly 
instruct the jury on the law applicable to the case. We therefore 
reverse the decision of the trial court and remand the cause for 
a new trial. Our decision moots Luger’s purported cross-appeal 
that the district court erred in failing to award costs. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


CHARLES R. MCDANELD, APPELLANT, V. 
TIM FISCHER, M.D., AN INDIVIDUAL, AND 
HOLMES LAKE FAMILY HEALTH CENTRE, P.C., APPELLEES. 
589 N.W.2d 172 


Filed February 16, 1999. No. A-97-777. 


1. Summary Judgment: Appeal and Error. When reviewing an order granting a 
motion for summary judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and gives such party the 
benefit of all reasonable inferences deducible from the evidence. The question on 
such review is not how a factual issue is to be decided, but whether any real issue of 
genuine fact exists. 

2. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 
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3. Limitations of Actions: Dismissal and Nonsuit. An action is commenced on the 
date the petition is filed with the court. The action shall stand dismissed without prej- 
udice as to any defendant not served within 6 months from the date the petition was 
filed. 

4. Limitations of Actions. When an original action is timely instituted, an amended 
petition, which is filed after the running of the statute of limitations and which is 
merely declaring on the same cause of action, is not barred by limitations. 

5. Statutes: Legislature: Intent. When construing a statute, a court must determine 
and give effect to the purpose and intent of the Legislature as ascertained from the 
entire language of the statute, it being the court’s duty to discover, if possible, the 
Pogo rains: s intent from the language of the statute itself. 


6.5 . When statutory language is ambiguous and must be construed, 
recourse should b be had to the legislative history for the purpose of discovering the 
lawmakers’ intent. 

7. _:___:____. To ascertain the intent of the Legislature, a court may examine the 


legislative history of the act in question. 

8. Limitations of Actions: Dismissal and Nonsuit. The language from Neb. Rev. Stat. 
§ 25-217 (Reissue 1995) that an action “shali stand dismissed’ means that the action 
may be dismissed without the need for initiating action, such as a motion by the 
defendant, and without the need for a formal entry of an order of dismissal by the trial 
court. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed. 


Sandra Hernandez Frantz for appellant. 


William M. Lamson, Jr., and William R. Settles, of Kennedy 
Holland DeLacy & Svoboda, for appellees. 


IrwIN, Chief Judge, and HANNON and SIEVERS, Judges. 


SIEVERS, Judge. 

The statement “The action shall stand dismissed without 
prejudice as to any defendant not served within six months from 
the date the petition was filed” is found in Neb. Rev. Stat. 
§ 25-217 (Reissue 1995). We discuss how such a dismissal 
occurs and its effect in determining whether the statute of limi- 
tations bars the filing and service of an amended petition when 
6 months has run without service of the original petition. 


BACKGROUND 
On October 26, 1992, Charles R. McDaneld was treated for 
an injury to his right great toe and foot by Dr. Tim Fischer at the 
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Holmes Lake Family Health Centre, P.C. (Centre), in Lincoln, 
Nebraska. His treatment continued through March 1993 at the 
Centre, but the details of that treatment are not relevant to the 
issues on appeal. 

On January 31, 1995, McDaneld filed a petition against 
Fischer and the Centre in the district court for Lancaster County, 
Nebraska, alleging that Fischer was negligent in his treatment of 
McDaneld’s toe and foot. The petition was not served upon the 
parties within 6 months of its filing, as referenced in § 25-217. 

On May 31, 1996, McDaneld filed an amended petition in the 
same case at the same district court docket and page number as 
the original petition. The amended petition was served upon 
both Fischer and the Centre, and it alleged malpractice arising 
out of the same treatment of McDaneld’s toe and foot as the 
original petition. Our reference hereinafter to Fischer shall 
encompass both Fischer and the Centre. The amended petition 
also stated that Fischer’s last “negligent” act occurred in March 
1993. Service of the amended petition provided Fischer with 
first notice of the lawsuit. 

Fischer initially filed a demurrer to McDaneld’s amended 
petition on July 2, 1996, alleging that the action was barred by 
the 2-year statute of limitations for professional negligence 
found in Neb. Rev. Stat. § 44-2828 (Reissue 1998). In a minute 
entry dated September 26, 1996, the district court refused to 
take judicial notice of the absence of service of the original peti- 
tion and overruled Fischer’s demurrer, stating on the docket 
sheet, “The issue presented here might more appropriately be 
raised by motion for summary judgment.” 

Fischer filed a motion for summary judgment on December 
9, 1996, once again alleging that McDaneld’s action was barred 
by the statute of limitations for professional negligence found at 
§ 44-2828. At the time of the hearing on the motion for sum- 
mary judgment, the trial court took judicial notice of the plead- 
ings in the court file, including the return of service on 
McDaneld’s amended petition. In an order filed June 4, 1997, 
the district court granted Fischer’s motion for summary judg- 
ment. The court reasoned: 

This medical malpractice case was filed by plaintiff on 
January 31, 1995. The defendants were not served within 
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the six-month period required by Neb. Rev. Stat. § 25-217. 
Consequently, the action stood dismissed as to these 
defendants who were not served within six months from 
the date the Petition was filed. 
The court concluded that the dismissal of the original petition 
“by operation of law,” under § 25-217, had the effect of making 
the amended petition a “nullity.” However, the court noted that 
if the amended petition was treated as an attempt by McDaneld 
to initiate a new action, it was filed outside the 2-year statute of 
limitations governing professional negligence suits. The trial 
court dismissed the action, and McDaneld appeals to this court. 


ASSIGNMENT OF ERROR 
McDaneld argues that the tral court erred in granting the 
motion for summary judgment based on § 25-217. 


STANDARD OF REVIEW 

{1] When reviewing an order granting a motion for summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences 
deducible from the evidence. The question on such review is not 
how a factual issue is to be decided, but whether any real issue 
of genuine fact exists. Ratigan v. K.D.L., Inc., 253 Neb. 640, 
573 N.W.2d 739 (1998). 


ANALYSIS 

[2] Summary judgment is proper when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Deprez v. Continental Western Ins. Co., 255 Neb. 381, 584 
N.W.2d 805 (1998). 

[3] McDaneld’s original petition, although filed with the dis- 
trict court on January 31, 1995, was never served on either 
Fischer or the Centre. Fischer argues that because he and the 
Centre. were never served, McDaneld’s action was not “com- 
menced” and was dismissed by “operation of law” on July 31, 
1995. Section 25-217 provides: “An action is commenced on 
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the date the petition is filed with the court. The action shall 
stand dismissed without prejudice as to any defendant not 
served within six months from the date the petition was filed.” 

Fischer asserts that the filing of the amended petition on May 
31, 1996, which was served, was really the “commencement” of 
McDaneld’s cause of action. Thus, because the amended peti- 
tion was not filed within 2 years of the “alleged act or omission 
in rendering or failing to render professional services,” 
§ 44-2828, it was barred by the statute of limitations. 

[4] McDaneld, citing Kennedy v. Potts, 128 Neb. 213, 258 
N.W. 471 (1935), argues that because his original petition was 
timely instituted, his amended petition, based on the same cause 
of action, although filed after the running of the statute of limi- 
tations, is not barred. In Kennedy, the Nebraska Supreme Court 
ruled that when an original action is timely instituted, an 
amended petition, which is filed after the running of the statute 
of limitations and which is merely declaring on the same cause 
of action, is not barred by limitations. What distinguishes 
Kennedy from this case is that in Kennedy, the lawsuit was 
apparently fully instituted by service of the original petition. 

The instant case turns on the language in § 25-217. The dis- 
trict court agreed with Fischer’s interpretation of the statute and 
reasoned: “The original Petition . . . having been dismissed by 
operation of law on July 31, 1995, requires no further action, 
orders, or docket sheet entries by this Court to effect a further 
dismissal of the case. It has already been dismissed.” 
McDaneld’s theory, of necessity, rests on the proposition that 
the original petition was not automatically dismissed on July 
31, 1995, but remained viable until he filed his amended peti- 
tion on May 31, 1996. Thus, we must determine the status of the 
petition as of July 31, 1995, as well as the meaning of the statu- 
tory language, “shall stand dismissed,” when the defendant is 
not served within 6 months from when the petition was filed. 

[5,6] When construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascer- 
tained from the entire language of the statute, it being the 
court’s duty to discover, if possible, the Legislature’s intent 
from the language of the statute itself. See In re Interest of 
M.J.B., 242 Neb. 671, 496 N.W.2d 495 (1993). However, the 
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law is that when statutory language is ambiguous and must be 
construed, recourse should be had to the legislative history for 
the purpose of discovering the lawmakers’ intent. Pearson v. 
Lincoln Telephone Co., 2 Neb. App. 703, 513 N.W.2d 361 
(1994). While § 25-217 says the action “shall stand dismissed,” 
the statute fails to delineate how such a dismissal occurs. The 
possibilities include upon motion and order or upon the court’s 
own motion. Another possibility is that no formal dismissal 
need be entered, since the action is dismissed with or without a 
trial court order by passage of time when there is no service of 
process. Because the statute is silent on the procedure for a dis- 
missal under § 25-217, we consider the legislative intent. 

[7] To ascertain the intent of the Legislature, a court may 
examine the legislative history of the act in question. Southern 
Neb. Rural P.P. Dist. vy. Nebraska Electric, 249 Neb. 913, 546 
N.W.2d 315 (1996). Although at one time § 25-217 provided 
that an action was deemed commenced as of the date the sum- 
mons was served upon the defendant, see § 25-217 (Reissue 
1975), in 1979, it was amended to provide that an action was 
deemed to have been commenced “on the date the petition is 
filed with the court if proper service is obtained within six 
months of such filing,” see § 25-217 (Reissue 1979). See, also, 
Hamilton v. Hamilton, 242 Neb. 687, 496 N.W.2d 507 (1993). 
We note that § 25-217 was amended again by 1986 Neb. Laws, 
L.B. 529, § 21, to read as it does today. See § 25-217 (Reissue 
1995). 

When the bill to amend the statute was introduced in the 
Legislature in 1979, there was no provision governing how long 
a plaintiff could wait, after commencing an action by filing a 
petition, before serving it on the opposing party. This short- 
coming in the statute was raised before the Judiciary Committee 
during testimony by Richard Reiser, a practicing attorney. See 
Judiciary Committee Hearing, L.B. 510, 86th Leg., Ist Sess. 15 
(Mar. 4, 1979). Apparently, as a result, the “six-months” lan- 
guage was added by a committee amendment. 

During floor debate on L.B. 510, the proposed amendment 
was explained: 

The first committee amendment requires that the defend- 
ant in the case receives summons, receives service by sum- 
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mons, within six months after the petition is filed. Thus, if 
the defendant is not served within the six months period 
the suit will not be deemed to have commenced. It was felt 
by the committee that some time limit must be placed for 
the service of summons in such action. Otherwise cases 
would continue on the court docket with a petition and no 
summons for an indefinite period of time. 

(Emphasis supplied.) Floor Debate, 86th Leg., Ist Sess. 2376 

(Mar. 29, 1979). 

[8] Based on the history of § 25-217, we believe that the 
Legislature intended the 6-month time limitation to operate as a 
housekeeping measure for actions “commenced” by the filing 
of a petition but which would otherwise languish on the court’s 
docket because of failure to serve the defendant within 6 
months of commencement. While the statute is clear that an 
action is commenced when it is filed, the statute also has as its 
purpose the resolution of what occurs if a plaintiff does not 
serve a defendant within 6 months of a commencement of any 
action. In that instance, § 25-217 mandates that the action “shall 
stand dismissed,” and we construe that phrase to mean that the 
action may be dismissed without the need for initiating action, 
such as a motion by the defendant, and without the need for a 
formal entry of an order of dismissal by the trial court. An 
unserved defendant, at least in theory, has no knowledge of the 
suit and can hardly be expected to ask the court to dismiss the 
case. While we suspect that most clerks of the district courts 
have a mechanism in place to track filed but unserved petitions, 
we do not think that the dismissal mandated by § 25-217 is 
dependent upon a trial court’s learning of the pendency of a 
commenced but unserved action, and actually making an order 
of dismissal. Rather, we take the language “shall stand dis- 
missed” to be mandatory and self-executing. The only way to 
ensure that an unserved action stands dismissed, as the statute 
requires, is to hold that such dismissal occurs by operation of 
law, without predicate action by the trial court. While obviously 
it is desirable that the records of the trial court be orderly, which 
would be facilitated by a formal entry of dismissal, an actual 
dismissal need not be made if 6 months has passed from filing 
a petition without service. In so holding, we believe that we are 
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giving meaning and force to the statutory language that an 
action “shall stand dismissed.” In the case of § 25-217, “shall 
stand dismissed” means automatically by operation of law with- 
out action from the court. 

The phrase “operation of law” has never been defined by the 
Nebraska appellate courts. However, “operation of law” has 
been defined as follows: “‘The obligation of law; its practical 
working and effect; a term applied to indicate the manner in 
which a party acquires rights without any act of his own.’” 
Woodard Lbr. Co. v. Un. Comp. Com., 173 Or. 333, 339, 145 
P.2d 477, 480 (1944). Similarly, Black’s Law Dictionary 1092 
(6th ed. 1990) states: “This term expresses the manner in which 
rights, and sometimes liabilities, devolve upon a person by the 
mere application to the particular transaction of the established 
tules of law, without the act or co-operation of the party him- 
self.” We believe the above definitions support our view of 
§ 25-217 as a self-executing statute. 


CONCLUSION 

Service upon Fischer was not obtained within 6 months of 
the filing of the original petition. Therefore, the action stood 
dismissed by operation of law 6 months from its filing on July 
31, 1995. As a result, the 2-year statute of limitations for pro- 
fessional negligence actions bars the “revival” of the dismissed 
action by the filing of an amended petition. Accordingly, 
Fischer was entitled to judgment as a matter of law, and the trial 
court correctly dismissed the action and granted summary judg- 
ment to Fischer. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
MICHAEL ANTHONY MATTHEWS, APPELLANT. 
590 N.W. 2d 402 
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1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
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cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. 

Motions to Suppress: Appeal and Error. In determining whether a trial court’s rul- 
ing on a motion to suppress is clearly erroneous, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court 
as the finder of fact and takes into consideration that it observed the witnesses. 
Constitutional Law: Police Officers and Sheriffs: Self-Incrimination: Right to 
Counsel. To protect the privilege against self-incrimination guaranteed by the Fifth 
Amendment, the police must terminate interrogation of an accused in custody if the 
accused requests the assistance of counsel. 

Miranda Rights: Right to Counsel. Under Miranda, if the accused requests coun- 
sel, the interrogation must cease until an attomey is present. 

—___: ___.. The Miranda right to counsel requires that a suspect unambiguously 
request counsel, or in other words, the suspect must articulate his desire to have coun- 
sel present sufficiently clearly that a reasonable police officer in the circumstances 
would understand the statement to be a request for an attomey. 

Constitutional Law: Criminal Law: Miranda Rights: Self-Incrimination: 
Waiver. The Fifth Amendment protection of the privilege against self-incrimination 
requires that individuals be given certain warnings regarding their rights and that a 
voluntary, knowing, and intelligent waiver of those rights must be made before 
incriminating responses to custodial interrogation can be admissible in a criminal 
proceeding. 

Miranda Rights. The admissibility of statements obtained after the person in cus- 
tody has decided to remain silent under Miranda depends on whether the accused’s 
right to cut off questioning was scrupulously honored. 

Miranda Rights: Police Officers and Sheriffs: Time. If a defendant has invoked 
the right to be silent and to terminate custodial interrogation by the police, but there 
is subsequent police interrogation of the defendant, a court considers three factors to 
determine whether the defendant’s right to be silent has been scrupulously honored, 
namely: (1) Did the police immediately cease interrogation on the defendant's 
request? (2) Did the police resume an interrogation of the defendant only after pas- 
sage of a significant time and a renewal of the Miranda waming? and (3) Did police 
restrict the subsequent interrogation to a transaction or occurrence which was not the 
subject of the prior interrogation which was discontinued? 

Venue: Appeal and Error. A motion for change of venue is addressed to the dis- 
cretion of the trial judge, whose ruling will not be disturbed absent an abuse of that 
discretion. 

—_—_: ___. A trial court abuses its discretion in denying a motion to change venue 
where a defendant establishes that local conditions and pretrial publicity make it 
impossible to secure a fair trial. 

Records: Appeal and Error. It is incumbent upon the party appealing to present a 
record which supports the errors assigned; absent such a record, as a general rule, the 
decision of the lower court is to be affirmed. 

Constitutional Law: Effectiveness of Counsel: Proof. In order to state a claim of 
ineffective assistance of counsel as violative of the Sixth Amendment to the U.S. 
Constitution and article I, § 11, of the Nebraska Constitution and thereby obtain 
reversal of a defendant’s conviction, the defendant must show that his or her coun- 
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sel’s performance was deficient and that such deficient performance prejudiced the 
defendant, that is, the defendant must demonstrate a reasonable probability that but 
for counsel’s deficient performance, the result of the proceeding would have been 
different. 

13. Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assis- 
tance of counsel raised for the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient to adequately review 
the question. 

14. Appeal and Error. An appellate court will not address a matter on direct appeal 
when the issue has not been raised or ruled on at the trial court level and the matter 
necessitates an evidentiary hearing. 

15. Convictions: Appeal and Error. In reviewing a criminal conviction, an appellate 
court does not resolve conflicts in the evidence, pass on the credibility of witnesses, 
or reweigh the evidence. Such matters are for the finder of fact, and a conviction will 
be affirmed, in the absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient to support the con- 
viction. 

16. Criminal Law: Motions for Continuance: Appeal and Error. The decision of 
whether to grant a continuance in a criminal case is addressed to the discretion of the 
trial court, and that court’s ruling will not be disturbed on appeal absent an abuse of 
discretion. 

17. Motions for Continuance: Appeal and Error. There is no abuse of discretion by a 

court in denying a continuance unless it clearly appears that the defendant suffered 

prejudice as a result thereof. 

____: ___. The failure to comply with the provisions of Neb. Rev. Stat. § 25-1148 

(Reissue 1995) is but a factor to be considered in determining whether a trial court 

abused its discretion in denying a continuance. 


18. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN and KAREN FLOWERS, Judges. Affirmed. 


Sanford J. Pollack for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


Irwin, Chief Judge, and SIEVERS and INBopy, Judges. 


INBODY, Judge. 
I. INTRODUCTION 
Michael Anthony Matthews appeals his convictions for two 
counts of robbery, arguing that (1) the district court erred in 
overruling his motion to suppress, (2) the district court erred in 
overruling his motion for a change of venue, (3) he received 
ineffective assistance of counsel, (4) the evidence was insuffi- 
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cient to support his convictions, and (5) the trial court erred in 
denying his oral motion to continue the trial. For the reasons set 
forth herein, we affirm. 


II. STATEMENT OF FACTS 

On September 12, 1996, between 7 and 7:30 p.m., 74-year- 
old Vera Moss was watching television when she heard a knock 
on her apartment door in Lincoln, Lancaster County, Nebraska. 
When Moss opened the door, a black man wearing a blue or 
white shirt, blue shorts, and white tennis shoes asked for a per- 
son by a name that Moss did not recognize. Moss responded that 
she did not know anyone by that name. The man, standing just 
inside of Moss’ front door, then asked if he could have a drink 
of water. Moss brought a glass of water to the man, who pro- 
ceeded to drink it. The man then put his hand on Moss’ shoul- 
der and pushed her down. At that time, Moss’ roommate came 
out of the bedroom, apparently frightening the man, because the 
man “ran off.” Moss and her roommate identified Matthews as 
the man who entered the apartment on September 12. 

On September 16, 1996, at around 4 p.m., Frieda Sieck, age 
79, was returning from a grocery store to her apartment in 
Lincoln. As Sieck started to unlock her door, a large black man 
wearing jeans and a blue and white shirt came up to her and 
asked her for a drink. Sieck responded that she did not have any 
and finished unlocking her door. At that point, the man pushed 
his way into her apartment. Sieck fell down, and the man put 
one arm around her neck and said he wanted money. The man 
left after taking $4 out of Sieck’s purse. 

On that afternoon, Officer Vadra Stutzman was on patrol in 
southwest Lincoln. At approximately 5 p.m., she observed a 
black male wearing black jeans and a blue and white shirt walk- 
ing out of the alley from behind 1215 G Street, which was 
directly south of Sieck’s apartment building. As Officer 
Stutzman passed the man in her patrol car, he began running 
across the street. At 11th and E Streets, Officer Stutzman con- 
tacted the man, who was sweating and breathing heavily. The 
man identified himself as “Michael Matthews.” Upon patting 
Matthews down for officer safety, Officer Stutzman found $4 in 
Matthews’ rear pocket. Officer Stutzman then transported 
Matthews to Sieck’s apartment building for Sieck to identify 
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him. Although Sieck was able to state that he was wearing 
clothing similar to the person who robbed her, she was not able 
to positively identify Matthews. 

On September 16, 1996, Officer Alvin Banks was investigat- 
ing the robbery of Sieck when he came into contact with 
Matthews. Officer Banks asked Matthews to accompany him to 
the Lincoln Police Department, and Matthews complied. 
During the advisement of. Miranda rights, Matthews responded 
affirmatively when asked if he understood that he had the right 
to remain silent and not to make any statements or answer any 
of the officer’s questions. However, when Officer Banks told 
Matthews that “[a]nything you say can be and will be held 
against you in a court of law, do you understand that?” 
Matthews responded, “I’m through talking then.” Officer Banks 
then said, “Okay. You don’t want to continue any further?” 
Matthews said, “I told you already what happened three or four 
times, so... .” At that point, Officer Banks terminated the 
interview. 

On September 25, 1996, between 3:30 and 4 p.m., Jean 
Barber returned home to a duplex in Lincoln that she shared 
with her husband. Barber unlocked the doors, put her purse on 
a chair, sat in another chair, and began to read, waiting for her 
husband, who was to return momentarily. It was a nice day, so 
Barber had left the inside door open and the storm door 
unlocked. As Barber was sitting in the chair reading, a person 
opened the storm door, stuck his head in, and said, “[I]s Ms. 
Parsons home[?]” Barber got up out of her chair and said, “[OJh 
no, they don’t live here anymore, they moved.” The man pulled 
the door open a little more, came inside, and grabbed both of 
Barber’s wrists with one hand, used the other hand to cover 
Barber’s mouth, and said, “I want your money.” At that point, 
the intruder saw Barber’s purse, a “light brown hobo bag,” on 
the chair. The man grabbed the purse and ran out the door, run- 
ning toward Woodbine Avenue. Barber had over $1,000 cash in 
her purse, along with $300 in gold coins and $350 in traveler’s 
checks. Barber described the man as black, medium height, 
medium build, but “maybe a little on the stocky side,” in his 
twenties, “a growth of beard on his face,” and short hair. He was 
wearing a blue and black plaid shirt, jeans, and sneakers. 
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That same day, between 3:45 and 4:15 p.m., 11-year-old Dan 
Warner Keefe, who lived on Woodbine Avenue, was sitting at 
the dining room table looking out the window onto Woodbine 
Avenue when he saw a black male running while carrying a 
purse. Keefe later told police that he saw the black man run to 
a car that was beige or tan with stripes painted on the side. 
Keefe identified Matthews’ girl friend’s car as the car that he 
saw on September 25. 

On September 27, 1996, at 6 p.m., Officer Jeffrey Howard 
and several other officers served a search warrant on Matthews’ 
residence at 1328 Garfield in Lincoln. Matthews followed 
Officer Howard from room to room during the search and 
attempted to have a conversation with him. Before talking with 
Matthews, Officer Howard read Matthews his Miranda rights, 
which Matthews waived. Officer Howard then told Matthews 
that he was investigating a robbery that occurred in southeast 
Lincoln and told Matthews what items he was looking for. 
Matthews informed Officer Howard that he would not find any 
of those things in the house. After completing the search, in 
which officers seized a pair of blue gym shorts and three flan- 
nel shirts, Officer Howard asked Matthews if he would be will- 
ing to accompany Officer Howard to the police station so 
Officer Howard could ask him some questions and talk to him 
in more depth about the case. Matthews said that he would be 
willing and accompanied Officer Howard to the police station 
in Officer Howard’s cruiser. 

While at the police station, officers made a videotape of 
Matthews saying key phrases that had been used in each of the 
three robberies. Additionally, an interview of Matthews was 
conducted. During the interview, Matthews stated that “he 
didn’t have anything to do with any of [the robberies], that the 
victims were mistaken if they were saying that he had anything 
to do with them.” Further, Matthews denied that he had been 
driving his girl friend’s gray Ford Tempo, which had distinctive 
paint markings on the sides of the vehicle, in the area of South 
39th Street and Woodbine Avenue on the date of the Barber rob- 
bery. At this time, an appointment was made for Matthews to 
take a polygraph examination on September 28, 1996. Follow- 
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ing the interview, officers provided Matthews with a ride back 
to his residence. 

On September 28, 1996, Matthews went to the police station 
to inform Officer Howard that he could not take the polygraph 
at the scheduled time. After the polygraph was rescheduled for 
October 1, Matthews told Officer Howard that he might know 
parties who were selling stolen goods from the robberies which 
Officer Howard was investigating. 

On October 1, 1996, Matthews drove himself to the police 
station for his rescheduled polygraph test. Matthews waived his 
Miranda rights. After the polygraph examination, Matthews 
asked Officer Howard that if Matthews would be willing to pay 
back the $2,000, would he be left alone regarding the investiga- 
tion and not have to go to jail. Matthews then stated that his girl 
friend’s car was not the vehicle that would have been used in the 
Barber robbery. Further, Matthews stated that he might be able 
to get back the gold coins which had been stolen in the Barber 
robbery. Finally, Matthews told Officer Howard that he thought 
he knew who committed the robberies, but did not want to tell 
Officer Howard. Matthews indicated that he would be willing to 
take the fall for someone else because he did not want to see 
anybody else get into trouble. Following the conclusion of the 
examination, Matthews was allowed to leave. 

On October 12, 1996, Officer Howard contacted Matthews 
concerning what progress Matthews was making on recovering 
the stolen gold coins. Later that day, Officer Howard arrested 
Matthews for the attempted robbery of Moss and the robberies 
of Barber and Sieck. 

On October 25, 1996, an information was filed in Lancaster 
County District Court charging Matthews with three counts: (1) 
the September 12 attempted robbery, (2) the September 16 rob- 
bery, and (3) the September 25 robbery. 

On December 6, 1996, Matthews moved to suppress evi- 
dence obtained as a result of the September 27 search of his res- 
idence and to suppress all of his statements to police. Amended 
motions to suppress were filed on December 24 more specifi- 
cally setting forth the particular statements sought to be sup- 
pressed and the alleged illegalities surrounding the search of 
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Matthews’ residence supporting suppression of the items seized 
by law enforcement officers. 

A hearing on Matthews’ motions to suppress was held on 
January 9, 1997. In an order filed May 1, the district court over- 
ruled Matthews’ amended motions to suppress, finding that the 
September 27, 1996, search of Matthews’ residence was con- 
ducted pursuant to a valid search warrant. Matthews’ motion to 
suppress his September 16 statements was sustained because 
Matthews had exercised his right to remain silent and did not 
make any statements. The court held that both of Matthews’ 
September 27 and October 1 statements were admissible at trial 
because Matthews was not in custody on either date and, on 
both dates, had waived his Miranda rights freely, voluntarily, 
and knowingly. The court further held that Matthews’ October 
12 conversation with police regarding his actions in getting the 
gold coins back is admissible because Matthews was not in cus- 
tody and entered into the conversation freely, voluntarily, and 
knowingly. 

On October 28, 1997, Matthews requested that the trial be 
continued so that he could locate some witnesses whom he 
believed would be beneficial to his case. However, Matthews 
did not have the names and addresses of those witnesses and 
had not been able to determine this information even though he 
had been attempting to do so since the beginning of the case. 
Matthews’ motion to continue was denied, and the jury trial 
commenced the following day. The jury found Matthews not 
guilty of count I, attempted burglary, but convicted him of 
counts II and III, robbery. Matthews was sentenced to 5 to 10 
years’ imprisonment for each of the robbery convictions. The 
sentences were ordered to run consecutively, and Matthews was 
given credit for 424 days previously served. Matthews timely 
appeals to this court. 


Ill. ASSIGNMENTS OF ERROR 
On appeal, Matthews contends that the district court erred (1) 
in overruling his motion to suppress statements and (2) in over- 
ruling his motion for a change of venue. He further contends 
that (3) he received ineffective assistance of counsel, (4) the 
evidence was insufficient to support his convictions, and (5) the 
trial court erred in denying his motion to continue. 
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IV. DISCUSSION 


1. MOTION TO SUPPRESS 

First, we address Matthews’ assigned error that the district 
court erred in overruling his motion to suppress statements 
obtained in violation of his constitutional rights. Specifically, 
Matthews claims that police officers violated his Fifth 
Amendment rights by questioning him after he had invoked his 
Miranda right to remain silent and right to counsel on 
September 16, 1996. 

[1,2] A trial court’s ruling on a motion to suppress, apart 
from determinations of reasonable suspicion to conduct investi- 
gatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. State v. Merrill, 252 Neb. 510, 563 N.W.2d 
340 (1997); State v. Beeken, 7 Neb. App. 438, 585 N.W.2d 865 
(1998). In making this determination, an appellate court does 
not reweigh the evidence or resolve conflicts in the evidence, 
but, rather, recognizes the trial court as the finder of fact and 
takes into consideration that it observed the witnesses. State v. 
Chitty, 253 Neb. 753, 571 N.W.2d 794 (1998); State v. Beeken, 
supra. 


(a) Violation of Right to Counsel 

First, we address Matthews’ claim that his conversations with 
policé after September 16, 1996, were conducted after invoca- 
tion of his Miranda right to counsel and thus violated his con- 
stitutional rights and should have been suppressed. Conversely, 
the State contends that the record does not reflect that Matthews 
invoked his right to counsel under Miranda on September 16. 
Thus, the preliminary issue which faces this court is whether 
Matthews did in fact invoke his Miranda right to counsel on 
September 16. 

[3,4] The U.S. Supreme Court has held that “‘[t]o protect the 
privilege against self-incrimination guaranteed by the Fifth 
Amendment . . . the police must terminate interrogation of an 
accused in custody if the accused requests the assistance of 
counsel.” Minnick v. Mississippi, 498 U.S. 146, 147, 111 S. Ct. 
486, 112 L. Ed. 2d 489 (1990) (citing Miranda v. Arizona, 384 
U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966)). Accord 
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State v. Smith, 242 Neb. 296, 494 N.W.2d 558 (1993). The 
Court strengthened the protection of Miranda in Edwards vy. 
Arizona, 451 U.S. 477, 101 S. Ct. 1880, 68 L. Ed. 2d 378 
(1981), where it held that, under Miranda, if the accused 
requests counsel, the interrogation must cease until an attorney 
is present. 

[5] More recently, in Davis v. United States, 512 U.S. 452, 
114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994), the U.S. Supreme 
Court held that invocation of the Miranda right to counsel 
requires that a suspect “unambiguously request counsel.” Davis 
v. United States, 512 U.S. at 459. This means that the suspect 
“must articulate his desire to have counsel present sufficiently 
clearly that a reasonable police officer in the circumstances 
would understand the statement to be a request for an attorney.” 
Id. See, also, State v. Greybull, 579 N.W.2d 161, 162 (N.D. 
1998) (North Dakota Supreme Court held that accused’s ques- 
tion “ ‘Do I have to get a lawyer? Do I need to get a lawyer . . 
. .” was not unequivocal invocation of her right to counsel 
required by Davis v. United States, supra); State v. Morgan, 559 
N.W.2d 603, 607 (lowa 1997) (defendant’s statement, “ ‘I think 
I need an attorney,” was not unambiguous request for counsel 
required by Davis v. United States, supra, and was therefore 
insufficient to invoke Miranda right to counsel); State v. Harris, 
199 Wis. 2d 227, 544 N.W.2d 545 (1996) (defendant’s state- 
ments to police obtained following his unambiguous request for 
counsel must be suppressed); People v Granderson, 212 Mich. 
App. 673, 538 N.W.2d 471 (1995) (Michigan Court of Appeals 
held that defendant’s statement, at best, could only be consid- 
ered to be ambiguous request for counsel which need not be 
suppressed under Davis v. United States, supra). 

In the instant case, on September 16, 1996, during the advise- 
ment of Miranda rights, Matthews responded affirmatively 
when asked if he understood that he had the right to remain 
silent and not to make any statements or answer any of the offi- 
cer’s questions. However, when Officer Banks told Matthews 
that “[a]nything you say can be and will be held against you in 
a court of law, do you understand that?” Matthews responded, 
“I’m through talking then.” Officer Banks then said, “Okay. You 
don’t want to continue any further?” Matthews said, “I told you 


STATE v. MATTHEWS 177 
Cite as 8 Neb. App. 167 


already what happened three or four times, so... .” At that 
point, Officer Banks terminated the interview. 

The record is clear that Matthews did not affirmatively 
request an attorney at any point during the interview on 
September 16, 1996. Further, at the point in time that Matthews 
invoked his rights, Officer Banks had not yet even advised 
Matthews of his right to an attorney. Thus, it seems clear from 
the record that Matthews’ invocation of Miranda on September 
16 was limited to an invocation of his Miranda right to remain 
silent. 


(b) Violation of Right to Remain Silent 

Next, we address Matthews’ claim that the trial court erred in 
overruling his motion to suppress statements made after 
September 16, 1996, because Matthews’ invocation of his right 
to remain silent was not “scrupulously honored.” Brief for 
appellant at 19. 

[6] In Miranda y. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966), the U.S. Supreme Court held that the 
Fifth Amendment protection of the privilege against self- 
incrimination requires that individuals be given certain warn- 
ings regarding their rights and that a voluntary, knowing, and 
intelligent waiver of those rights must be made before incrimi- 
nating responses to custodial interrogation can be admissible in 
a criminal proceeding. State v. Bowers, 250 Neb. 151, 548 
N.W.2d 725 (1996); State v. McCurry, 5 Neb. App. 526, 561 
N.W.2d 244 (1997). See, also, State v. Veiman, 249 Neb. 875, 
546 N.W.2d 785 (1996). 

After Miranda, the U.S. Supreme Court decided Michigan v. 
Mosley, 423 U.S. 96, 96S. Ct. 321, 46 L. Ed. 2d 313 (1975), in 
which the Court considered the admissibility of a defendant’s 
statements made after the defendant had expressed his unwill- 
ingness to answer police questions about the robberies under 
investigation. Approximately 2 hours after invoking his right to 
remain silent, Mosley was questioned about a homicide, which 
‘was unrelated to the robberies which were the subject of the ini- 
tial questioning. A police officer who had not participated in 
Mosley’s initial interrogation advised Mosley of his Miranda 
rights, after which Mosley made a statement implicating him- 
self in the homicide. 
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[7] In determining that Mosley’s statements were not 
obtained in violation of his right to remain silent, the U.S. 
Supreme Court held that the admissibility of statements 
obtained after the person in custody has decided to remain silent 
under Miranda depends on whether the accused’s “ ‘right to cut 
off questioning’” was “ ‘scrupulously honored.” 423 U.S. at 
104. However, in so determining, the Court also stated that the 
Miranda opinion could not “sensibly be read to create a per se 
proscription of indefinite duration upon any further questioning 
by any police officer on any subject, once the person in custody 
has indicated a desire to remain silent.” 423 U.S. at 102-03. 

[8] In view of Michigan v. Mosley, supra, the Nebraska 
Supreme Court has held that 

after a defendant has invoked the right to be silent and ter- 
minate custodial interrogation by police, but there is sub- 
sequent police interrogation of the defendant, a court con- 
siders three factors to determine whether a defendant’s 
right to be silent has been scrupulously honored, namely: 
(1) Did the police immediately cease interrogation on the 
defendant’s request? (2) Did the police resume an interro- 
gation of the defendant only after passage of a significant 
time and a renewal of the Miranda warning? and (3) Did 
police restrict the subsequent interrogation to a transaction 
or occurrence which was not the subject of the prior inter- 
rogation which was discontinued? 
State v. Pettit, 227 Neb. 218, 230, 417 N.W.2d 3, 11 (1987). 

Applying these factors to the case at bar, it is clear from the 
record that when Matthews invoked his right to remain silent on 
September 16, 1996, the interrogation ceased immediately, and 
Matthews was allowed to leave. Second, Matthews’ next con- 
versation with police occurred on September 27. On this partic- 
ular date, Matthews initiated a conversation with law enforce- 
ment officers while they were executing a search warrant of his 
house. Additionally, we note that when Matthews initiated the 
conversation with Officer Howard, Matthews was not in cus- 
tody. Further, Officer Howard again warned Matthews of his 
Miranda rights, which Matthews then waived freely, voluntar- 
ily, and knowingly. On Matthews’ subsequent contacts with 
police on September 28 and October 1 and 12, Matthews was 
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not in custody when the statements were made, and the state- 
ments were made voluntarily. Since Matthews’ statements were 
voluntarily given, the third criterion set forth in State v. Pettit, 
supra, is inapplicable. See State v. Lee, 227 Neb. 277, 417 
N.W.2d 26 (1987). 

In sum, on the facts of this case, we cannot say that the trial 
court’s ruling on Matthews’ motions to suppress was clearly 
erroneous. Consequently, this assigned error is without merit. 


2. CHANGE OF VENUE 

Matthews’ second assigned error is that the district court 
erred in overruling his motion for a change of venue. 

Neb. Rev. Stat. § 29-1301 (Reissue 1995) provides: 

All criminal cases shall be tried in the county where the 
offense was committed, except as otherwise provided in 
section 25-412.03 or sections 29-1301.01 to 29-1301.03, 
or unless it shall appear to the court by affidavits that a fair 
and impartial trial cannot be had therein. In such case the 
court, upon motion of the defendant, shall transfer the pro- 
ceeding to any other district or county in the state as deter- 
mined by the court. 

[9,10] A motion for change of venue is addressed to the dis- 
cretion of the trial judge, whose ruling will not be disturbed 
absent an abuse of that discretion. State v. Jacob, 253 Neb. 950, 
574 N.W.2d 117 (1998); State v. McHenry, 247 Neb. 167, 525 
N.W.2d 620 (1995). A trial court abuses its discretion in deny- 
ing a motion to change venue where a defendant establishes that 
local conditions and pretrial publicity make it impossible to 
secure a fair trial. State v. Jacob, supra; State v. McBride, 250 
Neb. 636, 550 N.W.2d 659 (1996). See State v. McHenry, supra. 

Matthews makes assertions in his brief regarding the reasons 
underlying his motion for a change of venue. However, he 
makes no citations to the record to support those assertions. 
Although the record discloses that Matthews filed a motion for 
change of venue that was heard and denied on August 22, 1997, 
the record does not include the motion itself, nor does the bill 
of exceptions include the August 22 hearing on the motion for 
a change of venue. 

[11] It is incumbent upon the party appealing to present a 
record which supports the errors assigned; absent such a record, 
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as a general rule, the decision of the lower court is to be 
affirmed. State v. Dyer, 245 Neb. 385, 513 N.W.2d 316 (1994). 
Because Matthews has not provided this court with a record 
which supports this assigned error, we necessarily conclude that 
the district court did not abuse its discretion in denying his 
motion for.a change of venue. 


3, INEFFECTIVE ASSISTANCE OF COUNSEL 

Matthews’ third assigned error is that he received ineffective 
assistance of counsel because trial counsel refused to investi- 
gate his claim that surveillance tapes from a convenience store 
would show that Matthews was in that store at the time of the 
September 16, 1997, robbery of Sieck. 

[12] In order to state a claim of ineffective assistance of 
counsel as violative of the Sixth Amendment to the U.S. 
Constitution and article I, § 11, of the Nebraska Constitution 
and thereby obtain reversal of a defendant’s conviction, the 
defendant must show that his or her counsel’s performance was 
deficient and that such deficient performance prejudiced the 
defendant, that is, the defendant must demonstrate a reasonable 
probability that but for counsel’s deficient performance, the 
result of the proceeding would have been different. State v. 
Boppre, 252 Neb. 935, 567 N.W.2d 149 (1997), disapproved on 
other grounds, State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 
(1998); State v. Massey, 252 Neb. 426, 562 N.W.2d 542 (1997); 
State v. Thomas, 6 Neb. App. 510, 574 N.W.2d 542 (1998). See, 
also, Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 
80 L. Ed. 2d 674 (1984). 

[13,14] Claims of ineffective assistance of counsel raised for 
the first time on direct appeal, as is the case here, do not require 
dismissal ipso facto; the determining factor is whether the 
record is sufficient to adequately review the question. See State 
v. Thomas, supra. See, also, State v. Cody, 248 Neb. 683, 539 
N.W.2d 18 (1995); State v. Dawn, 246 Neb. 384, 519 N.W.2d 
249 (1994). An appellate court will not address a matter on 
direct appeal when the issue has not been raised or ruled on at 
the trial court level and the matter necessitates an evidentiary 
hearing. State v. Dawn, supra; State v. Thomas, supra. 

The issue of ineffective assistance of counsel was not raised 
before the trial court, and the record before this court on appeal 
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is insufficient to adequately review the question of effectiveness 
of Matthews’ trial counsel. Therefore, we do not reach 
Matthews’ claims of ineffective assistance of counsel on this 
direct appeal. See State v. Thomas, supra. 


4. INSUFFICIENCY OF EVIDENCE 

Matthews’ fourth assigned error is that the evidence was 
insufficient to support his convictions for robbery, charged in 
counts II and III of the information. 

[15] In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the credibil- 
ity of witnesses, or reweigh the evidence. Such matters are for 
the finder of fact, and a conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient 
to support the conviction. State v. Parks, 253 Neb. 939, 573 
N.W.2d 453 (1998); State v. Butzke, 7 Neb. App. 360, 584 
N.W.2d 449 (1998). 

Neb. Rev. Stat. § 28-324 (Reissue 1995) provides that “[a] 
person commits robbery if, with the intent to steal, he forcibly 
and by violence, or by putting in fear, takes from the person of 
another any money or personal property of any value whatever.” 


(a) Count II - Robbery of Sieck 

With regard to the September 16, 1996, robbery of Sieck, the 
evidence, viewed in the light most favorable to the State, was 
that as Sieck returned to her apartment and started to unlock the 
door, a large black man wearing jeans and a blue and white shirt 
came up to her and asked her for a drink. Sieck responded that 
she did not have any and finished unlocking her door. At that 
point, the man pushed his way into her apartment. Sieck fell 
down, and the man put one arm around her neck, said he wanted 
money, and took $4 out of Sieck’s purse. 

Shortly thereafter, Matthews, who was walking out of the 
alley from behind 1215 G Street, which was directly to the 
south of Sieck’s apartment building, was apprehended by 
Officer Stutzman. Matthews was wearing black jeans and a blue 
and white shirt and had $4 in his back pocket. Furthermore, 
although Sieck could not positively identify Matthews as the 
man who robbed her, she was able to state that he was wearing 
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clothing similar to the person who robbed her. This evidence is 
sufficient to support Matthews’ conviction of count II, the rob- 
bery of Sieck. 


(b) Count III - Robbery of Barber 

With regard to the September 25, 1996, robbery of Barber, 
the evidence, viewed in the light most favorable to the State, 
was that Barber was sitting in a chair reading in the living room 
of her home, when a black male opened the unlocked storm 
door, stuck his head in, and said, “[Ijs Ms. Parsons home[?]” 
Barber got up out of her chair and said, “{Ojh no, they don’t live 
here anymore, they moved.” The man pulled the door open a lit- 
tle more, came inside, and grabbed both of Barber’s wrists with 
one hand, used the other hand to cover Barber’s mouth, and 
said, “I want your money.” 

At that point, he saw Barber’s purse, a light brown hobo bag, 
on the chair. He grabbed the purse, which contained $1,000 
cash, $300 in gold coins, and $350 in traveler’s checks, and ran 
out the door. Barber described the intruder as a black man of 
medium height and build, but “maybe a little on the stocky 
side,” in his twenties, with short hair and a growth of beard. The 
robber was wearing a blue and black plaid shirt, jeans, and 
sneakers. At trial, Barber positively identified Matthews as the 
robber. 

Furthermore, Keefe testified that on September 25, 1996, 
between 3:45 and 4:15 p.m., he saw a black male carrying a 
purse running to a beige or tan car with stripes painted on the 
side. Keefe identified Matthews’ girl friend’s car as the car that 
he saw on September 25. The evidence further established that 
Matthews’ girl friend’s car was the only gray Ford Tempo in 
Lincoln that had the distinctive paint designs on the side of the 
vehicle. Furthermore, Matthews admitted to police that he was 
the only person who was driving the above-described gray Ford 
Tempo on September 25. This evidence is clearly sufficient to 
support Matthews’ conviction of count III, the robbery of 
Barber. 


5. MOTION TO CONTINUE 
Finally, we consider Matthews’ claim that the district court 
erred in denying his oral motion to continue the trial so that he 
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could locate and contact witnesses whom Matthews had been 
unable to identify as of that date, but whom he believed would 
be helpful to his defense. Although Matthews and his counsel 
had been working on locating and identifying these witnesses 
throughout the duration of the case, they did not have names 
and addresses of the witnesses. The district court denied the 
motion, stating: 
This matter has been pending for a long time. Unless you 
really gave me some notion that further time was really 
likely to produce something, which I don’t hear. You don’t 
have names and addresses and you have been working on 
it since the case has been pending, I see no reason to con- 
tinue it beyond now and that motion will be denied. 
[16,17] The decision of whether to grant a continuance in a 
criminal case is addressed to the discretion of the trial court, 
and that court’s ruling will not be disturbed on appeal absent an 
abuse of discretion. State v. Valdez, 239 Neb. 453, 476 N.W.2d 
814 (1991); State v. Rosales, 3 Neb. App. 26, 521 N.W.2d 385 
(1994). Additionally, there is no abuse of discretion by a court 
in denying a continuance unless it clearly appears that the 
defendant suffered prejudice as a result thereof. State v. Valdez, 
supra; State v. Bradley, 236 Neb. 371, 461 N.W.2d 524 (1990). 
Neb. Rev. Stat. § 29-1206 (Reissue 1995) provides: 

Applications for continuances shall be made in accor- 
dance with section 25-1148, but in criminal cases in the 
district court the court shall grant a continuance only upon 
a showing of good cause and only for so long as is neces- 
sary, taking into account not only the request or consent of 
the prosecution or defense, but also the public interest in 
prompt disposition of the case. 

Motions for continuance are governed by Neb. Rev. Stat. 
§ 25-1148 (Reissue 1995), which provides: 

Whenever application for continuance or adjournment 
is made by a party or parties to any cause or proceeding 
pending in the district court of any county, such applica- 
tion shall be by written motion entitled in the cause or pro- 
ceeding and setting forth the grounds upon which the 
application is made, which motion shall be supported by 
the affidavit or affidavits of person or persons competent 
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to testify as witnesses under the laws of this state, in proof 
of and setting forth the facts upon which such continuance 
or adjournment is asked. After the filing of such applica- 
tion and the affidavits in support thereof, the adverse party 
shall have the right to file counter affidavits in the matter. 
Either party may, upon obtaining leave of the court, intro- 
duce oral testimony upon the hearing of such application. 
The court may, upon the hearing, in its discretion, grant or 
refuse such application, and no reversal of such cause or 
proceeding shall be had on account of the action of the 
court in granting or refusing such application except when 
there has been an abuse of a sound legal discretion by the 
court. 

[18] In the instant case, not only was the application for con- 
tinuance in this case made by oral motion, the motion was not 
supported by affidavits. However, the failure to comply with the 
provisions of § 25-1148 is but a factor to be considered in deter- 
mining whether a trial court abused its discretion in denying a 
continuance. State v. Santos, 238 Neb. 25, 468 N.W.2d 613 
(1991); State v. Perez, 235 Neb. 796, 457 N.W.2d 448 (1990). 
Thus, we proceed to consider the merits of Matthews’ motion to 
continue. 

When Matthews’ motion to continue was made, his case had 
been pending for nearly 1 year, the motion was made the day 
before trial, he was unable to provide the court with the names 
or addresses of the witnesses whom he sought to locate, and he 
was unable to enlighten the court concerning the nature of these 
witnesses’ testimony, only that said testimony would be “bene- 
ficial” to Matthews’ case. Matthews has not shown that even if 
a continuance were granted, he would be able to secure any 
material evidence. Thus, he has failed to show that he was in 
any way prejudiced by the district court’s refusal to grant him a 
continuance, and this assigned error is without merit. 


V. CONCLUSION 
We have determined that Matthews’ assigned errors concern- 
ing the denial of his motions to suppress, motion for change of 
venue, and motion to continue and the insufficiency of the evi- 
dence to support his convictions are without merit. Further, the 
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record is inadequate for this court to review Matthews’ claim of 
ineffective assistance of counsel. Therefore, Matthews’ convic- 
tions and sentences are affirmed. 

AFFIRMED. 


GarY DARNALL AND EMILIE DARNALL, APPELLANTS AND 
CROSS-APPELLEES, V. BERNARD PETERSEN, APPELLEE, 
AND KAY PETERSEN, APPELLEE AND CROSS-APPELLANT. 
592 N.W.2d 505 
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Mugs, Judge. 
INTRODUCTION 

Gary Darnall and Emilie Darnall sued Bernard Petersen and 
Kay Petersen to recover on a promissory note. After trial but 
before judgment, the Darnalls’ claim against Bernard was dis- 
charged in bankruptcy court. The trial court subsequently 
entered judgment against Kay for the principal amount but 
denied interest, finding that the interest rate charged was usuri- 
ous. The Darnalls timely appeal that order, and Kay cross- 
appeals. 


BACKGROUND 

On February 10, 1995, the Darnalls filed a lawsuit against the 
Petersens alleging that on January 26, 1989, the Petersens exe- 
cuted a promissory note for $55,000 plus interest. The note was 
due on demand and provided for 13 percent interest and 18 per- 
cent default interest. The Darnalls alleged that they had received 
only two payments, one payment for principal and interest in 
the amount of $45,000 and another payment for interest in the 
amount of $2,500. 

The Petersens’ answer, filed March 9, 1995, generally denied 
the allegations and alleged that when they signed the note, the 
blanks for the interest rate and the default interest rate were not 
filled in. The Petersens further alleged that the parties had 
agreed on a variable interest rate, the terms of which were to be 
filled in at a later date. The Petersens also contended that the 
default rate of interest was usurious. 

The Petersens’ attorney subsequently withdrew, and on 
November 28, 1995, Kay, represented by a new attorney, filed a 
second answer. Kay alleged that when the note was presented to 
her, no interest rate was shown on the note and that it was her 
understanding that no interest would be charged on the note. 
Kay further alleged that the interest rate on the note was usuri- 
ous and prayed that the court find that the Darnalls should not 
be permitted to collect interest and that the amount due and 
owing on the note was $7,500. 

On December 5, 1995, Kay filed a “Motion to File 
Amended Answer,” with the pleading attached as an exhibit. In 
addition to the allegations set forth above, Kay’s amended 
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answer contained allegations that the note had been materially 
altered without any authority and that no interest or due date 
was specified on the note she originally signed. While our 
record does not contain an order sustaining Kay’s motion, it is 
apparent from the proceeding that followed its filing that the 
district court and parties treated the motion as having been 
granted. 

Trial was held February 26, 1996. Bernard did not appear at 
trial nor did counsel appear on his behalf. Counsel for the 
Darnalls read certain “admissions” of Bernard into the record 
that were deemed to be admitted because of Bernard’s failure to 
respond to requests for admissions. Bernard “admitted,” inter 
alia, that the note he and Kay originally signed specified an 
interest rate of 13 percent and a default rate of 18 percent. 

The promissory note was admitted into evidence. In a space 
obviously intended for such purpose, the preprinted note form 
reflects handwritten interest rate figures of 13 percent per 
annum from date until due and 18 percent from maturity until 
paid. In another space, the note contains a handwritten due date 
of “on demand.” The two payments that were received from the 
Petersens are also indicated on the front side of the note. Emilie 
testified that she had made notations of the payments on the 
note. 

Gary testified that he and Bernard discussed the interest rate 
prior to execution of the promissory note and that at the time the 
Petersens signed the note, the blanks for the interest rate, the 
default interest rate, and the due date contained the terms 
agreed to by the parties. Gary also testified that it was his 
understanding that this was a business loan to be used for the 
purchase of a flower shop that the Petersens were purchasing in 
Gering, Nebraska. 

Bernard made a $2,500 payment toward the loan on March 1, 
1990. Bernard made another payment of $45,000 on November 
1. In November 1994, the Darnalls made demand for the 
remainder of the moneys owed. In January 1995, counsel for the 
Darnalls wrote the Petersens a letter demanding that payment 
be made and threatening legal action if the note was not paid. 
Bernard responded with a letter to Gary stating that the interest 
rate, default rate, and due date were not “filled in, nor agreed 
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upon at the time of borrowing.” Bernard asserted that the par- 
ties had agreed upon a “fluctuating CD rate, simple interest, 
without demand.” Bernard asked Gary to recalculate the princi- 
pal and interest according to their agreement. 

Gary testified that he has received no additional payments 
from the Petersens. According to Gary, as of the date of trial, the 
principal and interest owing on the note was $34,068.87. Gary 
arrived at this figure using a 13-percent interest rate. 

Albert Lyter III, a forensic chemist, was called to testify on 
behalf of the Darnalls. Lyter has a bachelor’s degree in chem- 
istry and biology and a master’s degree in forensic science. 
Prior to opening his own business in 1981, Lyter worked for the 
U.S. Treasury Department in the Bureau of Alcohol, Tobacco, 
and Firearms laboratory. 

Lyter conducted both physical examinations and chemical 
tests on the promissory note. Based upon his physical examina- 
tions of the document and the chemical tests performed, Lyter 
opined that the terms of the document were all written during 
the “same time period.” 

During cross-examination, Lyter testified that depending on 
the ink, “‘same time period” could be a matter of days. Lyter fur- 
ther acknowledged that if the same pen was used to write the 
initial terms of the document and then later used to add the 
additional terms, then, depending on the circumstances, there 
might be a situation where he could not detect an alteration 
made 6 months later. However, he reiterated that based upon the 
fact that the same ink was used and the fact that he found no dif- 
ferences in the relative dryness of the ink, “the simplest conclu- 
sion is that they were all done at the same time.” 

Andrew Bradley, a document examiner, was next called to 
testify. Bradley worked as a document examiner for the 
Arapahoe County Sheriff’s Department from 1968 through 
1993. Bradley has also done work for the Secret Service and the 
Federal Bureau of Investigation. Bradley examined the hand- 
writing on the promissory note using microscopic equipment. 

Based upon a reasonable degree of forensic certainty, 
Bradley opined that all of the terms of the promissory note were 
written by the same person at the same time. During cross- 
examination Bradley admitted that he could not rule out that 
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some of the terms were written at a different time but stated that 
based upon his experience and training, he believed that they 
were written at the same time. 

Kay admitted that she signed the promissory note but testi- 
fied that when she signed it several terms were missing, includ- 
ing the interest rate, the default rate, and the due date. 
According to Kay, she questioned Bernard as to why the inter- 
est rate was left blank and he explained to her that he and Gary 
were going to work out an interest rate based on CD rates. She 
stated that she did not authorize Bernard or the Petersens to fill 
in the interest rate. Prior to receiving the notice from the 
Darnalls, Kay was unaware that the loan had not been paid. 

Counsel for Kay also read several portions of Bernard’s 
deposition into the record. At the time of his deposition, 
Bernard was living in Colorado. Bernard testified that when he 
signed the promissory note, the interest terms and due date were 
not on the document. 

The parties rested, and the court took the case under advise- 
ment. Several weeks later, prior to the court’s decision, Bernard 
filed a suggestion of bankruptcy and the proceedings were 
stayed. Following Bernard’s discharge in bankruptcy, the 
Darnalls filed a motion to proceed against Kay on April 4, 1997. 
The motion was granted, and on October 7, the court rendered 
its opinion. The court found that the interest rates were inserted 
after Kay signed the promissory note and that no authority was 
given to do so, but that “no corrupt or fraudulent intent on [the 
Darnalls’] part was pleaded or proved and that the alteration was 
not so egregious as to prevent [the Darnalls] from recovering 
their principal.” The court found that the 18-percent default rate 
was excessive and that none of the statutory exceptions applied. 
Accordingly, the court held that the Darnalls were entitled to be 
paid the remaining principal amount due of $7,500 but were not 
entitled to interest. The court further ordered the Darnalls to pay 
the costs of the action. The Darnalls timely appeal, and Kay 
cross-appeals. For the reasons set forth below, we affirm in part 
and in part reverse, and remand with directions. 


ASSIGNMENTS OF ERROR 
The Darnalls’ assignments of error, condensed and restated, 
are that the trial court erred in not properly considering 
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e 


Bernard’s “admissions,” in finding that the interest rates were 
inserted after execution of the note, in failing to award any 
interest as part of the judgment, and in assessing costs to the 
Darnalls. 

On cross-appeal, Kay alleges the trial court erred in failing to 
find that the alteration prevented the Darnalls from recovering 
the remaining principal due. 


STANDARD OF REVIEW 

When a dispute sounds in contract, the action is to be treated 
as one at law. Nebraska Pub. Emp. v. City of Omaha, 247 Neb. 
468, 528 N.W.2d 297 (1995). 

In a bench trial of a law action, a trial court’s factual findings 
have the effect of a jury verdict and will not be set aside unless 
clearly erroneous. Schuelke v. Wilson, 255 Neb. 726, 587 
N.W.2d 369 (1998). 

In reviewing a judgment awarded in a bench trial, the appel- 
late court does not reweigh the evidence but considers the judg- 
ment in a light most favorable to the successful party. Anderson/ 
Couvillon v. Nebraska Dept. of Soc. Servs., 253 Neb. 813, 572 
N.W.2d 362 (1998). 


DISCUSSION 
Are Bernard’s Admissions Admissible Against Kay? 
Before we address the merits of this case, it is first necessary 
to determine whether Bernard’s “admissions” under Neb. Ct. R. 
of Discovery 36 (rev. 1996) are admissible against Kay. 
Rule 36 in pertinent part provides: 

(a)... A party may serve upon any other party a writ- 
ten request for the admission, for purposes of the pending 
action only, of the truth of any matters... . 

Each matter of which an admission is requested shall be 
separately set forth by the party making the request, and 
shall be repeated by the responding party in the answer or 
objection thereto. The matter is admitted unless, within 
thirty days after service of the request, or within such 
shorter or longer time as the court may allow, the party to 
whom the request is directed serves upon the party 
requesting the admission a written answer or objection 
addressed to the matter.... 
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(b) ... Any matter admitted under this rule is conclu- 
sively established unless the court on motion permits with- 
drawal or amendment of the admission. 

Bernard was requested to admit, inter alia, that the interest 
rates were provided in the promissory note at the time he and 
Kay signed it. Because Bernard failed to answer, the facts 
requested to be admitted are conclusively established as against 
him. See Mason State Bank v. Sekutera, 236 Neb. 361, 461 
N.W.2d 517 (1990). However, we do not believe that these 
admissions are conclusive as to Kay, who denied similar 
requests for admissions and appeared at trial and again asserted 
that the interest rates were added without her knowledge. 

Nebraska has never before addressed the issue of whether 
one party’s admissions under rule 36 are binding against a code- 
fendant. In substance, rule 36 is the Nebraska counterpart to 
Fed. R. Civ. P. 36. Wibbels v. Unick, 229 Neb. 184, 426 N.W.2d 
244 (1988). Therefore, we turn to federal decisions construing 
Fed. R. Civ. P. 36 for guidance on this issue. 

[1] The federal courts have almost unanimously concluded 
that a rule 36 admission is not binding against a codefendant. In 
Riberglass v. Techni-Glass Industries, Inc., 811 F.2d 565 (11th 
Cir. 1987), Riberglass filed a lawsuit against Techni-Glass to 
recover moneys owed on an open account. Lonnie Flippo and 
Howard Morris were included as codefendants because they 
were alleged guarantors of Techni-Glass’ indebtedness. Techni- 
Glass and Flippo failed to respond to requests for admissions 
and the U.S. District Court granted summary judgment against 
them. 

Riberglass subsequently filed a motion for summary judg- 
ment against Morris on the basis of Flippo’s and Techni-Glass’ 
tule 36 admissions. The district court granted the motion, con- 
cluding that Morris was “destined to ‘rise or fall’ with his co- 
guarantor Lonnie Flippo.” /d. at 566 n.1. The district court fur- 
ther concluded that the grant of summary judgment against 
Techni-Glass and Flippo constituted issue preclusion against 
Morris. Jd. The U.S. Court of Appeals disagreed, finding that 
“the deemed admissions of his codefendants cannot bind Morris 
where he actually responded to plaintiff’s requests in a timely 
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and legally sufficient manner.” Jd. at 566 (citing United States 
v. Wheeler, 161 F. Supp. 193 (W.D. Ark. 1958); Community 
State Bank of Hayti v. Midwest Steel Erection, Inc., No. 76- 
4032, 1977 WL 1153 (D.S.D. Feb. 22, 1977); and In re Leonetti, 
28 B.R. 1003 (E.D. Pa. 1983)). See, also, Becerra v. Asher, 921 
F. Supp. 1538 (S.D. Tex. 1996), aff’d 105 F.3d 1042 (Sth Cir. 
1997); Alipour v. State Auto. Mut. Ins. Co., 131 F.R.D. 213 
(N.D. Ga. 1990); Kittrick v. GAF Corp., 125 F.R.D. 103 (M.D. 
Pa. 1989); 8A Charles A. Wright et al., Federal Practice and 
Procedure § 2264 (2d ed. 1994). 

Rule 36 is “ ‘intended to expedite the trial and to relieve the 
parties of the cost of proving facts that will not be disputed at 
trial, the truth of which is known to the parties or can be ascer- 
tained by reasonable inquiry.’” Wibbels v. Unick, 229 Neb. at 
188-89, 426 N.W.2d at 247-48 (quoting 8 Charles A. Wright & 
Arthur R. Miller, Federal Practice and Procedure § 2252 
(1970)). Kay answered the Darnalls’ requests for admissions 
that were directed to her, and the trial court’s pretrial order 
makes clear that the issue of whether the promissory note had 
been altered was to be decided at trial. In light of the foregoing 
authorities and the purpose behind the rule, we conclude that 
Bernard’s admissions are not binding on Kay. 


Nebraska Uniform Commercial Code. 

[2] Resolution of this case involves the interplay between 
several Nebraska Uniform Commercial Code sections, specifi- 
cally Neb. U.C.C. §§ 3-115, 3-118, and 3-407 (Reissue 1980). 
The U.C.C. has been amended and recodified since the issuance 
of the promissory note at issue here. Changes to article 3 on 
negotiable instruments became operative on January 1, 1992. 
The transaction in question took place in 1989. The law is clear 
that statutes covering substantive matters in effect at the time of 
the transaction govern the transaction, not later enacted statutes. 
Battle Creek State Bank v. Haake, 255 Neb. 666, 587 N.W.2d 83 
(1998); Northern Bank v. Pefferoni Pizza Co., 5 Neb. App. 50, 
555 N.W.2d 338 (1996) (citing Ashland State Bank v. Elkhorn 
Racquetball, Inc., 246 Neb. 411, 520 N.W.2d 189 (1994)). 
Accordingly, unless otherwise specified, any reference to the 
U.C.C. will be to the 1980 reissue of the Nebraska Revised 
Statutes. 
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Were Terms on Note When Petersens Signed It? 

We begin by addressing the issue of whether the promissory 
note was altered after the Petersens signed it. 

Section 3-115 addresses situations where an instrument has 
been altered after a party has signed it. It provides: 

(1) When a paper whose contents at the time of sign- 
ing show that it is intended to become an instrument is 
signed while still incomplete in any necessary respect it 
cannot be enforced until completed, but when it is com- 
pleted in accordance with authority given it is effective as 
completed. 

(2) If the completion is unauthorized the rules as to 
material alteration apply (Section 3-407), even though the 
paper was not delivered by the maker or drawer; but the 
burden of establishing that any completion is unauthorized 
is on the party so asserting. 

The trial court determined that the 13-percent and 18-percent 
interest rates were not written on the note at the time the 
Petersens signed it and that the Petersens had not given Gary 
permission to fill in those terms. The Darnalls allege that the 
trial court erred in this finding and contend that the overwhelm- 
ing evidence proves that terms were stipulated on the note when 
it was signed. In a bench trial of a law action, a trial court’s fac- 
tual findings have the effect of a jury verdict and will not be set 
aside unless clearly erroneous. Schuelke v. Wilson, 255 Neb. 
726, 587 N.W.2d 369 (1998). 

Gary testified that all of the terms were stipulated on the note 
at the time the Petersens signed it. Emilie testified that after the 
Petersens signed the note, Gary gave it to her to file away. 
According to Emilie, when Gary gave her the note, the interest 
rates were noted on the document. Both experts testified that 
nothing in their examinations of the document indicated that 
there had been an alteration of the document. However, neither 
expert could conclusively rule out the possibility that some of 
the terms were added at a later date or time. 

Kay testified that when she signed the note, the blanks for the 
interest rates had not been filled in and that she did not give 
anyone authority to fill them in. According to Kay, at the time 
she signed the document Gary and Bernard had not agreed on 
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what the interest rate would be. During Bernard’s deposition, he 
testified that the interest rates were not specified on the docu- 
ment when he signed it. Additionally, shortly after the Darnalls’ 
initial demand for payment, Bernard wrote Gary a letter stating 
that the interest rates shown on the promissory note were not the 
interest rates agreed to by the parties. 

In a bench trial of a law action, the court, as the trier of fact, 
is the sole judge of the credibility of the witnesses and the 
weight to be given their testimony. Foiles v. Midwest Street Rod 
Assn. of Omaha, 254 Neb. 552, 578 N.W.2d 418 (1998). The 
trial court found Kay’s testimony on the alteration issues to be 
more credible than that of the Darnalls. While we may have 
reached a different conclusion if we were reviewing the evi- 
dence de novo, we cannot say that the trial court’s factual find- 
ings on these issues are clearly erroneous. 


Material Alteration. 
[3] Section 3-407 provides: 
(1) Any alteration of an instrument is material which 
changes the contract of any party thereto in any respect, 
including any such change in 


(b) an incomplete instrament, by completing it other- 
wise than as authorized... . 


(2) As against any person other than a subsequent 
holder in due course 

(a) alteration by the holder which is both fraudulent and 
material discharges any party whose contract is thereby 
changed unless that party assents or is precluded from 
asserting the defense; 

(b) no other alteration discharges any party and the 
instrument may be enforced according to its original tenor, 
or as to incomplete instruments according to the authority 
given. 

The trial court found that the alterations were unauthorized 
but determined that the changes were not done fraudulently. 
Kay’s cross-appeal asserts that the changes were both material 
and fraudulent and contends that the trial court erred in not dis- 
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charging her from any obligation under the note. Kay is obvi- 
ously contending that the trial court’s finding in this regard was 
clearly erroneous. See Schuelke v. Wilson, supra. We do not 
agree. 

[4] The changes were clearly material. As we have already 
determined, the changes were made after the execution of the 
note and without the Petersens’ authority. See § 3-407(1)(b). 
However, a material alteration does not discharge a party from 
his or her obligation unless it is made for a fraudulent purpose. 
See § 3-407(2)(a) and (b). 

An alteration is fraudulent when the holder intends to 
achieve an advantage for himself to which he has reason to 
know he is not entitled. Thus, where the holder believes 
that the party has authorized or consented to the alteration 
or completion, the fact that no such consent or authoriza- 
tion actually exists does not make the alteration fraudu- 
lent. Likewise, where the holder believes that he has the 
right to alter the instrument to reflect the true agreement of 
the parties, it is not fraudulent. 

4 William D. Hawkland & Lary Lawrence, Uniform Commer- 
cial Code Series § 3-407:07 at 741 (1994). 

Although Kay proved that the note was altered, she presented 
no evidence that the alteration was made for a fraudulent pur- 
pose. In fact, in her pleadings Kay did not allege that the alter- 
ation was fraudulently made and did not pray that she be dis- 
charged from her obligation. Rather, she alleged merely that the 
note had been materially altered and prayed that the court find 
that, the Darnalls were entitled to collect the principal only. 

Cases are heard in the state appellate courts on the theory 
upon which they are tried. An issue not presented to the trial 
court may not be raised on appeal, inasmuch as a lower court 
cannot commit error in resolving an issue it was never given an 
opportunity to resolve. Myers v. Nebraska Equal Opp. Comm., 
255 Neb, 156, 582 N.W.2d 362 (1998). Moreover, the trial 
court’s factual finding that the alterations were not fraudulent is 
not clearly erroneous. Accordingly, the trial court did not err in 
failing to discharge Kay from her obligations under the note, 
and Kay’s cross-appeal is without merit. 
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Effect of Nonfraudulent Material Alteration. 

The Darnalls argue that the trial court’s factual conclusions 
regarding the alteration of the interest rates rendered its usury 
analysis unnecessary and, as a matter of law, incorrect. We 
agree. 

[5] To review, the court concluded as a matter of fact that the 
interest “blanks” had been filled in without the authority of Kay. 
Under § 3-407(1)(b), this was a material alteration. The court 
also concluded the alteration was not a fraudulent one. 
Therefore, the provisions of § 3-407(2)(a) do not come into play 
to discharge the parties. It was at this juncture that the trial 
court, determining that the 18-percent default rate was usurious, 
found that the Darnalls could recover no interest under the note. 
However, as the Darnalls correctly point out, when a note is 
materially altered but not fraudulently so, the instrument may 
be enforced according to its original tenor, or as to incomplete 
instruments according to the authority given. § 3-407(2)(b). The 
trial court found that the interest figures were inserted without 
Kay’s authorization and knowledge. However, the Darnalls 
were still entitled, under these findings, to enforce the note 
according to its “original tenor.” Id. 

The “original tenor” of the note at issue, considering the trial 
court’s findings, was one with no interest rates stated, only blank 
spaces. The 18-percent default rate becomes ineffective for any 
purpose. Accordingly, the trial court’s factual findings render the 
usury defense based on that 18-percent interest rate inapplicable 
as a matter of law. The trial court erred in applying usury to 
defeat the Darnalls’ claim for interest. Because of this, we need 
not address the parties’ arguments on whether the 18-percent 
interest was usurious under the circumstances of this case. See 
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994) (holding 
appellate court need not address issues unnecessary to its deci- 
sion). The remaining issues are whether any interest is allowed 
by law under these circumstances and, if so, at what rate. 


Interest and Rate. 

Section 3-118(d) of the U.C.C. provides in pertinent part: 
“Unless otherwise specified a provision for interest means 
interest at the judgment rate at the place of payment from the 
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date of the instrument, or if it is undated from the date of issue.” 
A similar provision appears in the 1992 amendments to the 
U.C.C. in a slightly different form at Neb. U.C.C. § 3-112(b) 
(Reissue 1992), providing, inter alia, “If an instrument provides 
for interest, but the amount of interest payable cannot be ascer- 
tained from the description, interest is payable at the judgment 
rate in effect at the place of payment of the instrument and at 
the time interest first accrues.” 

[6] Official comment 5 of § 3-118 provides, “The revision of 
the original section 17(2) [of the Uniform Negotiable 
Instruments Law] is intended to make it clear that where the 
instrument provides for payment ‘with interest’ without speci- 
fying the rate, the judgment rate of interest of the place of pay- 
ment is to be taken as intended.” See, also, Praest v. Quesner, 
113 Neb. 485, 488-89, 203 N.W. 549, 550 (1925) (prior to adop- 
tion of U.C.C., court held that “a promissory note, which, by its 
terms, provides for interest without any specified rate, bears 
interest at the [statutory] rate of 7 per cent. per annum from its 
date”); Hornstein v. Cifuno, 86 Neb. 103, 125 N. W. 136 (1910) 
(where blanks for interest were not filled in, court found that 
note bore interest at statutory rate); 4 William D. Hawkland & 
Lary Lawrence, Uniform Commercial Code Series § 3-115:06 
at 199 (1994) (observing, “If the instrument provides that it is 
payable ‘with interest at the rate of , subsection 3-118(d) 
provides that interest is at the judgment rate . . .”). 

Kay asserts that the Damails’ reliance on Praest and 
Hornstein “is a blatant attempt to mislead this court.” Brief for 
appellee on cross-appeal at 26. Kay argues that the rules as set 
forth in those cases were expressly overruled by Lovelace v. 
Stern, 207 Neb. 174, 297 N.W.2d 160 (1980). In support of her 
argument, Kay provides quotes from Lovelace. Unfortunately, 
the language relied upon is that of a concurring opinion, not the 
majority opinion. Kay fails to mention that rather crucial dis- 
tinction in her argument. The majority in Lovelace v. Stern, 207 
Neb. at 177, 297 N.W.2d at 163, stated: 

[A]s a general rule, a written instrument which provides 
for payment of interest on an unpaid balance, but without 
specifying the rate, carries interest at the legal rate pre- 
scribed by law. See, Hornstein v. Cifuno, 86 Neb. 103, 125 
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N.W. 136 (1910); Praest v. Quesner, 113 Neb. 485, 203 
N.W. 549 (1925); Bank v. Roberts, 168 N.C. 473, 84 S.E. 
706 (1915). 
Kay’s vigorous attack on the Darnalls’ use of the Praest and 
Hornstein cases is misguided. 

In the language of § 3-118(d), the original tenor of the note 
in question, giving effect to the trial court’s findings, is one that 
contained a “provision for interest” but no stated rate of inter- 
est. In the words of the general rule announced in Praest and 
quoting from Lovelace, 207 Neb. at 177, 297 N.W.2d at 163, the 
instrument “provides for payment of interest . . . without speci- 
fying the rate.” Only by ignoring the clear language of 
§ 3-118(d), the comments to that section, the conclusion of 
notable commentators on the subject, and the general rule 
announced in Lovelace could we reach any conclusion under 
the facts as found by the district court other than this note bears 
interest “at the judgment rate at the place of payment from the 
date of the instrument.” § 3-118(d). 

Having determined that the district court erred in not award- 
ing interest, we must now determine what the appropriate rate 
of interest should be. The note was dated January 26, 1989, and 
the place of payment was Harrisburg, Nebraska. See § 3-118(d). 
On January 26, the judgment rate of interest was 10.16 percent. 
Thus, interest accrued at the rate of 10.16 percent on the unpaid 
balance from and after January 26, and the judgment should be 
modified to include it. 


Costs. 

The Darnalis next argue that the trial court erred in assessing 
costs against them. 

Neb. Rev. Stat. § 25-1708 (Reissue 1995) provides, “Where 
it is not otherwise provided by this and other statutes, costs 
shall be allowed of course to the plaintiff, upon a judgment in 
his favor, in actions for the recovery of money only... .” 

Given our disposition of the case, we find that the court erred 
in not awarding costs to the Darnalls. 


Remaining Arguments. 
The Darnalls have raised several arguments in their brief that 
were not assigned as errors. Since they failed to assign them as 
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errors, we will not address them. See Miller v. City of Omaha, 
253 Neb. 798, 573 N.W.2d 121 (1998) (holding errors which are 
argued but not assigned will not be considered by appellate 
court). 


CONCLUSION 
The trial court’s finding that the promissory note was altered 

without any authority after Kay signed it was not clearly erro- 
neous. However, the trial court’s finding that the Darnalls did 
not fraudulently alter the instrument was also not clearly wrong, 
and therefore the Darnalls were entitled to enforce it according 
to its original terms. Since the promissory note provided for 
interest but did not specify a rate, the interest rate is the judg- 
ment rate at the place of payment from the date of the instru- 
ment. That rate in this case was 10.16 percent. Costs were erro- 
neously assessed against the Darnalls instead of against Kay. 
The matter is remanded with directions to enter judgment for 
the Darnalls consistent with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. 


JUNEAL PRATT, APPELLANT, V. HAROLD CLARKE ET AL., APPELLEES. 
590 N.W. 2d 426 


Filed March 16, 1999, No. A-97-1267. 


1. Demurrer: Pleadings: Appeal and Error. In an appellate court’s review of a rul- 
ing on a general demurrer, the court is required to accept as true all the facts which 
are well pled and the proper and reasonable inferences of law and fact which may be 

- drawn therefrom, but the court is not required to accept as true the conclusions of the 
pleader. 

2. Demurrer: Pleadings. In considering a demurrer, a court must assume that the facts 
pled, as distinguished from legal conclusions, are true as alleged and must give the 
pleading the benefit of any reasonable inference from the facts alleged, but cannot 
assume the existence of facts not alleged, make factual findings to aid the pleading, 
or consider evidence which might be adduced at trial. 

3. Demurrer: Declaratory Judgments. The use and determination of a demurrer in 
actions for declaratory judgment are controlled by the same principles as those that 
apply in other cases. 


10. 


11. 


12. 


13. 


14. 


15. 
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Declaratory Judgments: Appeal and Error. In an appeal from a declaratory judg- 
ment, an appellate court, regarding questions of law, has an obligation to reach its 
conclusion independent from the trial court. 

Demurrer: Jurisdiction. Lack of jurisdiction is a proper ground for a demurrer to a 
petition. 

Demurrer: Appeal and Error. When there are no specific findings before an appel- 
late court, the court must review the grounds of the demurrer to determine if any one 
objection, or any objections taken together, support the trial court’s decision to sus- 
tain the demurrer and dismiss the action. 

Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will be 
affirmed on appeal if any one of the grounds on which it was asserted is well taken. 
Constitutional Law: Legislature: Immunity: Waiver. The provision of the 
Nebraska Constitution stating that the state may sue and be sued and that the 
Legislature shall provide by law in what manner and in what courts suits shall be 
brought is not self-executing, and legislative action is necessary to waive the state’s 
sovereign immunity. 

Immunity: Waiver. A waiver of sovereign immunity is found only where stated by 
the most express language or by such overwhelming implications from the text as 
will leave no room for any other reasonable construction. 

Declaratory Judgments: Immunity: Appeal and Error. Just as an appellate court 
must determine the scope of review in an action for declaratory judgment from the 
nature of the dispute, so does such a court determine whether sovereign immunity 
lies. 

Declaratory Judgments: Immunity. The state’s immunity from suit is unaffected 
by declaratory judgment statutes; the Uniform Declaratory Judgments Act does not 
waive the state’s sovereign immunity, and a plaintiff who seeks declaratory relief 
against the state must find authorization for such remedy outside the confines of that 
act. 

Actions: Public Officers and Employees: Statutes: Immunity. A declaratory or 
other equitable action against a state officer or agent attacking the constitutionality of 
a statute or seeking relief from an invalid act or an abuse of authority by an officer or 
agent is not a suit against the state and is therefore not prohibited by principles gov- 
eming sovereign immunity. 

Deciaratory Judgments: Public Officers and Employees: Immunity. A declara- 
tory judgment action seeking to compel action on the part of a state official is barred 
by the doctrine of sovereign immunity; however, if such a suit simply seeks to 
restrain the state official from performing affirmative acts, it is not within the rule of 
immunity. 

Jurisdiction: Torts. Jurisdiction to hear tort claims filed against the state is specifi- 
cally vested in the district court. 

Demurrer: Pleadings. When a demurrer to a petition is sustained, a court must grant 
leave to amend the petition unless it is clear that no reasonable possibility exists that 
amendment will correct the defect. 


Appeal from the District Court for Lancaster County: 


DONALD E. ENDACOTT, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 
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Juneal D. Pratt, pro se. 


Don Stenberg, Attorney General, and Terri M. Weeks for 
appellees. 


MUES, INBoDY, and CARLSON, Judges. 


CARLSON, Judge. 

Juneal Pratt, an inmate at the Lincoln Correctional Center 
(LCC), appeals an order dated November 7, 1997, from the dis- 
trict court for Lancaster County sustaining the demurrer of 
Harold Clarke, Michael Durst, and Mark Horton (defendants) to 
a petition filed by Pratt on May 28. For the reasons set forth 
below, we affirm in part, and in part reverse and remand with 
directions. 


BACKGROUND 

On May 28, 1997, Pratt filed a petition pursuant to 42 U.S.C. 
§§ 1983, 1985, and 1988 (1994 & Supp. IT 1996) and Neb. Rev. 
Stat. §§ 20-148 (Reissue 1997) and 83-954 (Reissue 1994) 
against the defendants in their individual and official capacities 
for conspiring to deprive him of his 8th and 14th Amendment 
rights protected under the U.S. Constitution. Clarke is the direc- 
tor of the Department of Correctional Services, Durst was the 
then State Fire Marshal, and Horton was the then director of the 
Department of Health. 

In Pratt’s petition, he alleged that the defendants had violated 
his Eighth Amendment rights by subjecting him to a dangerous, 
overcrowded, and illegally constructed facility in direct viola- 
tion of § 83-954 and the Enabling Act of Congress. Specifically, 
Pratt cited § 83-954, which states that “[t]he correctional facil- 
ity to be located in Lancaster County may be built at the present 
site of the men’s reformatory in Lincoln, Nebraska, and shall be 
designed to house two hundred persons. The ancillary services 
shall be designed to provide for future expansion to serve an 
additional fifty persons.” Pratt contends that LCC was con- 
structed to exceed the standards set forth in the statute and that 
fire, health, and safety standards were approved when inmates 
each had their own cell, which is no longer the case. 

Additionally, Pratt alleged that the defendants violated his 
constitutional rights by intentionally and deliberately causing 
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him to be subjected to a high risk of danger to his physical and 
emotional welfare, resulting from the defendants’ deliberate 
indifference to his health and safety. Specifically, Pratt stated 
that there is no way other than beating and kicking on the doors 
to alert staff to dangers and that the cells lack smoke detectors, 
sprinklers, and smoke exhaust systems. Pratt also alleged that 
the defendants had violated his rights by subjecting him to haz- 
ardous conditions, consisting of breathing smoke and dirt 
through LCC’s allegedly faulty ventilation system. In support of 
his petition, Pratt attached three newspaper articles to his peti- 
tion regarding the conditions at LCC. 

Pratt alleged that he has been diagnosed with high blood 
pressure, that each year his medication has increased, and that 
he is now “under the maximum allowed.” Pratt also stated that 
he had a “lung function test” and that the “results were low 
pressure.” Pratt alleged that the defendants’ actions demonstrate 
that LCC could not function without the conspired efforts of the 
defendants’ to conceal and/or cover up the dangers, deficien- 
cies, and the illegal construction of the facility and that LCC is 
a facility with obvious fire and health dangers. 

Pratt requested that the district court issue an order against 
each defendant in his individual and official capacity for the 
deliberate indifference to Pratt’s health and safety, as well as to 
protect him from cruel and unusual punishment. Pratt sought an 
injunction directing the defendants to (1) bring the number of 
inmates down to the design capacity, (2) correct the ventilation 
system, (3) install fire and cell alarm systems immediately, (4) 
install working smoke detectors in cells, (5) reestablish single 
celling, and (6) increase staff. Pratt also requested that the court 
order the defendants to show cause as to why the facility should 
be allowed to function in conflict with § 83-954 and the 
Enabling Act of Congress. Pratt requested that in the absence of 
such cause supported by clear authority, the district court order 
the immediate closing of LCC. Pratt also sought an order direct- 
ing that each defendant pay him $50,000 for the damage he suf- 
fered as a result of the faulty ventilation system and the mental 
stress caused by the defendants’ deliberate indifference to his 
rights, as well as any other order, cost, or fees the court deemed 
appropriate. 
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On July 8, 1997, the defendants filed a demurrer and notice 
of hearing, alleging that (1) the district court did not have sub- 
ject matter jurisdiction, (2) Pratt failed to state a claim upon 
which relief can be granted, and (3) Pratt has no legal capacity 
to sue. The defendants requested that the district court dismiss 
Pratt’s action. 

On July 17, 1997, Pratt filed a motion to strike the defend- 
ants’ demurrer. 

On November 7, 1997, the district court sustained the 
defendants’ demurrer, overruled Pratt’s motion to strike the 
defendants’ demurrer, and dismissed Pratt’s petition. Pratt 
elected to stand on his petition and now appeals. 


ASSIGNMENT OF ERROR 
On appeal, Pratt alleges a number of errors but generally con- 
tends that the district court erred in sustaining the defendants’ 
demurrer without setting forth the grounds upon which the 
demurrer was sustained. 


STANDARD OF REVIEW 

{1,2] In an appellate court’s review of a ruling on a general 
demurrer, the court is required to accept as true all the facts 
which are well pled and the proper and reasonable inferences of 
law and fact which may be drawn therefrom, but the court is not 
required to accept as true the conclusions of the pleader. 
Coburn v. Reiser, 254 Neb. 495, 577 N.W.2d 289 (1998). In 
considering a demurrer, a court must assume that the facts pled, 
as distinguished from legal conclusions, are true as alleged and 
must give the pleading the benefit of any reasonable inference 
from the facts alleged, but cannot assume the existence of facts 
not alleged, make factual findings to aid the pleading, or con- 
sider evidence which might be adduced at trial. Jd. 

{3-5} The use and determination of a demurrer in actions for 
declaratory judgment are controlled by the same principles as 
those that apply in other cases. Logan v. Department of Corr. 
Servs., 254 Neb. 646, 578 N.W.2d 44 (1998). In an appeal from 
a declaratory judgment, an appellate court, regarding questions 
of law, has an obligation to reach its conclusion independent 
from the trial court. Jd. Lack of jurisdiction is a proper ground 
for a demurrer to a petition. Jd. 
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ANALYSIS 

[6] Initially, we address the fact that in sustaining the defend- 
ants’ demurrer, the district court failed to set forth its reasons 
for doing so. When there are no specific findings before an 
appellate court, the court must review the grounds of the demur- 
rer to determine if any one objection, or any objections taken 
together, support the trial court’s decision to sustain the demur- 
rer and dismiss the action. Coburn, supra. 

[7] On appeal, Pratt contends that the district court erred in 
sustaining the defendants’ demurrer. The defendants argue that 
Pratt’s petition requests declaratory relief given the existence of 
a present actual controversy and the construction of Pratt’s alle- 
gations under § 83-954. The defendants allege that Pratt’s 
action is barred by the doctrine of sovereign immunity under 
article V, § 22, of the Nebraska Constitution and that therefore, 
the district court properly sustained the defendants’ demurrer 
for lack of jurisdiction. We agree with the defendants, and 
because we conclude that the district court correctly sustained 
the defendants’ demurrer on lack of jurisdiction, we do not dis- 
cuss the defendants’ other grounds for demurrer. See Parker v. 
Lancaster Cty. Sch. Dist. No. 001, 254 Neb. 754, 579 N.W.2d 
526 (1998) (holding that order sustaining demurrer will be 
affirmed on appeal if any one of grounds on which it was 
asserted is well taken). 

[8-10] The provision of the Nebraska Constitution stating 
that the state may sue and be sued and that the Legislature shall 
provide by law in what manner and in what courts suits shall be 
brought is not self-executing, and legislative action is necessary 
to waive the state’s sovereign immunity. Logan v. Department 
of Corr. Servs., 254 Neb. 646, 578 N.W.2d 44 (1998). A waiver 
of sovereign immunity is found only where stated by the most 
express language or by such overwhelming implications from 
the text as will leave no room for any other reasonable con- 
struction. /d. Just as an appellate court must determine the 
scope of review in an action for declaratory judgment from the 
nature of the dispute, so does such a court determine whether 
sovereign immunity lies. Jd. 

[11] The state’s immunity from suit is anatec(ed by declara- 
tory judgment statutes; the Uniform Declaratory Judgments 
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Act, Neb. Rev. Stat. § 25-21,149 et seq. (Reissue 1995), does 
not waive the state’s sovereign immunity, and a plaintiff who 
seeks declaratory relief against the state must find authorization 
for such remedy outside the confines of that act. Logan, supra. 

[12,13] A declaratory or other equitable action against a state 
officer or agent attacking the constitutionality of a statute or 
seeking relief from an invalid act or an abuse of authority by an 
officer or agent is not a suit against the state and is therefore not 
prohibited by principles governing sovereign immunity. Jd. A 
declaratory judgment action seeking to compel action on the 
part of a state official is barred by the doctrine of sovereign 
immunity; however, if such a suit simply seeks to restrain the 
state official from performing affirmative acts, it is not within 
the rule of immunity. /d. 

In the instant case, Pratt filed an action against the defend- 
ants in their individual and official capacities. In Pratt’s peti- 
tion, he sought an injunction directing the defendants to (1) 
bring the number of inmates down to the design capacity, (2) 
correct the ventilation system, (3) install fire and cell alarm sys- 
tems immediately, (4) install working smoke detectors in cells, 
(5) establish single celling, and (6) increase staff. Pratt also 
requested that the district court order the defendants to show 
cause as to why the facility should be allowed to function in 
conflict with § 83-954 and the Enabling Act of Congress. Pratt 
requested that in the absence of such cause supported by clear 
authority, the district court order the immediate closing of LCC. 

In essence, Pratt was not seeking to restrain the state officials 
from performing affirmative acts, but, rather, Pratt sought to 
compel the state officials in the instant action to perform the 
above-mentioned acts. For this reason, we conclude that the 
portion of Pratt’s petition against the defendants requesting that 
the officials perform the above-mentioned affirmative acts is 
essentially an action against the State and, therefore, barred by 
sovereign immunity. 

[14] In addition to the relief discussed above, Pratt also 
sought an order directing that each defendant pay him $50,000 
for the damage he suffered as a result of the faulty ventilation 
system and the mental stress caused by the defendants’ deliber- 
ate indifference to his rights, as well as any other order, cost, or 
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fees the court deemed appropriate. In Kane v. Vodicka, 238 Neb. 
436, 471 N.W.2d 136 (1991), the Nebraska Supreme Court held 
that the district court had subject matter jurisdiction over an 
action by a prison inmate against officials seeking monetary 
damages for alleged unsanitary conditions of a prison kitchen. 
In doing so, the Nebraska Supreme Court stated that “Neb. Rev. 
Stat. § 81-8,214 (Cum. Supp. 1990) specifically vests in the dis- 
trict court jurisdiction to hear tort claims filed against the state.” 
Kane, 238 Neb. at 438, 471 N.W.2d at 138. 

Under Neb. Rev. Stat. § 81-8,212 (Reissue 1996), all tort 
claims must be filed with the Risk Manager in the manner pre- 
scribed by the State Claims Board. Additionally, Neb. Rev. Stat. 
§ 81-8,213 (Reissue 1996) states: 

No suit shall be permitted under the State Tort Claims 
Act unless the State Claims Board has made final disposi- 
tion of the claim, except that if the board does not make 
final disposition of a claim within six months after the 
claim is made in writing to the board, the claimant may, by 
notice in writing, withdraw the claim from consideration 
of the board and begin suit under such act. 

[15] In the instant case, although certain allegations in Pratt’s 
petition sound in tort, Pratt’s petition does not show on its face 
that his tort claim was filed with the Risk Manager nor does the 
petition show that the State Claims Board made a final disposi- 
tion of Pratt’s claim or that the board failed to make a final dis- 
position of Pratt’s claim within 6 months after his claim was 
made in writing to the board. Accordingly, we determine that 
the district court also lacked jurisdiction over Pratt’s claim for 
monetary damages. Although this is the case, we are required to 
give Pratt an opportunity to remedy this defect in his petition. 
When a demurrer to a petition is sustained, a court must grant 
leave to amend the petition unless it is clear that no reasonable 
possibility exists that amendment will correct the defect. Neb. 
Rev. Stat. § 25-854 (Reissue 1995); State ex rel. Wood v. Fisher 
Foods, 254 Neb. 982, 581 N.W.2d 409 (1998). In this case, 
there is a reasonable possibility that Pratt could correct the 
defect in his petition regarding his claim for monetary damages, 
and therefore, although the district court correctly sustained the 
defendants’ demurrer on the basis that it lacked subject matter 
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jurisdiction, we conclude that the district court erred in dis- 
missing Pratt’s petition without affording him an opportunity to 
amend his petition. For these reasons, we affirm the district 
court’s dismissal of all allegations of Pratt’s petition seeking to 
compel affirmative actions on the part of state officials and 
reverse, and remand with directions to allow filing a petition as 
to the allegations sounding in tort. 


2. 


6. 


AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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Judgments: Speedy Trial: Complaints: Indictments and Informations: Appeal 
and Error. A trial court’s determination of whether a complaint or information 
should be dismissed because of the failure of the State to provide the defendant with 
a speedy trial is a factual question which will be affirmed by an appellate court unless 
the determination was clearly erroneous. 

Speedy Trial: Appeal and Error. The denial of a motion for discharge that is based 
on speedy trial grounds is an appealable order. 

Constitutional Law: Statutes: Speedy Trial. The constitutional right to a speedy 
trial and the statutory implementation of that right exist independently of each other. 
‘Speedy Trial: Walver. The burden is upon the State to bring an accused to trial 
within the time provided by law, and if a defendant is not brought to trial within the 
6 months provided for in Neb. Rev. Stat. § 29-1207 (Reissue 1995), the defendant is 
entitled to an absolute discharge from the offense in the absence of an express waiver 
or a waiver of time as provided for in the speedy trial statutes Neb. Rev. Stat. 
§§ 29-1208 and 29-1209 (Reissue 1995). 

___:____. A defendant may waive his right to a speedy trial under Neb. Rev. Stat. 
§ 29-1207 (Reissue 1995) so long as he is properly advised of his right to a speedy 
trial and the waiver is entered voluntarily, knowingly, and intelligently. 

Speedy Trial: Waiver: Proof. Once a trial court has accepted a defendant’s waiver 
of his statutory right to a speedy trial, the burden of proving that the waiver is invalid 
is upon the defendant to show by a preponderance of the evidence that he did not vol- 
untarily, knowingly, or intelligently waive his right to a speedy trial. 

Constitutional Law: Appeal and Error. Generally, a constitutional question not 
properly raised in the trial court will not be considered on appeal. 
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LIKEs, Judge. Affirmed. 
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MUES, INBopy, and CARLSON, Judges. 


MUES, Judge. 
INTRODUCTION 


Curt H. Herngren appeals the decision of the Douglas County 
District Court overruling his motion to dismiss based on the 
denial of his right to a speedy trial. On appeal, Herngren alleges 
that he was entitled to an absolute discharge, because both his 
statutory and constitutional rights to a speedy trial were vio- 
lated. Finding an unconditional waiver of his statutory right to 
a speedy trial and a failure to present below his constitutional 
right to a speedy trial, we affirm the trial court’s order. 


BACKGROUND 

On January 29, 1996, an information was filed charging 
Herngren with two counts of first degree sexual assault on a 
child, both Class II felonies, punishable by 1 to 50 years in 
prison. On February 8, Herngren was arraigned and pled not 
guilty. His case was set for the next jury panel or as soon there- 
after as it may be reached. Bond was continued. On July 15, the 
State’s motion for a pretrial conference was granted. 

At a hearing on July 23, 1996, held jointly in this case and in 
the case of Herngren’s codefendant, his wife, the court informed 
his wife that she had a right to have this matter resolved within 
6 months of the time the case was filed in district court. She 
waived her right to a speedy trial. The court, after finding that 
her waiver was made freely, knowingly, intelligently, and vol- 
untarily, directed comments to Herngren as follows: 

THE COURT: Mr. Herngren, I will ask the same thing 
of you. Are you aware that the law in the State of Nebraska 
is that you have a right to have this matter resolved within 
six months from the time it’s filed in the clerk’s office? 

MR. HERNGREN: Yes, ma’am. 

THE COURT: Have you had enough time to talk to Mr. 
Riskowski [Herngren’s attorney] about this decision before 
you asked the Court to waive your right to speedy trial? 

MR. HERNGREN: Yes. 
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THE COURT: And do you understand what it is that 
you’re doing here, then, sir? 

MR. HERNGREN: Yes. 

THE COURT: Then the Court will make a finding that 
you have freely, knowingly, intelligently and voluntarily 
waived your rights [to] a speedy trial. 

Mr. Riskow[sk]i, do you feel like it’s in your client’s 
best interests to waive a speedy trial? 

MR. RISKOWSKI: Yes, your Honor. 

THE COURT: Mr. Herngren, your case will also be, or 
has been set for jury trial on September 10. I will ask you 
to continue to keep in touch with your attorney. 

Is Mr. Gallup going to try this? 

MR. RISKOWSKI: That is my understanding. 

THE COURT: . . . So it’s important that you both keep 
in touch with your lawyers. 

Anything further, counsel? 

MR. ABBOUD [for the State]: Judge, just one thing. 
Defense counsel have indicated they do have motions that 
they want to file, so that September 10 date is a tentative 
date. I didn’t want the defendants to rely on that as just a 
continuance to then, but actual waiver of speedy trial, and 
that it could be at a later date depending [on] the motions 
that may get filed by [his] attorney. 

MR. RISKOWSKI: Certainly, apparently there were 
some statements that it seems to me that motions need to 
be filed as far as suppression. 

THE COURT: If there are any hearings that will be 
held, they will be as a result of your attorneys filing the 
motions, which means that that may put it off past 
September. But at this point I’m allowing you to waive 
your six month speedy trial right, and at this point the mat- 
ter is scheduled for September 10. 

The docket entry for Herngren’s July 23 hearing reads, in perti- 
nent part: “Defendant being fully advised of his rights volun- 
tarily, knowingly and intelligently waived his right to six - 
months speedy trial until September 1996 jury panel.” 

Our records further contain a docket entry reflecting a 
September 10, 1996, pretrial conference wherein Herngren’s 
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counsel informed the court that a motion to suppress would be 
filed. The court continued the trial “until suppression issues are 
resolved.” Although the basis of the motion and the date it was 
filed cannot be determined from our record, Herngren’s motion 
to suppress was overruled on November 21. An April 23, 1997, 
district court docket entry reflects that Herngren appeared in 
person with counsel to waive his right to a jury trial. 

On March 27, 1998, Herngren filed a motion to dismiss “for 
the reason that [he] has been denied his right to a speedy trial.” 
A hearing on the motion was held on April 6. The State asserted 
that Herngren had waived his right to a speedy trial. It offered 
no evidence in support of this contention. Herngren asserted 
that his waiver of his right to a speedy trial did not “last for- 
ever.” He argued that his waiver was limited and lasted only 
until the September 1996 jury term. He conceded that his 
motion to suppress was responsible for the delay occurring until 
it was overruled on November 21, 1996, but that the 6-month 
period began again after that date. He offered the trial court’s 
docket entries as support for his arguments. 

The court, upon reviewing a transcript of the July 23, 1996, 
hearing, found that Herngren had knowingly, intelligently, and 
voluntarily waived his right to a speedy trial in July 1996. The 
court overruled Herngren’s motion to dismiss. Herngren timely 
appealed. Our record is absent a bill of exceptions for any of the 
proceedings in district court following the hearing on the waiver 
of Herngren’s right to a speedy trial until the hearing on 
Herngren’s motion to dismiss. 


ASSIGNMENT OF ERROR 
Herngren assigns as error the deprivation of his right to a 
speedy trial under Neb. Rev. Stat. §§ 29-1207 and 29-1208 
(Reissue 1995) and under both the U.S. and Nebraska 
Constitutions. 


STANDARD OF REVIEW 
[1] A trial court’s determination of whether a complaint or 
information should be dismissed because of the failure of the 
State to provide the defendant with a speedy trial is a factual 
question which will be affirmed by an appellate court unless the 
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determination was clearly erroneous. State v. Bassette, 6 Neb. 
App. 192, 571 N.W.2d 133 (1997). 


DISCUSSION 
[2,3] The denial of a motion for discharge that is based on 
speedy trial grounds is an appealable order. Jd. The constitu- 
tional right to a speedy trial and the statutory implementation of 
that right exist independently of each other. State v. Turner, 252 
Neb. 620, 564 N.W.2d 231 (1997). Therefore, we will discuss 
each separately. 


Statutory Speedy Trial. 

[4] Herngren’s statutory claim is governed by § 29-1207. 
Section 29-1207 provides that every person indicted or 
informed against for any offense shall be brought to trial within 
6 months; the 6-month period commences when an information 
is filed. Certain periods of time are excludable in computing the 
6-month limitation. These periods include those due to filing of 
motions or the absence or unavailability of the defendant. The 
burden is upon the State to bring an accused to trial within the 
time provided by law, and if a defendant is not brought to trial 
within the 6 months provided for in § 29-1207, the defendant is 
entitled to an absolute discharge from the offense in the absence 
of an express waiver or a waiver of time as provided for in the 
speedy trial statutes § 29-1208 and Neb. Rev. Stat. § 29-1209 
(Reissue 1995). State v. Stubbs, 5 Neb. App. 38, 555 N.W.2d 55 
(1996), aff’d 252 Neb. 420, 562 N.W.2d 547 (1997). 

[5,6] A defendant may waive his right to a speedy trial under 
§ 29-1207 so long as he is properly advised of his right to a 
speedy trial and the waiver is entered voluntarily, knowingly, 
and intelligently. State v. Andersen, 232 Neb. 187, 440 N.W.2d 
203 (1989). Once a trial court has accepted a defendant’s waiver 
of his statutory right to a speedy trial, the burden of proving that 
the waiver is invalid is upon the defendant to show by a pre- 
ponderance of the evidence that he did not voluntarily, know- 
ingly, or intelligently waive his right to a speedy trial. Jd. 

It is clear from our record that Herngren was advised of his 
statutory right to a speedy trial. Although the district court’s 
colloauy on the subject was abbreviated, Herngren does not 
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contend that this waiver of that right was involuntary, unknow- 
ing, or unintelligent. Rather, he contends it was limited to the 
specific time period from July 23, 1996, to the September 1996 
jury term in accordance with the district court’s journal entry of 
July 23. Herngren also concedes that the time during which his 
motion to suppress was pending is excludable. Since he has 
failed to present us with a record of when his motion to sup- 
press was filed, we presume that he is conceding that the entire 
period from July 23 to November 21, 1996, the date his motion 
to suppress was overruled, is excludable. However, he alleges 
that his waiver was conditional and limited and that time began 
to run again on November 21. In any event, it is Herngren’s con- 
tention that the approximate 16-month delay from that date to 
the date of his filing the motion to dismiss on March 27, 1998, 
entitles him to an absolute discharge under § 29-1208. The State 
argues that Herngren unconditionally waived his statutory right 
to a speedy trial on July 23, 1996, that time stopped running at 
that point, and that no time has run since that date. 

The nature and extent of Herngren’s waiver is called into 
question by a conflict between the journal entry and the bill of 
exceptions. As previously quoted, the district court’s journal 
entry clearly states that Herngren “waived his right to six 
months speedy trial until September 1996 jury panel.” 
(Emphasis supplied.) However, the State contends that the 
aforementioned colloquy between Herngren, the court, and 
counsel at the July 23, 1996, hearing is a verbatim transcript, 
which evidences a different intent, that being for a full and 
unconditional waiver of the right to a speedy trial. When there 
is a conflict between the record of a judgment and the verbatim 
record of the proceedings in open court, the latter prevails. State 
v. Erb, 6 Neb. App. 672, 576 N.W.2d 839 (1998). 

A trial court’s determination of whether a complaint or infor- 
mation should be dismissed because of the failure of the State 
to provide the defendant with a speedy trial is a factual question 
which will be affirmed by an appellate court unless the deter- 
mination was clearly erroneous. State v. Bassette, 6 Neb. App. 
192, 571 N.W.2d 133 (1997). Here, the judge that had originally 
accepted the waiver essentially found at the dismissal hearing 
that the waiver was full and unconditional. Although an order 
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nunc pro tunc would have corrected the earlier mistake in the 
journal entry and cleared up any confusion, we conclude that 
the court’s finding has support in the record presented and is, 
therefore, not clearly erroneous. 

At the July 23, 1996, hearing, the judge stated on the record: 
“Then the Court will make a finding that you have freely, know- 
ingly, intelligently and voluntarily waived your rights [to] a 
speedy trial.” There is nothing conditional or limited about that 
finding, and there was no objection to it made by Herngren or 
his counsel. Moreover, at the conclusion of the hearing, the trial 
judge repeated that she was allowing a waiver of Herngren’s 
“six month speedy trial right, and at this point the matter is 
scheduled for September 10.” (Emphasis supplied.) The inter- 
vening caveat by the prosecutor that this is an “actual waiver of 
[a] speedy trial” and not just a “continuance” to a later date, 
which was verbally acquiesced in by Herngren’s counsel, sets 
the stage for the court’s qualifying the trial date as being a ten- 
tative one, that is, “at this point.’ September 10 was the sched- 
uled date. 

The State has proved by a preponderance of the evidence that 
Herngren unconditionally waived his right to a speedy trial on 
July 23, 1996, and that the waiver has not been terminated. The 
6-month time period provided for in § 29-1207 would have run 
on July 29, 1996. See State v. Sumstine, 239 Neb. 707, 478 
N.W.2d 240 (1991) (move forward 6 months, back up 1 day, 
and add all excludable periods). Herngren’s waiver suspended 
the running of the 6 months before it ran out. Upon Herngren’s 
written request to terminate his waiver, the 6-month period 
begins to run anew, and the State must bring him to trial within 
that time period. See State v. Anderson, 232 Neb. 187, 440 
N.W.2d 203 (1989) (defendant may terminate his waiver of 
speedy trial by filing written notice with clerk of court and serv- 
ing prosecutor; upon termination, 6-months begins anew). As 
no 6-month period has yet run, the trial court did not err in over- 
ruling Herngren’s motion to dismiss on the statutory speedy 
trial ground. 


Constitutional Speedy Trial. 
Herngren argues that the lapse of time from the filing of the 
information is “unexplained, unreasonable and inordinate” and 
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that the State has not offered any reasonable or satisfactory 
explanation for the delay. Brief for appellant at 11. Therefore, 
he argues that his constitutional right to a speedy trial was 
violated. 

Determining whether a defendant’s constitutional right to a 
speedy trial has been violated requires a balancing test in which 
courts must approach each case on an ad hoc basis. This bal- 
ancing test involves four factors: (1) length of delay, (2) the rea- 
son for the delay, (3) the defendant’s assertion of the right, and 
(4) prejudice to the defendant. State v. Turner, 252 Neb. 620, 
564 N.W.2d 231 (1997), citing State v. Trammell, 240 Neb. 724, 
484 N.W.2d 263 (1992). See, also, Barker v. Wingo, 407 U.S. 
514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972). 

Although the court’s finding of a waiver was general, 
Herngren did not expressly waive his constitutional right to a 
speedy trial at the July 23, 1996, hearing. During the waiver 
hearing, the district court asked Herngren only about his aware- 
ness of the “right to have this matter resolved within six 
months.” Herngren then waived his “right to speedy trial,’ an 
obvious reference to the 6-month period discussed in § 29-1207. 
However, assuming without deciding that his waiver was effec- 
tive only as to the statutory right to a speedy trial, at the hearing 
on the motion to discharge, Herngren did not argue that his dis- 
charge was mandated by a violation of his constitutional right to 
a speedy trial. Instead, the focus was on the “six months” statu- 
tory period and the July 23 journal entry. Furthermore, no evi- 
dence was adduced on any of the four factors delineated in State 
v. Turner, supra. 

[7} Generally, a constitutional question not properly raised in 
the trial court will not be considered on appeal. State v. Oldfield, 
236 Neb. 433, 461 N.W.2d 554 (1990). See, also, State v. 
Kearns, 245 Neb. 728, 514 N.W.2d 844 (1994) (appellate court 
does not review questions concerning defendant’s constitutional 
right to speedy trial when those questions were not raised in 
trial court or appellate court). Because Herngren did not con- 
tend to the trial court that a deprivation of his constitutional 
right to a speedy trial compelled a dismissal of these proceed- 
ings, we Shall not review that question here. 
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CONCLUSION 

The trial court’s finding that Herngren had waived his statu- 
tory right to a speedy trial was not clearly erroneous. Therefore, 
its denial of his motion to dismiss on that ground is affirmed. 
Herngren’s claim on appeal that his constitutional right to a 
speedy trial had been violated was not presented below, and we 
therefore do not review it. The district court’s order denying 
Herngren’s motion for absolute discharge is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, 
v. JOSEPH W. ALCARAZ, APPELLANT. 
590 N.W.2d 414 


Filed March 16, 1999. No. A-98-677. 


1. Judgments: Speedy Trial: Appeal and Error. A trial court’s determination as to 
whether charges should be dismissed on speedy trial grounds is a factual question 
which will generally be affirmed on appeal unless clearly erroneous. 

2. Constitutional Law: Statutes: Speedy Trial. An accused’s right to a speedy trial as 
guaranteed by the Sixth Amendment to the U.S. Constitution and the statutory imple- 
mentation of that right under Neb. Rev. Stat. § 29-1207 (Reissue 1995) exist inde- 
pendently of each other. 

3. Speedy Trial: Waiver. A defendant can terminate his or her previous waiver of a 

_ Speedy trial by filing a written request for trial with the clerk of the court in which 
the defendant is to be tried and serving a copy of the written request for trial upon the 
prosecutor. 

4. Constitutional Law: Speedy Trial. Determining whether a defendant’s federal con- 
stitutional right to a speedy trial has been violated requires a balancing test in which 
the courts must approach each case on an ad hoc basis. The balancing test involves 
four factors: (1) length of the delay, (2) reason for the delay, (3) the defendant’s asser- 
tion of the right, and (4) prejudice to the defendant. 

5, Speedy Trial. The right to a speedy trial is not denied where the delay is satisfac- 
torily explained by the government and the defendant was brought to trial as soon as 
was reasonably possible. 

6. Constitutional Law: Speedy Trial. A defendant’s resistance to a continuance may 
be viewed as an assertion of his or her constitutional speedy trial rights. 

7, ___:___. Prejudice should be assessed in the light of the interests of defendants 
which the speedy trial right was designed to protect. Three such interests are (1) to 
prevent oppressive pretrial incarceration, (2) to minimize anxiety and concern of the 
accused, and (3) to limit the possibility that the defense will be impaired. 
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Appeal from the District Court for Douglas County: STEPHEN 
A. Davis, Judge. Affirmed. 


Steven J. Lefler, of Lefler & Mullen Law Firm, for appellant. 


Don Stenberg, Attorney General, and David T. Bydalek for 
appellee. 


IRWIN, Chief Judge, and HANNON and SIEVERS, Judges. 


SIEVERS, Judge. 

BACKGROUND 

Joseph W. Alcaraz, along with three other individuals, was 
charged by information on July 1, 1996, with first degree 
forcible sexual assault. Both Alcaraz and the State allege that 
this charge was amended to first degree sexual assault approxi- 
mately 2 years later, although the record does not contain an 
amended information. Alcaraz was arraigned in the district 
court for Douglas County, Nebraska, on July 2 and pled not 
guilty. In an order filed November 22, the district court consol- 
idated the trials of Alcaraz, Fred A. Graham, Pedro Mancilla, 
and John Blazevich (collectively codefendants) on the State’s 
motion. 

At a hearing on December 10, 1996, Alcaraz waived his right 
to a speedy trial. The district court determined that Alcaraz had 
discussed the waiver with counsel and found beyond a reason- 
able doubt that Alcaraz “freely, voluntarily, knowingly, intelli- 
gently and understandingly” gave up his right to a trial within 6 
months. On August 27, 1997, Alcaraz appeared with counsel 
and his codefendants for a Frye hearing. See Frye v. United 
States, 293 F. 1013 (D.C. Cir. 1923). 

On December 7, 1997, counsel for each codefendant received 
by mail some medical records concerning the alleged victim 
along with the names of 12 additional witnesses the State 
sought to endorse. In a hearing on December 8, counsel for all 
four defendants moved to strike the witnesses. Counsel for the 
three codefendants moved to continue the trial, citing lack of 
time to properly prepare their defense due to the State’s late dis- 
closure. Counsel for Alcaraz refused to join in the motion for a 
continuance and stated that “my client’s the only one of the 
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group that’s still in jail” and indicated that Alcaraz wanted to 
proceed to trial “on Monday.” (The hearing of December 8 was 
on a Monday so we assume that Alcaraz’ attorney was refer- 
encing Monday, December 15, 1997. However, there is also a 
reference on December 8 to trial having been set on “the 12th.” 
These references aside, we cannot find a definitive trial setting 
in the record.) The following discussion ensued: 

[Deputy County Attorney]: Well, Your Honor, I’m 
going to object to that because we already had a motion, 
and you ruled on that, that these were going to be all 
joined. And for the purposes of the victim not having to go 
through this a number of times, I would oppose that, any 
separate trials. We’ve already had that hearing. 

THE COURT: How about that, Steve? 

[Alcaraz’ counsel]: That’s a legitimate point. It’s just 
my guy is — again, one of the reasons why I think we set 
it fairly quickly was to accommodate the fact that my 
client is still in jail. 

[Deputy County Attorney]: But he’s not in jail because 
of this. He got new charges; isn’t that correct? 

[Alcaraz’ counsel]: That is correct. 

THE COURT: And he’s going to be sentenced? 

[Alcaraz’ counsel]: He’s going to be sentenced on 
Tuesday. 


THE COURT: What’s that charge? 


[Alcaraz’ counsel]: Attempted robbery, that’s right. 
THE COURT: He’s probably going to do time. It’s not 
my case, is it? 
[Alcaraz’ counsel]: It is. 
THE COURT: Oh, it is? 
[Alcaraz’ counsel]: Yes, sir, it is. Ironically enough. 
THE COURT: I think what I’m going to do is say that 
Mr. Alcaraz will be tried when everybody else is tried. 
Anything more? 
Trial was continued until July 27, 1998. Both parties assert that 
trial was delayed to this date due to the deputy county attorney’s 
pregnancy. At the time of the December 8, 1997, hearing, the 
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deputy county attorney said she was 8 weeks from delivering 
her baby. In discussing the continuance, she stated that her 
schedule would indicate a summer trial. 

Alcaraz filed a motion to dismiss on May 4, 1998, alleging 
that he had not been prosecuted under “the State Statute or the 
United States Constitution in a timely fashion.” At a hearing on 
May 29, counsel for Alcaraz stated that the basis for his motion 
to dismiss was the district court’s refusal to separate Alcaraz’ 
trial from that of his codefendants at the hearing on December 
8, 1997. Alcaraz’ motion to dismiss was overruled. He appeals 
to this court. 


ASSIGNMENTS OF ERROR 
Alcaraz argues on appeal that the district court erred (1) in 
overruling his motion to dismiss and (2) in not finding that the 
prosecution failed to disclose evidence in a timely manner, 
which resulted in a continuance of the trial. 


STANDARD OF REVIEW 
[1] As a general rule, a trial court’s determination as to 
whether charges should be dismissed on speedy trial grounds is 
a factual question which will be affirmed on appeal unless 
clearly erroneous. State v. Murphy, 255 Neb. 797, 587 N.W.2d 
384 (1998). 


ANALYSIS 
Alcaraz contends that the charges against him should be dis- 
missed because he has been denied his constitutional and statu- 
tory rights to a speedy trial. The Sixth Amendment to the U.S. 
Constitution provides: “In all criminal prosecutions, the accused 
shall enjoy the right to a speedy . . . trial... 2” In addition to the 
federal constitutional protections in this area, Nebraska has cre- 
ated a statutory speedy trial right, which provides that a person 
who has been charged for a criminal offense must be brought to 
trial within 6 months of the filing of the information or indict- 
ment. Neb. Rev. Stat. § 29-1207 (Reissue 1995). 
Alcaraz argues that although he waived his right to a speedy 
trial on December 10, 1996, 
the waiver of speedy trial by a defendant does not allow 
the prosecution an infinite period of time to bring that 
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defendant to trial. The Statute was put into place to accom- 
modate the parties and allow them a reasonable period of 
time outside the six months requirement to prepare their 
case. 
Brief for appellant at 9. Alcaraz contends that this “reasonable 
period of time” elapsed on December 8, 1997, when, despite 
Alcaraz’ offer to go to trial the following “Monday,” the court 
continued the trial with respect to all codefendants for another 
7 months. Alcaraz argues that when his attorney went on record 
in December 1997 as being opposed to any further continu- 
ances, he was “reasserting his rights to a speedy trial.” Brief for 
appellant at 12. 

[2] An accused’s right to a speedy trial as guaranteed by the 
Sixth Amendment to the U.S. Constitution and the statutory 
implementation of that right under § 29-1207 exist indepen- 
dently of each other. State v. Kula, 254 Neb. 962, 579 N.W.2d 
541 (1998). Thus, there are two prongs to the analysis. 


Statutory Right to Speedy Trial. 

[3] We first address Alcaraz’ statutory right to a speedy trial. 
Section 29-1207 provides that every person charged with a 
criminal offense shall be brought to trial within 6 months. For 
reasons not relevant to our discussion here, the time may be 
extended. Alcaraz asserts that the 6-month clock began running 
again, despite his earlier waiver of December 10, 1996, when 
on December 8, 1997, he “reasserted” his speedy trial rights by 
opposing any further continuances. How a defendant’s previous 
waiver of his right to a speedy trial can be revoked or terminated 
was decided by the Nebraska Supreme Court in State v. 
Andersen, 232 Neb. 187, 440 N.W.2d 203 (1989). The Andersen 
court held that a defendant could terminate his waiver of a 
speedy trial “by filing a written request for trial with the clerk 
of the court in which the defendant is to be tried. The defendant 
shall serve a copy of the written request for trial upon the prose- 
cutor.” Id. at 195, 440 N.W.2d at 211. There is no evidence in 
the record that Alcaraz filed a written request or served it as 
required. Thus, his Nebraska statutory right to a speedy trial 
was not violated because he waived it on December 10, 1996, 
and failed to revoke such waiver in the manner required by 
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Andersen. Thus, we turn to the general constitutional right to a 
speedy trial. 


Constitutional Right to Speedy Trial. 

[4,5] Determining whether a defendant’s federal constitu- 
tional right to a speedy trial has been violated requires a bal- 
ancing test in which the courts must approach each case on an 
ad hoc basis. This balancing test involves four factors: (1) 
length of the delay, (2) reason for the delay, (3) the defendant’s 
assertion of the right, and (4) prejudice to the defendant. State 
v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997). None of these 
four factors standing alone is a necessary or sufficient condition 
to the finding of a deprivation of the right to a speedy trial. 
Rather, the factors are related and must be considered together 
with other circumstances as may be relevant. State v. Andersen, 
supra. See, also, Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 
33 L. Ed. 2d 101 (1972). Moreover, the right to a speedy trial is 
not denied where the delay is satisfactorily explained by the 
government and the defendant was brought to trial as soon as 
was reasonably possible. State v. McNitt, 216 Neb. 837, 346 
N.W.2d 259 (1984). 

In the instant case, the 2-year delay between the filing of the 
information on July 1, 1996, and the date set for trial, July 27, 
1998, was significant. But, we do not think that the entire 2 
years is the determinative timeframe in our balancing analysis. 
Alcaraz waived his right to a speedy trial on December 10, 
1996, and we think there must be consistency between state and 
federal rights. In other words, Alcaraz cannot have the federal 
speedy trial clock running during a period when he has 
expressly waived his state statutory right. 

In Barker v. Wingo, 407 U.S. at 531-32, the Supreme Court 
Stated: 

Whether and how a defendant asserts his right is closely 
related to the other factors we have mentioned. The 
strength of his efforts will be affected by the length of the 
delay, to some extent by the reason for the delay, and most 
particularly by the personal prejudice, which is not always 
readily identifiable, that he experiences. . .. We emphasize 
that failure to assert the right will make it difficult for a 
defendant to prove that he was denied a speedy trial. 
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[6] Alcaraz did not “reassert” his right to a speedy trial until 
December 8, 1997, approximately 1'/ years after the informa- 
tion was filed against him. Trial was continued until July 27, 
1998. Barring extraordinary circumstances, none of which 
appear in this record, a defendant’s constitutional right to a 
speedy trial is not denied when the defendant does not want a 
speedy trial. See Barker v. Wingo, supra. It was only on 
December 8, 1997, when he resisted the motion to continue and 
said he would go to trial “on Monday,” that Alcaraz actively 
“asserted” his speedy trial rights and “revoked” his waiver for 
purposes of his federal constitutional rights. See State v. Lee, 
185 Neb. 184, 174 N.W.2d 344 (1970) (holding that defendant’s 
resistance to continuance may be viewed as assertion of his 
constitutional speedy trial rights). 

Therefore, for constitutional speedy trial purposes, the asser- 
tion of Alcaraz’ right occurred on December 8, 1997—7's 
months before the newly scheduled trial date of July 27, 1998. 
Thus, we analyze the matter from the standpoint of a 7'4-month 
delay. While it is not a greatly excessive time period, it is longer 
than the 6 months provided for by § 29-1207, which provides 
some measure of guidance. Therefore, we find that when bal- 
ancing the factors of length of delay and assertion of the right, 
we must come down on Alcaraz’ side of the scale. 

We now turn to the reason for the delay. The record demon- 
strates that several factors operating together delayed the trial 
after Alcaraz “asserted” his speedy trial rights on December 8, 
1997. The first factor generating a delay was that the crime was 
an alleged gang rape which resulted in the consolidation of the 
four defendants’ cases for trial. On December 8, three of the 
four defendants moved for a continuance of the trial on various 
grounds, principally, to do more discovery of the witnesses 
which the State had just disclosed. The trial judge reasoned that 
if counsel for the three codefendants said they were “surprised” 
by the new witnesses and were not ready, he was “hardpressed” 
to disagree. Alcaraz’ counsel did not join in the motion to con- 
tinue. Once the continuance was granted to the three codefen- 
dants, the trial court had to either continue the trial as to all 
defendants, or sever Alcaraz from the proceedings and try him 
separately. 
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The court accepted the argument of the State that the victim 
should not have to undergo the trauma of a trial more than once. 
The court’s refusal to grant Alcaraz a separate trial was done to 
protect the victim’s rights. The avoidance of multiple trials ina 
sexual assault case is a valid reason for a continuance. We note 
that the delay caused by nonseverance of the codefendants’ 
trial, at least under the Nebraska statute, is an excusable delay 
when there is good cause for not granting a severance. See 
§ 29-1207(4)(e). Moreover, to deny the continuance to the three 
codefendants who wanted to do additional discovery before trial 
in order to accommodate Alcaraz’ demand for an immediate 
trial creates another set of issues and complications, which we 
need not tackle here. 

A second factor generating delay was the pregnancy of the 
deputy county attorney in charge of the case, who was due in 
early February 1998. The record shows that the deputy county 
attorney had been involved in the case continuously since at 
least November 1996. Delaying a trial because of the deputy 
county attorney’s pregnancy is not inappropriate. However, we 
observe that the record is insufficient to support the need for a 
delay to July 27, 1998, given that the baby was to be born in late 
January or early February 1998. While a period of maternity 
leave can be presumed, the record is missing any details as to 
why a delay of 7’ months.was necessary, given that there was 
obviously a fair block of time for discovery matters before 
counsel’s baby was due. Additionally, there is no evidence 
about the status of the trial court’s calendar. A more complete 
record should have been made on these matters. We caution that 
at some point the need to get a particular defendant tried within 
a constitutional timeframe would obviously override the fact 
that a particular prosecuting attorney was pregnant. 

Therefore, with respect to reasons for the delay, we find that 
there were good and sufficient reasons for the delay but that the 
record fails to prove that the entire delay from mid-December 
1997 to late July 1998 was completely necessary or reasonable. 
Thus, in our constitutional balancing test, we find that the fac- 
tor “reason for the delay” favors the State, but because the 
length of the delay is not established by this record to be fully 
reasonable, that factor favors Alcaraz. 
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We consider a third factor for delay which overlaps with 
Alcaraz’ allegation that the reason his trial was continued was 
because of the State’s “last minute discovery,” brief for appel- 
lant at 12, and he assigns error to the district court in failing to 
find that the prosecution did not disclose evidence in a timely 
manner, which thereby “result[ed] in a continuance” of his trial. 
While the continuance can at least in part be blamed on the 
prosecution’s endorsement of 12 additional witnesses shortly 
before trial, Alcaraz was not prejudiced by the late endorsement 
of witnesses, unless the continuance itself was prejudicial. This 
conclusion naturally follows from the fact that Alcaraz’ attorney 
said he and his client were ready and willing to go to trial the 
following Monday. 

Obviously, our balancing of the first three factors fails to 
generate a clear-cut answer. Thus, we turn to the final factor in 
the balancing test, prejudice to the defendant, which the author- 
ity suggests be looked at with particularity. Barker v. Wingo, 
407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972). 

[7] Prejudice should be assessed in the light of the interests 
of defendants which the speedy trial right was designed to pro- 
tect. The U.S. Supreme Court has identified three such inter- 
ests: (1) to prevent oppressive pretrial incarceration, (2) to min- 
imize anxiety and concern of the accused, and (3) to limit the 
possibility that the defense will be impaired. Barker v. Wingo, 
supra. In the instant case, the record demonstrates that preju- 
dice, if any, was minimal. Alcaraz argues that he suffered prej- 
udice as a result of the continuance because he was in jail await- 
ing trial. However, the record shows that Alcaraz was 
incarcerated on a new charge at the time of the December 8, 
1997, hearing, rather than being held on the first degree forcible 
sexual assault charge. Also, he was scheduled to be sentenced 
by the same trial judge within days for attempted robbery. The 
record from the hearing on the continuance suggests that this 
sentencing would result in imprisonment, but we do not know 
that for certain. We recall that at the December 1997 hearing, it 
was clearly suggested that Alcaraz would be imprisoned on the 
charge for which he was to be sentenced in a matter of days. 
When Alcaraz’ motion for discharge on speedy trial grounds 
was heard on May 29, 1998, there was no showing that he had 
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escaped this prison sentence, although on that date, the deputy 
county attorney said that Alcaraz was “not incarcerated at this 
time.” In short, the record fails to prove that Alcaraz was sub- 
jected to oppressive pretrial incarceration, rather, it demon- 
strates that he was in jail because of another charge and a con- 
viction for attempted robbery, but by May 29, 1997, he was no 
longer in jail. There is no evidence of prejudice resulting from 
oppressive pretrial incarceration, nor was there any evidence 
whatsoever of prejudice in the other two categories mentioned 
by the court in Barker v. Wingo, supra. 

Alcaraz failed to show that he was prejudiced by the delay 
between mid-December 1997 and late July 1998. There is no 
evidence that a key witness for the defense was ill or threaten- 
ing to leave the state, that the memories of witnesses were fad- 
ing, or that his defense was otherwise prejudiced by the delay. 

When we balance the four factors to determine whether there 
has been a denial of the constitutional right to a speedy trial, we 
find that in regard to the first three factors, some evidence 
favors the State and some favors Alcaraz, but there is no evi- 
dence to show a clear-cut denial of Alcaraz’ constitutional right 
to a speedy trial. However, we see the fourth factor, prejudice, 
as most important in this particular case, and as previously men- 
tioned, evidence of prejudice is completely lacking. After 
weighing in this last key factor, the entire balancing process 
favors the State. Therefore, we hold that Alcaraz was not 
deprived of his right to a speedy trial under the federal 
Constitution. We affirm the action of the district court denying 
Alcaraz’ motion to dismiss. 

AFFIRMED. 
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1, Judgments; Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

2. Contempt: Final Orders: Appeal! and Error. A contempt order imposing a civil or 
coercive sanction is not a final, appealable order. 

3. __:___: ___. An unconditional judgment to pay a fine for the violation of a 
court order is an appealable order. 

4. Judgments: Records. Court orders are to be in writing, containing the relief granted 
or the order made. 

5. Juvenile Courts: Appeal and Error. An adjudication under Neb. Rev. Stat. 
§ 43-247 (Supp. 1997) of the Nebraska Juvenile Code is an appealable order. 

6. Final Orders, What a final court order means as a matter of law is determined from 
the four comers of the order. 

7, Contempt: Notice. Contempts committed in the presence of the court may be pun- 
ished summarily; in other cases, the party upon being brought before the court shall 
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his or her defense. 

8. Final Orders: Notice. Whenever a court must determine an uncertain point of law 
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Appeal from the County Court for Seward County: GERALD 
E. Rouse, Judge. Reversed and remanded with directions. 


Don Stenberg, Attorney General, Royce N. Harper, and 
Michael J. Rumbaugh for appellant. 


No appearance for appellees. 
Irwin, Chief Judge, and HANNON and SIEVERS, Judges. 


HANNON, Judge. 

The Nebraska Department of Health and Human Services 
(Department) appeals from the order of the juvenile court for 
Seward County ordering the Department to pay $1,000 on or 
before July 27, 1998, for contempt of court after filing a case 
plan and court report 1 day late. The Department claims the 
juvenile court erred in many respects. We conclude that the pro- 
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ceedings of the juvenile court were so procedurally deficient 
that the order was erroneous and void. Accordingly, we reverse, 
and remand with directions to vacate the order. 

On January 21, 1998, the State filed a petition in the juvenile 
court for Seward County alleging that Simon H. was a juvenile 
as described in Neb. Rev. Stat. § 43-247(3)(a) (Supp. 1997). 
The adjudication hearing was held on May 14, and the child 
was so adjudicated. The validity of that adjudication is not 
questioned, but the evidence shows that the adjudication was 
based upon the parents’, who have separate homes, fighting in 
the presence of the child and thereby endangering him. After the 
judge adjudicated the child, he requested that a representative of 
the Department come into the courtroom to hear the order. 
Among other things, the judge stated that he was going to place 
custody of the child with the Department and “I’m ordering the 
Department to prepare a case plan and court report. They are to 
examine both parents’ facilities.” He further stated he was not 
making a determination on the child’s custody until he received 
a report from the Department. The judge then stated, “I allow 
usually about 45 days, is that enough to get this done?” The 
Department representative responded in the affirmative. There 
was then a colloquy as to an agreeable time for the dispositional 
hearing which was ultimately scheduled for June 22. The judge 
then asked the Department’s representative if the report could 
be prepared early enough so that “any party that wants to object 
to it can do so, so that we can have an evidentiary hearing if 
there’s an objection to the case plan?” The representative again 
responded in the affirmative. The judge remarked that the 
Department had “promised” that the case plan would be pre- 
pared prior to the hearing scheduled for June 22. The adjudica- 
tion hearing was adjourned, and a journal entry was signed and 
filed by the court on May 14, which purported to record the 
activity of May 14. The journal entry was prepared on a form 
which is intended to show significant information by check- 
marks, by completion of blanks before the indicated informa- 
tion, and by writing words in prepared blank spaces. The form 
shows an adjudication under § 43-247(3)(a) “as to both par- 
ents.” The form contains a checkmark in front of the line stating 
“Predispositional Investigation by Social Services.” Immedi- 
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ately following on the same line are the handwritten words 
“home study both parents.” This portion of the journal could 
only be interpreted to mean the court was ordering “Social 
Services” to do a predispositional investigation and home study 
of both parents’ homes: 

The bill of exceptions shows that on June 22, 1998, the court 
convened with Stephanie Stromp and Shirl Cadek, caseworkers 
for the Department, as well as with the parties and their attor- 
neys. There is a checkmark indicating that the county attorney 
or deputy county attorney was present, but “special prosecutor” 
is written in longhand under this space. We presume this indi- 
cates that the special prosecutor was representing the county 
attorney. The bill of exceptions shows Kevin Oursland, special 
Seward County prosecutor, appearing as counsel for the State 
and Gregory Damman appearing as counsel for “CASA.” Docu- 
ments introduced without objection were a memorandum from 
Mervyn L. McDonough, “CASA/GAL”; a 5-page “approval 
study” concerning the child’s mother, Marcel H., that had been 
prepared by Stromp; and a similar study concerning the home 
of the child’s father, Wayne, that had been prepared by Cadek. 

_The judge then asked if there was a case plan and court 
report. The special prosecutor answered no, and the judge asked 
him where those documents were. Before the attorney 
answered, the judge announced a recess with the announced 
purpose of listening to the recording of the May 14, 1998, hear- 
ing to determine what he had actually ordered at that hearing. 
The judge then stated that if he “did order it, somebody is going 
to be in contempt today and maybe go to jail.” Shortly there- 
after, the judge had the tape recording played for the courtroom. 
The judge indicated some confusion in interpreting the oral 
record, because he said, “The Court asked if 45 days was 
enough, in fact, time — we gave them extra time because Mr. 
Alexander could not be here on the date that the Court was 
looking at 45 days down the way.” The judge announced: 

The Department has failed to file a case plan and court 
report as ordered by this Court. They are now in contempt 
of Court. I doubt if I have the right social worker to look 
at incarceration on, so I’m going to order, as part of the 
contempt or that the Department is in contempt of Court, 
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and they are hereby fined the maximum amount I’m 

allowed to fine under criminal fines of $1000 per day.... 
The judge also stated, “It’s beyond this judge as to why there 
isn’t a case plan and court report, unless somebody just dropped 
the ball or somebody is playing games with the Court.” The 
court then scheduled the next hearing for June 27 at 3 p.m. 

The hearing of June 22, 1998, was partially memorialized 
with the usual checks and filling in of blanks on a form with a 
heading indicating it was to be used to record a dispositional 
hearing in a juvenile proceeding. Most of the entries on this 
document are irrelevant to the inquiry herein, but one entry 
shows the appearance of “HHS - S.Stromp.” The form records 
that the dispositional hearing is continued to July 27 at 3 p.m. 
The form contains a handwritten statement that “HHS found in 
contempt of court and fined $1000 per day till plan submitted to 
court.” The form also states, “If case plan completed prior — 
contempt purged & fine ceases on day plan filed.” This order 
was filed June 22. 

In a separate order of contempt signed and dated June 22, 
1998, the court noted that it had previously “ordered a case plan 
and court report to include home studies of both parents’ 
homes. The record indicates that a [Department] worker was 
present in the courtroom and answered in the affirmative that 45 
days was adequate to prepare the reports.” The court then found 
the Department “has failed to file the report as ordered [and] is 
held in contempt... . They are ordered to pay $1000.00 per day 
for each day that the case plan is not on file with the court.” 

The record also contains an order dated June 23, 1998, in 
which the juvenile court found that the Department “has purged 
itself of contempt as of June 23, 1998,” and stated the Depart- 
ment “shall pay the Seward County Court the sum of $1000.00. 
Said amount to be paid in full on or before July 27, 1998.” 

The Department filed a notice of appeal regarding both the 
June 22 and 23, 1998, orders. 


ASSIGNMENTS OF ERROR 
The Department alleges the juvenile court erred (1) in hold- 
ing the Department in contempt; (2) in combining elements of 
criminal and civil contempt, as well as elements of direct and 
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indirect contempt; (3) in failing to conduct a show cause hear- 
ing prior to the entry of the finding of contempt thereby deny- 
ing the Department due process of law; and (4) in imposing a 
sanction on the Department in the form of a $1,000 fine. 


STANDARD OF REVIEW 
[i] The questions presented by this appeal are all questions 
of law. When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. In 
re Interest of KryStal P. et al., 251 Neb. 320, 557 N.W.2d 26 
(1996). 


DISCUSSION 

[2,3] A contempt order imposing a civil or coercive sanction 
is not a final, appealable order. Maddux v. Maddux, 239 Neb. 
239, 475 N.W.2d 524 (1991); Jessen v. Jessen, 5 Neb. App. 914, 
567 N.W.2d 612 (1997). An unconditional judgment to pay a 
fine for the violation of a court order is an appealable order. 
Dunning v. Tallman, 244 Neb. 1, 504 N.W.2d 85 (1993). The 
order of June 22, 1998, insofar as it orders the Department to 
pay $1,000 for each day that the case plan is not on file, is not 
an appealable order if it was interpreted as an order to allow the 
Department to: avoid the fine if it complied with that order. 
However, as interpreted by the judge who entered it, the 
Department could not have avoided the penalty by compliance 
and therefore the order of June 22 is appealable, notwithstand- 
ing the fact that the Department complied with that order by fil- 
ing a case plan. 

The Department contests the validity of the orders on several 
grounds. We deem it sufficient to consider only these argu- 
ments: (1) The Department did not violate the terms of the May 
14, 1998, ordér, because that order did not specifically provide 
or order a case plan and court report to be prepared before the 
June 22 hearing; (2) Neb. Rev. Stat. § 25-2122 (Reissue 1995) 
requires that the Department be notified of the accusation and 
have a reasonable time to make a defense; (3) the Department’s 
conduct could not be considered direct criminal contempt justi- 
fying summary action; and (4) there is no showing that the 
Department was in willful contempt. 
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Order Allegedly Violated. 

As filed with the court, the order of May 14, 1998, provides 
that the court orders “[p]redispositional [i]nvestigation by 
Social Services — home study both parents.” The order later 
states the disposition was set for June 22 at 1 p.m. We note that 
home studies of both parents’ homes were introduced in evi- 
dence at the commencement of the June 22 hearing. By its 
terms, the May 14 order does not order a “case plan and court 
report.” We assume that the case plan is that which the juvenile 
court may order of the Department when a juvenile is adjudi- 
cated to be one as defined in § 43-247(3), as provided in subdi- 
vision (2) of Neb. Rev. Stat. § 43-285 (Cum. Supp. 1996). We 
assume the court report is the report to be filed within 30 days 
of the order awarding custody of the juvenile which states the 
location of the juvenile’s placement and his or her needs 
required by subdivision (3) of § 43-285. 

The real issue is the effect of oral communications between 
the judge and the representative of the Department at the May 
14, 1998, hearing. At that hearing, the judge requested a repre- 
sentative from the Department to come into the courtroom. The 
judge stated, “I’m ordering the Department to prepare a case 
plan and court report.” He stated he was not going to make a 
decision on which parent the child should be placed with “until 
I get a report from the Department.” The judge stated that he 
usually allows 45 days for such reports to be prepared. He then 
set the hearing for June 22, and asked the Department represen- 
tative if the plan could be completed soon enough so the parties 
could get it “early.” In effect, the judge asked the representative 
if the Department could comply with his request, and the repre- 
sentative replied, “Sure.” The judge stated, “Thank you, that’s 
— H.H.S. promised that.” The judge then turned to other unre- 
lated matters, and the proceedings were adjourned shortly 
thereafter. 

[4] The above-mentioned record shows that the judge proba- 
bly intended to order the Department to prepare a case plan and 
court report and that some unnamed representative of the 
Department promised to submit the documents before the hear- 
ing. The Department’s position is that in the written order the 
judge signed, he did not order the case plan and court report, but 
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only an investigation and home study. The prevailing system in 
the courts of this state clearly contemplates that court orders be 
in writing, containing the relief granted or the order made. See, 
Neb. Rev. Stat. §§ 25-1301, 25-1318, and 25-2729(3) (Reissue 
1995); In re Interest of J.A., 244 Neb. 919, 510 N.W.2d 68 
(1994). 

[5,6] We observe that we are not considering an oral order a 
judge might make in the course of a proceeding, but, rather, an 
order as part of an adjudication which is a final, appealable 
order. An adjudication under § 43-247 of the Nebraska Juvenile 
Code is an appealable order. In re Interest of V.T. and L.T., 220 
Neb. 256, 369 N.W.2d 94 (1985); In re Interest of Aufenkamp, 
214 Neb. 297, 333 N.W.2d 681 (1983). What a final court order 
means as a matter of law is determined from the four corners of 
the order. See, Metropolitan Life Ins. Co. v. Beaty, 242 Neb. 
169, 493 N.W.2d 627 (1993); Neujahr v. Neujahr, 223 Neb. 722, 
393 N.W.2d 47 (1986). The order of May 14, 1998, was clearly 
a final order, and the judge’s act of reviewing the earlier 
recorded conversation to discern what he ordered is clearly 
error. In short, the conversation was not an order. On the issue 
of whether the Department violated the court’s order, we look to 
the written order of May 14, not to the conversation between the 
judge and an unnamed representative of the Department. By its 
terms, the order of May 14 did not order the Department to pre- 
pare a case plan and court report before June 22, and therefore, 
the Department could not violate that order by failing to do so. 


Necessary Procedure and Showing. 

We shall consider the last three arguments of the Department 
together. In doing so, we shall assume that the juvenile court 
made a valid order which the Department would have violated 
by failing to produce a case plan and court report on June 22, 
1998. 

(7} Section 25-2122 provides that “[c]ontempts committed in 
the presence of the court may be punished summarily; in other 
cases the party upon being brought before the court, shall be 
notified of the accusation against him, and have a reasonable 
time to make his defense.” 

In Muffly v. State, 129 Neb. 334, 261 N.W. 560 (1935), the 
trial court found an attorney in contempt and fined him $25 
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without notice to the attorney for failing to appear and for filing 
a withdrawal without notice or leave of court. The Muffly court 
held the assessment was erroneous and void on its face. 
Similarly, in the case at hand, the Department had no notice of 
the judge’s intent to assess a fine. No one appeared for the 
Department except caseworkers, who would obviously have no 
authority to represent the Department on a contempt charge. 

Section 25-2122 does allow summary punishment of con- 
tempts committed in the presence of the court. In one respect, 
the failure to file or present the case plan and court report as 
ordered would be in the presence of the court in much the same 
way as the failure of an attorney to appear for a court proceed- 
ing that was clearly ordered by the court. In Jn re Contempt of 
Potter, 207 Neb. 769, 301 N.W.2d 560 (1981), the Supreme 
Court said that the failure of the attorney to appear as ordered 
was a hybrid situation because the judge would have personal 
knowledge of the records of the court showing that an order 
requiring the attorney to appear had been entered, that the attor- 
ney knew of the order, and that the attorney did not appear as 
ordered. In Jn re Contempt of Potter, the trial court gave the 
attomey notice by way of an order to show cause and an oppor- 
tunity to appear at an ordered hearing to explain why he did not 
appear for the missed hearing. The attorney appeared with 
counsel, and after a hearing, the trial court found him in con- 
tempt. In Jn re Contempt of Potter, the finding of contempt was 
affirmed on appeal. 

[8] In the instant case, it takes little thought to come up with 
many reasons why the case plan and court report might not have 
been prepared on time. Only the willful failure to produce the 
documents would be contemptuous. Since the Department, and 
not the individuals, was charged with contempt, the question of 
whose willful failure would make that part of the executive 
branch in contempt is a difficult question. For instance, we do 
not consider the power of the court to hold a department of state 
government in contempt. We need not speculate on the reasons 
that might justify the failure of the Department to prepare the 
case plan and report on time. It seems basic that whenever a 
court must determine an uncertain point of law or fact before 
entering an order, the party affected by the order is entitled to 
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reasonable notice and an opportunity to be heard. We therefore 
determine that the order of June 23, 1998, is void for lack of 
such notice and opportunity to be heard. 

In the Department’s brief, it makes several other points to 
Support its position that issuing the order was error. However, 
the Department was not given an opportunity for a hearing in 
the lower court and, therefore, was not given an opportunity to 
make a record. In this court, no party appears as an appellee. 
With only one side appearing in this court, the issues are not 
likely to be properly framed or argued. In any event, the resolu- 
tion of these additional issues is not necessary to resolve this 
case. 

We therefore reverse the orders of June 22 and 23, 1998, and 
direct the juvenile court to vacate them. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JUDITH TRACKWELL, APPELLANT, V. 
NEBRASKA DEPARTMENT OF ADMINISTRATIVE SERVICES 
AND THE STATE OF NEBRASKA, APPELLEES. 

591 N.W. 2d 95 


Filed March 23, 1999. No. A-97-1171. 


1. Administrative Law: Final Orders: Appeal and Error. A final order rendered by 
a district court in a judicial review pursuant to the Administrative Procedure Act may 
be reversed, vacated, or modified by an appellate court for errors appearing on the 
recon: 

2. _: _: ___. When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the record, the inquiry is 
whether the decision conforms to the law, is supported by competent evidence, and 
is neither arbitrary, capricious, nor unreasonable. 

3. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

4. Administrative Law: Final Orders: Courts: Appeal and Error. In reviewing final 
administrative orders under the Administrative Procedure Act, the district court func- 
tions not as a trial court but as an intermediate court of appeals. 

5. Administrative Law: Appeal and Error. Pursuant to the Administrative Proce- 
dure Act, district courts are required to conduct a true de novo review of agency 
determinations. 
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6. :____. In a judicial review pursuant to the Administrative Procedure Act, a dis- 
trict court is not required to give deference to the findings of fact by an agency hear- 


ing officer and to the decision of the director of the department. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Reversed and remanded with 
directions. 


Dalton W. Tietjen, of Tietjen, Simon & Boyle, for appellant. 


Don Stenberg, Attorney General, and Terri M. Weeks for 
appellees. 


Irwin, Chief Judge, and HANNON and SIEVERS, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Judith Trackwell appeals the judgment of the district court 
for Lancaster County affirming the decision of the Nebraska 
State Personnel Board (Board), which, in turn, upheld the deci- 
sion of the Nebraska Department of Administrative Services 
(DAS) to terminate the employment of Trackwell. Trackwell 
claims on appeal to this court that the district court erred in 
assigning to her the burden of proof, in determining that DAS’ 
decision to terminate her employment was made in good faith 
and for just cause, and in determining that progressive disci- 
pline need not be followed. For the reasons stated below, we 
reverse, and remand with directions. 


II. FACTUAL BACKGROUND 

Trackwell was employed by DAS from 1988 to 1994 as a 
“Security Guard II.” On October 31, 1994, Trackwell was ter- 
minated from her employment for unsatisfactory performance 
of her duties. The two incidents forming the basis for the ter- 
mination of her employment occurred October 11 and 25, 1994. 
The parties stipulated at trial that as a Security Guard II, 
Trackwell was part of the State of Nebraska Protective Service 
Bargaining Unit and covered by the 1993-95 labor contract 
between the State of Nebraska and the Nebraska Association of 
Public Employees, Local 61, of the American Federation of 
State, County and Municipal Employees. Article 10, § 1, of the 
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above contract provides that the “[e]mployer shall not discipline 
an employee without just cause, recognizing and considering 
progressive discipline.” 

We generally describe Trackwell’s duties and the incidents 
that formed the basis for the termination of her employment. 
The record shows that prior to an accident in 1993, Trackwell 
worked in the State Office Building and did a driving patrol of 
various other buildings. In 1993, Trackwell was injured in a job- 
related automobile accident. When she returned to work 6 
months later, she was reassigned to work part time in the State 
Capitol in order to accommodate her physical condition. Her 
duties at the State Capitol included walking patrol, working in 
the tower of the building, and working in the security control 
center. Both October incidents occurred in the security control 
center. 

The duties of a security officer working in the security con- 
trol center include monitoring various state buildings through 
the use of electronic equipment such as radios, telephones, 
intercoms, alarm systems, video monitors, electronic door 
locks, and computers. Other duties include issuing keys to per- 
sonnel and responding to the telephone. The record shows that 
Trackwell worked approximately 2'2 to 3 hours per shift in the 
security control center but for no more than | hour at a time. 

On October 11, 1994, Trackwell was working in the security 
control center, and her supervisor, Frank Holland, was in the 
dressing room changing into his uniform. Holland heard a loud, 
audible beep while in the dressing room. When he entered the 
security control center, Holland saw a red light indicating a 
“zone expander” alarm. A zone expander alarm is a panic alarm 
that is set off in the security control center when a button is 
pushed in a particular office. The alarm consists of a loud, audi- 
ble beep that continues until silenced and a red light. A tag is 
attached to the various lights on the zone expander alarm sys- 
tem indicating the office from where the alarm has been acti- 
vated. According to standard operating procedure, a security 
officer is supposed to read the tag to learn the location of the 
alarm and dispatch someone to that office. 

When Holland entered the security control center, he saw 
Trackwell sitting. When asked where the alarm was, Trackwell 
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responded that the noise was coming from the computer disk 
drive under the desk. According to Trackwell, she was attempt- 
ing to determine the nature of the alarm when Holland entered 
the room. Thereafter, Holland determined the location of the 
alarm and dispatched a person to that location. 

On October 25, 1994, Trackwell and Holland were again 
working together in the security control center. At some point, 
Holland left to either lock doors or check windows. At 6:49 
p.m., a fire alarm was triggered. The location of the fire was at 
the Department of Roads materials testing lab. When a fire 
alarm involves an external building, an audible alarm sounds in 
the security control center, which was described as being 
anywhere from a shrill whistle to a faint “‘bloop.’” In addition, 
a dot matrix light is activated on a printer in the security control 
center, and a fire alarm text message is printed providing the 
location of the alarm and the procedure to be followed. 
Standard operating procedure for a fire alarm is for the security 
guard to identify the location of the alarm, call the 911 emer- 
gency service, call the individuals on the appropriate call list, 
send a security officer to the location of the alarm, and send a 
report to the agency people involved. 

Although the fire alarm was triggered at 6:49 p.m., Trackwell 
did not notice the fire alarm until approximately 7:05 p.m. At 
that time, she saw the printed alarm message when performing 
a quarterly-hour check of the printers. She then attempted to 
call a person named “Bill Brolliar.”” According to Holland, 
Brolliar was an inappropriate person to call. At this point, 
Trackwell apparently was not aware that the alarm and printed 
message constituted a fire alarm. Holland then returned and 
looked at the fire alarm printout. The printout read: “DOR 
MTL-FIRE/A4-ALM ALARM FIRE ALARM — A4 BSMT 
MATERIAL TEST LAB ANNEX — CALL 911.” 

After Holland told Trackwell that it was a fire alarm and that 
she needed to call 911, Trackwell called 911. Without identify- 
ing herself or where she worked, she began to read the abbrevi- 
ated fire alarm printout to the 911 operator. Through questions 
asked by the 911 operator and information given to her by 
Holland, Trackwell provided the appropriate information to the 
911 operator. According to Holland, he then had to instruct 
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Trackwell on how to make the necessary calls using the appro- 
priate call list. Trackwell subsequently prepared an abbreviated 
incident report, which did not comport with standard operating 
procedure. 


III. PROCEDURAL HISTORY 

On October 31, 1994, Trackwell was dismissed from her 
employment due to unsatisfactory performance of her duties. 
Prior to dismissal, Trackwell was given written notice of the 
basis for the termination, an explanation of DAS’ evidence, and 
an opportunity to present her side of the story. In dismissing 
Trackwell from her employment, DAS found that on October 25 
at 6:49 p.m., Trackwell had failed to respond to a fire alarm at 
the Department of Roads material testing lab annex basement 
according to written policies and procedures and that on 
October 11, Trackwell failed to respond adequately to a zone 
expander alarm. 

Trackwell filed a grievance challenging the termination of 
her employment. After her grievance was denied, Trackwell 
appealed to the Board. A hearing was conducted by a hearing 
officer on September 6, 1996. The record shows that DAS pre- 
sented evidence first and bore the burden of proof. Numerous 
witnesses, including Trackwell, testified. After hearing the evi- 
dence, the hearing officer recommended to the Board that DAS’ 
disciplinary action be upheld. The hearing officer concluded 
that DAS had proved by a preponderance of the evidence that 
on October 25, 1994, Trackwell unsatisfactorily performed her 
duties in responding to a fire alarm, despite appropriate train- 
ing, in that she failed to read the printed message associated 
with the alarm, misunderstood the nature of the alarm, failed to 
follow the proper call list, failed to immediately contact 911, 
failed to properly communicate the necessary information to the 
911 operator, and failed to prepare a proper report. The Board 
adopted the recommendation of the hearing officer. Thereafter, 
Trackwell timely filed a petition for review in the district court. 

We note that the district court determined that Trackwell had 
the “burden of proving by a preponderance of the evidence that 
the agency’s action was not taken in good faith and for just 
cause.” After reviewing the evidence, the district court affirmed 
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the decision of the Board finding that Trackwell had failed to 
prove by a preponderance of the evidence that the termination 
of her employment was not done for just cause and in good 
faith. Thereafter, Trackwell timely appealed to this court. 


IV. ASSIGNMENTS OF ERROR 
For her assignments of error, Trackwell contends that the dis- 
trict court erred in assigning to her the burden of proof, in find- 
ing that DAS’ decision to terminate her employment was made 
in good faith and for just cause, and in concluding that progres- 
sive discipline “need not be followed under the terms of the 
labor agreement.” 


V. ANALYSIS 


1. STANDARD OF REVIEW 

[1-3] We initially set forth our standard of review. A final 
order rendered by a district court in a judicial review pursuant 
to the Administrative Procedure Act may be reversed, vacated, 
or modified by an appellate court for errors appearing on the 
record. Neb. Rev. Stat. § 84-918(3) (Reissue 1994); Wolgamott 
v. Abramson, 253 Neb. 350, 570 N.W.2d 818 (1997); Martin v. 
Nebraska Dept. of Public Institutions, 7 Neb. App. 585, 584 
N.W.2d 485 (1998). When reviewing an order of a district court 
under the Administrative Procedure Act for errors appearing on 
the record, the inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbi- 
trary, capricious, nor unreasonable. Wolgamott, supra; Martin, 
supra. When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 
J.C. Penney Co. v. Balka, 254 Neb. 521, 577 N.W.2d 283 
(1998). See Martindale v. Weir, 254 Neb. 517, 577 N.W.2d 287 
(1998). 


2. DistRICT CouRT’sS STANDARD OF REVIEW 
Trackwell contends that the district court improperly 
assigned to her the burden of proving that DAS’ action of ter- 
minating her employment was not taken in good faith and for 
just cause. In its order, the district court properly noted that 
appeals from the Board are to be taken under the Administrative 
Procedure Act, Neb. Rev. Stat. § 84-901 et seq. (Reissue 1994 
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& Cum. Supp. 1998), and that in such appeals, the district court 
reviews the case de novo, without a jury, on the record pre- 
sented to the agency for petitions filed on or after July 1, 1989. 
§ 84-917(5)(a). The court further indicated that in such a de 
novo review, the court must make independent factual findings 
without reference to the hearing officer’s findings; however, 
when the evidence is in conflict, the district court may give 
weight to the fact that the hearing officer saw and heard the wit- 
nesses. However, the district court went on to state that 
Trackwell had the burden of proving by a preponderance of the 
evidence that the agency’s action was not taken in good faith 
and for just cause. In assigning the burden of proof to 
Trackwell, the district court cited authority providing that a 
rebuttable presumption of validity attaches to the actions of 
administrative agencies and that the burden of proof rests with 
the party challenging the agency’s action. 

[4] Therefore, we must determine whether the district court 
employed an appropriate standard of review. We initially note 
that in reviewing final administrative orders under the 
Administrative Procedure Act, the district court functions not as 
a trial court but as an intermediate court of appeals. See 
Wolgamott, supra. Judicial review of a contested decision of an 
agency, such as DAS, is controlled by the Administrative 
Procedure Act. See § 84-917(1). See, also, 273 Neb. Admin. 
Code ch. 14, § 010.01 (1993) (Nebraska Classified System 
Personnel Rules & Regulations). Section 84-917(5)(a) of the 
Administrative Procedure Act provides that for petitions for 
review filed on or after July 1, 1989, the review shall be con- 
ducted by the district court without a jury de novo on the record 
of the agency. The court may affirm, reverse, or modify the 
decision of the agency or remand the case for further proceed- 
ings. § 84-917(6)(b). 

[5,6] The Nebraska Supreme Court has held that pursuant to 
the above 1989 amendments to the Administrative Procedure 
Act, district courts are required to conduct “a true de novo 
review” of agency determinations. Langvardt v. Horton, 254 
Neb. 878, 889, 581 N.W.2d 60, 67 (1998). See Slack Nsg. Home 
v. Department of Soc. Servs., 247 Neb. 452, 528 N.W.2d 285 
(1995). The court has further held: 
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Pursuant to the 1989 amendments to § 84-917, a district 
court is required to conduct a de novo review of agency 
determinations on the record of the agency. The district 
court is not limited to a review subject to the narrow crite- 
ria found in § 84-917(6)(a) but is required to make inde- 
pendent factual determinations based upon the record. The 
district court’s decision is to be made independently of the 
agency’s prior disposition. Therefore, the district court is 
not required to give deference to the findings of fact by the 
agency hearing officer and to the decision of the director 
of the Department. 

(Emphasis supplied.) Slack Nsg. Home, 247 Neb. at 462, 528 

N.W.2d at 293-94. See, also, Langvardt, supra. 

We conclude that the presumption of validity cited by the dis- 
trict court in support of assigning the burden of proof to 
Trackwell is inapplicable to the present case. In- two recent 
Nebraska Supreme Court cases involving the termination of 
employment or demotion of public employees, the court did not 
set forth or apply the above presumption of validity. See, Vinci 
v. Nebraska Dept. of Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 
(1997); Rainbolt v. State, 250 Neb. 567, 550 N.W.2d 341 
(1996). In these cases, the court recognized that in the district 
court, the agency had the burden of proving that its decision to 
discipline an employee was made in good faith and for just 
cause. Vinci, supra; Rainbolt, supra. Our research reveals no 
Nebraska cases where the presumption of validity was applied 
in cases involving the termination of employment of a public 
employee. Our research shows that the presumption of validity 
was set forth, but not discussed, in cases involving a discharged 
employee’s entitlement to unemployment compensation bene- 
fits, Dillard Dept. Stores v. Polinsky, 247 Neb. 821, 530 N.W.2d 
637 (1995), and Dolan v. Svitak, 247 Neb. 410, 527 N.W.2d 621 
(1995), and in cases involving the interpretation of agency reg- 
ulations and an agency’s discretionary powers, Wagoner v. 
Central Platte Nat. Resources Dist., 247 Neb. 233, 526 N.W.2d 
422 (1995); In re Application of United Tel. Co., 230 Neb. 747, 
433 N.W.2d 502 (1988); and Haven Home, Inc. v. Department 
of Pub. Welfare, 216 Neb. 731, 346 N.W.2d 225 (1984). 
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We conclude that the district court’s argument is specious. 
Although the language regarding the presumption of validity 
has been used by the Supreme Court in some administrative 
agency appeals, it has never been applied in the context of a 
case involving the termination of employment of an agency 
employee as is the case before us. We take guidance from the 
Supreme Court in this regard given their decision to not apply 
such presumptive language to termination of employment 
cases. Also, the presumption of validity seems to be inconsis- 
tent with the notion of a true de novo review. In researching the 
background of the above presumption of validity, we found that 
it was adopted by the Nebraska Supreme Court from the federal 
courts. See Haven Home, Inc., supra (citing Alabama Nursing 
Home Ass’n v. Harris, 617 F.2d 388 (Sth Cir. 1980)). Alabama 
Nursing Home Ass’n, in turn, cites Udall v. Washington, 
Virginia and Maryland Coach Co., 398 F.2d 765 (D.C. Cir. 
1968), as authority for the above presumption of validity. In 
Udall, the court explains that where there is a judicial pre- 
sumption of validity of administrative action which places the 
burden on the challenger to overcome that presumption, the 
“court should not seek to make a de novo determination ... .” 
(Emphasis supplied.) 398 F.2d at 769. As discussed above, in a 
true de novo review, the district court is not required to give any 
deference to the findings of the agency hearing officer or the 
department director. See, Langvardt v. Horton, 254 Neb. 878, 
581 N.W.2d 60 (1998); Slack Nsg. Home vy. Department of Soc. 
Servs., 247 Neb. 452, 528 N.W.2d 285 (1995). In contrast, 
according to the presumption, a court is required to presume 
that the agency’s action was correct unless the party challeng- 
ing the agency’s action presents evidence to rebut the presump- 
tion. See Dillard Dept. Stores, supra. This obviously flies in the 
face of the concept of de novo review. 

For these reasons, we conclude that the presumption of valid- 
ity does not apply in termination of employment cases such as 
the one before us. The district court erred in applying the pre- 
sumption and, as a result, placing the burden of proof on 
Trackwell. 
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VI. CONCLUSION 

In summary, we conclude that the district court erred in 
determining that Trackwell had the burden of proving the 
impropriety of DAS’ action. In its de novo review, the district 
court was required to determine whether DAS had met its bur- 
den of proving that its decision to terminate Trackwell’s 
employment was made in good faith and for just cause. Because 
the district court in its de novo review improperly assigned the 
burden of proof, we cannot address Trackwell’s remaining 
assigned errors because the standards of review of the district 
court and this court are interdependent. See Bell Fed. Credit 
Union v. Christianson, 237 Neb. 519, 466 N.W.2d 546 (1991). 
Therefore, we reverse, and remand and order the district court 
to make independent factual determinations based upon the 
record previously submitted, and such decision is to be made 
independently of the agency’s prior disposition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


DANIEL A. PARDE, APPELLANT, V. LORALEE A. PARDE, APPELLEE. 
591 N.W. 2d 783 


Filed April 6, 1999. No. A-97-985. 
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the record to determine whether there has been an abuse of discretion by the trial 
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submitted for disposition through a judicial system. 

3. Evidence: Appeal and Error. In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches its own independent 
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portions of a personal injury award designed to compensate for past wages, medical 
expenses, and other items which diminish the marital estate are marital property. 

5. Property Division: Proof. The burden of proof to show that property is nonmarital 
property is on the person making the claim. 

6. Divorce: Property Division. Compensation for pain and suffering is the separate 
property of the injured person. Compensation for a loss of wages experienced during 
the marriage are included within the marital estate. This is so because this compen- 
sation replaces a loss which diminished the marital estate. However, to the extent that 
such a settlement compensates for loss of premarriage or postdivorce earings of the 
injured party, it is that person’s separate property. 
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Mugs, InBopy, and CARLSON, Judges. 


MUES, Judge. 
INTRODUCTION 


Daniel A. Parde appeals from the decree of dissolution 
entered by the district court for Gage County, challenging the 
district court’s finding that the unpaid portion of his Federal 
Employers’ Liability Act (FELA) settlement should be included 
in the marital estate and divided equally. Finding that the dis- 
trict court abused its discretion in failing to exclude the remain- 
ing settlement proceeds from the marital estate, we modify the 
decree accordingly. 


BACKGROUND 

Daniel and Loralee A. Parde were married on December 11, 
1976, they separated on January 5, 1997, and the dissolution 
decree was entered on August 11, 1997. Three children were 
born of the marriage. At the time of the divorce trial, their ages 
were 19, 15, and 12. 

The divorce hearing was held on June 13, 1997. The record 
shows the following: During the marriage, Daniel worked 16 
years for Burlington Northern Railroad Company. He was 
injured on three separate occasions in 1989 and 1990. As a 
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result of these injuries to his lower back, he negotiated a settle- 
ment with Burlington, which settlement is memorialized by a 
“General Release Agreement” (Release). According to the 
Release, in exchange for releasing Burlington from any and all 
claims and liabilities of every kind and nature resulting from 
these injuries, Daniel was to be paid $152,994 at the time of the 
Release and an additional $98,750 on September 1, 2002, for a 
total of $251,744. The Release provided that Burlington was to 
assign the obligation due in 2002 to SAFECO Assigned 
Benefits Corporation (SAFECO), which in turn would fund the 
obligation by purchasing an annuity owned and controlled by 
SAFECO, the $98,750 amount being payable notwithstanding 
Daniel’s death. 

Loralee worked at a variety of jobs during the marriage and 
had been working for American Tool for 8 years prior to the 
divorce proceedings. According to the child support calcula- 
tions, she was earning approximately $24,800 per year at the 
time of the divorce. Daniel’s earnings at the time of the divorce 
will be discussed later herein. 

The primary issue below was whether the $98,750 amount 
remaining to be paid under the Release should be included in or 
excluded from the marital estate. Daniel sought to prove that it 
represented compensation for loss of future earnings and was 
thus excludable. The trial court found that the cash portion of 
the settlement received by Daniel in 1992 was already reflected 
in the other assets of the parties which were divided pursuant to 
their agreement. The parties stipulated to a nearly equal divi- 
sion of all other property, each receiving approximately 
$60,000 in net value. The district court approved the property 
settlement with exceptions not relevant to this appeal. Loralee 
was granted custody of the children subject to the reasonable 
visitation rights of Daniel. Daniel was ordered to pay child sup- 
port in the amount of $567 per month for the two minor children 
residing with Loralee. 

The district court found that the evidence failed to show any 
specific allocation of the settlement or any basis for determin- 
ing that a portion of it was allocable to Daniel’s loss of future 
earnings. It further found that the entire settlement, both cash 
and annuity, was based upon injuries received during the mar- 
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riage and upon income earned during the marriage. It con- 
cluded, “Lacking any foundation to allocate possible future 
earnings or Tier II benefits, the Court finds the entire settlement 
should be considered marital property.” Therefore, the court 
found the remaining sum due from the settlement to be part of 
the marital estate and awarded Loralee 50 percent of the “annu- 
ity provided for’ Daniel. Daniel appeals. 


ASSIGNMENT OF ERROR 
Daniel assigns as error the district court’s holding that the 
amount due under the annuity was marital property. 


STANDARD OF REVIEW 

[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. This 
standard of review applies to the trial court’s determinations 
regarding division of property, alimony, and attorney fees. 
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). 

(2,3] A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to 
act or refrain from acting, but the selected option results in a 
decision which is untenable and unfairly deprives a litigant of a 
substantial right or a just result in matters submitted for dispo- 
sition through a judicial system. Hoshor v. Hoshor, 254 Neb. 
743, 580 N.W.2d 516 (1998); Tyler v. Tyler, 253 Neb. 209, 570 
N.W.2d 317 (1997); Prochaska v. Prochaska, 6 Neb. App. 302, 
573 N.W.2d 777 (1998). In a review de novo on the record, an 
appellate court reappraises the evidence as presented by the 
record and reaches its own independent conclusions with 
respect to the matters at issue. Tyler v. Tyler, supra; Pope v. 
Pope, 251 Neb. 773, 559 N.W.2d 192 (1997); Connealy y. 
Connealy, 7 Neb. App. 117, 578 N.W.2d 912 (1998). When evi- 
dence is in conflict, the appellate court considers, and may give 
weight to, the fact that the trial judge heard and observed the 
witnesses and accepted one version of the facts rather than 
another. Davidson v. Davidson, supra; Thiltges v. Thiltges, 247 
Neb. 371, 527 N.W.2d 853 (1995); Belitz v. Belitz, ante p. 41, 
587 N.W.2d 709 (1999); Davis v. Davis, 7 Neb. App. 78, 578 
N.W.2d 907 (1998). 
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DISCUSSION 
Daniel argues that the district court abused its discretion in 
not setting aside to him the remaining portion of his personal 
injury settlement as his separate property. He alleges that only 
that portion of the award attributable to loss of income during 
the marriage is properly considered part of the marital estate. 
He argues that according to the evidence, the majority of the 
settlement amount was compensation for loss of future earnings 
and earning capacity. 
Loralee argues that because the settlement was for personal 
injury, it was all includable in the marital estate. Alternatively, 
she contends the trial court was correct in including the unpaid 
balance in the marital estate because Daniel failed to meet his 
burden of proving that the annuity was nonmarital. 
In the case of Mathew v. Palmer, ante p. 128, 589 N.W.2d 
343 (1999), we recently addressed the proper approach to deter- 
mining what portion of a personal injury recovery is included in 
the marital estate. Neither the trial court nor the parties had the 
benefit of our Mathew decision at the time of the proceedings 
below. In Mathew, we affirmed the trial court’s finding that set- 
tlement proceeds from a wife’s breach of privacy suit and the 
anticipated recovery from a suit involving the wife’s personal 
injury were not part of the marital estate. In so concluding, we 
held that 
compensation for a tortious injury that a spouse has or will 
receive for pain, suffering, disfigurement, disability, or 
other debilitations of mind or body are not included in the 
marital estate, but compensation for past wages, medical 
expenses, and other items which diminish the marital 
estate are included within the marital estate. 

Id, at 137, 589 N.W.2d at 351. 

As support for our decision, we stated further: 

“Moneys realized by way of settlement or judgment 
from a tortfeasor as compensation for pain, suffering, dis- 
figurement, disability, or other debilitation of the mind or 
body, represent personal property of the injured spouse 
and do not constitute a marital asset, although there is 
authority to the contrary. . . . But moneys realized in an 
action for personal injuries for past wages and medical 
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expenses, which diminished the marital estate, are marital 

assets. Thus, some portion of an award for a personal 

injury sustained during the marriage may constitute mari- 

tal property subject to distribution, and the proper means 

to determine whether an award, or part of it, is marital 

| property is to ask what the award was intended to replace, 

not merely to ask how the statute defines marital property.” 

Id. at 136-37, 589 N.W.2d at 350 (quoting 24 Am. Jur. 2d 
Divorce and Separation § 546 (1998)). 

This court had earlier addressed this topic in the context of a 
workers’ compensation award. See Gibson-Voss v. Voss, 4 Neb. 
App. 236, 541 N.W.2d 74 (1995). To determine what portions 
of a workers’ compensation award are marital property or sepa- 
rate property, a court must consider (1) the purpose of the 
award, e.g., whether it was made for lost earnings, loss of future 
earming capacity, or some other purpose; (2) the time period of 
any diminished earning potential or disability; (3) the nature 
and date of the underlying injury; and (4) the terms of the 
award. Id. 

Although Loralee argues that FELA recoveries should be 
viewed differently than those based on workers’ compensation 
laws, we believe the distinction is immaterial in view of the 
rationale of Mathew v. Palmer, supra. We fail to discern any 
valid reason why the approach should vary with the nature of 
the proceeding producing the recovery. 

[4,5] Based on the foregoing authorities, it is clear that not all 
judgment or settlement proceeds intended as compensation for 
damages due to a personal injury are marital property. Indeed, 
it is only the compensation for “past wages, medical expenses, 
and other items which diminish the marital estate” which is 
included. Jd. at 137, 589 N.W.2d at 351. As with all nonmarital 
property, the burden of proof to show that property is nonmari- 
tal property is on the person making the claim. See, Shockley v. 
Shockley, 251 Neb. 896, 560 N.W.2d 777 (1997); Mathew v. 
Palmer, supra. With these principles in mind, we turn to our de 
novo examination of the evidence. 

The Release, signed August 26, 1992, stated, inter alia, that 
in consideration for payment of $152,994 in cash and an annu- 
ity payable on September 1, 2002, in the amount of $98,750, 
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Daniel released Burlington from any and all claims and liabil- 
ity. The cash payment was allocated as follows: “TO TIME 
LOST . .. (for period of 7/1/92 through 5/31/96)”—$54,101.70, 
and “TO OTHER FACTORS”—$98,892.30. The total received 
from the $152,994 “cash” portion of the settlement was 
$148,364.16 after retirement taxes and a lien were deducted. In 
the agreement, Daniel was barred from ever returning to work 
for Burlington. 

Lori Savidge testified that she was the Burlington claims rep- 
resentative that negotiated the settlement award with Daniel to 
resolve the claim he had made against the company for injuries 
he received to his lower back in 1989 and 1990. She testified, 
generally, that the purpose of the settlement was to resolve a 
claim that Daniel had made against Burlington and that the 
award was based on the liability risk, Daniel’s injury, and “eco- 
nomic losses, such as past wage loss and future wage loss.” 

Savidge also explained that the portion of the original cash 
payment allocated to “time lost” was merely to qualify Daniel 
for railroad retirement because at the time of the settlement, he 
did not have enough creditable service months to earn retire- 
ment. Stated another way, she explained that the figure of 
$54,101.70 allocated to time lost from July 1, 1992, through 
May 31, 1996, was “merely to come up with what figure are we 
going to use to calculate what taxes need to be paid in order to 
get those creditable service months.” 

Savidge described economic loss as loss which “usually con- 
sists of past wage loss, which I don’t remember the exact figure, 
and future loss of earning capacity.” When asked how much of 
the settlement was based on economic loss, Savidge replied: 

I would say the majority of it. 1 would — I don’t break 
it down, the figure, into so many dollars for future, so 
many dollars for pain and suffering, so many dollars for 
liability or contrib., but I can say the majority of it was 
based on the fact that he [Daniel] was not working for the 
railroad. He was a young man and disabled and he was 
going to lose some earnings down the road at least 20- 
some years. 

Daniel testified that he was 40 years old at the time of the set- 
tlement, had been working at Burlington for 16 years 1 month, 
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and could have retired from Burlington at age 62. Daniel testi- 
fied that he had not physically worked for Burlington since the 
“last working day in May of 1991.” However, he continued to 
receive his regular pay until June 15, 1992. He also received a 
check for vacation pay after June 15. Daniel testified that he 
was earning between $30,000 and $31,000 when he left 
Burlington. 

Due to the injuries Daniel received, Dr. Samuel Smith deter- 
mined that Daniel was not able to return to work at Burlington. 
After the settlement, Daniel attended and graduated from 
Southeast Community College, which prepared him to become 
a respiratory therapist. Child support calculations show that at 
the time of trial he was making approximately $26,000 per year 
working as a respiratory therapist at Bryan Memorial Hospital. 
The record does not show the date of Daniel’s graduation or 
when he was first employed following the date of the Release. 
Daniel testified that he continues to experience back pain 
requiring medical attention and causing loss of work as recently 
as February 1997. As a result of this episode, he recently 
reduced his hours of work. 

In a review de novo on the record, an appellate court reap- 
praises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at 
issue. Tyler v. Tyler, 253 Neb. 209, 570 N.W.2d 317 (1997); 
Belitz v. Belitz, ante p. 41, 587 N.W.2d 709 (1999). When the 
evidence is in conflict, the appellate court considers, and may 
give weight to, the fact that the trial court heard and observed 
the witness and accepted one version of the facts rather than 
another. Thiltges v. Thiltges, 247 Neb. 371, 527 N.W.2d 853 
(1995). 

The evidence as presented by the record before us is not in 
conflict. It is obvious from the district court’s findings that they 
were not based upon its acceptance of one version of the facts 
rather than another. Instead, it concluded that Daniel’s evidence 
did not provide a sufficient foundation for it to make an alloca- 
tion of the FELA settlement or to determine whether the 
$98,750 remaining to be paid on Daniel’s settlement should be 
considered his separate, nonmarital property. We believe the 
evidence establishes more than ample foundation to do both. 
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[6] Before discussing the relevant evidence, it is helpful at 
this point to recall what elements of compensation for personal 
injuries constitute marital assets and which do not. Clearly, 
compensation for pain and suffering is the separate property of 
the injured person. See Mathew v. Palmer, ante p. 128, 589 
N.W.2d 343 (1999). However, compensation for a loss of wages 
experienced during the marriage is included within the marital 
estate. See, id.; Gibson-Voss vy. Voss, 4 Neb. App. 236, 54] 
N.W.2d 74 (1995). This is so because this compensation 
replaces a loss which diminished the marital estate. See id. 
However, to the extent that such a settlement compensates for 
loss of premarriage or postdivorce earnings of the injured party, 
it is that person’s separate property. See Gibson-Voss v. Voss, 
supra (workers’ compensation award is marital property only to 
extent award recompenses for couple’s loss of income during 
marriage; to extent that it compensates for loss of premarriage 
or postdivorce earnings of injured party, it is separate property). 

Savidge’s undisputed testimony is that the purpose of 
Daniel’s settlement with Burlington was to pay him compensa- 
tion for three major components of damage: pain and suffering, 
past wage loss, and future wage loss or diminished earning 
capacity. Based upon the legal principles discussed above, only 
one of those three components could conceivably be considered 
a marital asset—past wages. In this instance, that component 
includes the portion of the $251,744 reasonably allocable to (1) 
wages due Daniel at the time of the settlement and (2) wage loss 
between the date of the settlement and the entry of the dissolu- 
tion decree, in this case, August 11, 1997. The rest of the set- 
tlement, whether allocable to either pain and suffering or post- 
divorce earnings, was Daniel’s separate property. 

Our de novo review of the record discloses that at the time 
this settlement was made, Daniel was, at most, owed lost wages 
from mid-June to August 26, 1992, the date of the Release. 
Based upon a $30,000-per-year income with Burlington, wages 
for that period were roughly $6,250. Subtracting that sum from 
the total settlement figure of $251,744 leaves a remaining sum 
of $245,494 as compensation for future lost wages or pain and 
suffering as of the Release date. 
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However, the marriage continued for slightly more than 5 
years after the settlement was made and before the August 1997 
divorce decree. A portion of the remaining $245,494, to the 
extent that it represented “future” lost wages in August 1992, 
was obviously “past” lost wages by August 1997, when the 
divorce decree was entered. That portion certainly represents 
recompense to the marriage for loss of Daniel’s wages. Thus, 
that portion must be deemed marital property. The question 
becomes, What is the appropriate amount attributable to that 
category? 

Daniel and Burlington allocated the sum of approximately 
$54,000 for “time lost” for the time period from July 1, 1992, 
through May 31, 1996. Loralee argues on appeal that parol evi- 
dence should not be allowed to modify that agreement. At the 
same time, she asks that we ignore this allocation because the 
parol evidence offered through Savidge establishes that the allo- 
cation was not based upon reality. While Loralee’s diametri- 
cally opposed positions are perplexing, for purposes of our 
review, we will address this issue considering both positions, 
alternatively. 

If we accept the $54,000 allocation and additionally assume 
that Daniel earned no wages between May 31, 1996, and the 
date of the divorce decree (an assumption favoring Loralee as it 
is clear that at some point Daniel was reemployed), approxi- 
mately another $35,000 would be attributable to lost wages, 
again based on a $30,000 annual income. This results in a total 
amount of lost wages for the period of July 1992 through 
August 1997 of roughly $89,000 ($54,000 plus $35,000), leav- 
ing approximately $156,500 of the total settlement remaining as 
compensation for Daniel’s future losses as of the time of the 
divorce. 

If we entirely ignore the Release’s allocation of Daniel’s lost 
wages for the stated time period, we reach a similar conclusion. 
At the time of this settlement, Daniel’s worklife was approxi- 
mately 22 years. If we simply divide the $245,494 balance 
remaining as of August 1992 by 22 years, thus attributing that 
entire amount to future lost wages and none of it to nonmarital 
pain and suffering, one arrives at a figure of slightly over 
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$11,000 per year. This establishes an annual figure designed to 
compensate for Daniel’s lost earnings or diminished capacity 
from age 40 in August 1992 through age 62. At that rate, some 
$55,000 to $60,000 of the remaining compensation would be 
amortized over the approximately 5-year period the parties 
remained married after the Release date. Using the $60,000 fig- 
ure, approximately $185,500 of the settlement remained as 
compensation for Daniel’s postdivorce loss of wages or dimin- 
ished earning capacity. 

Interestingly, even if we assumed that Daniel had no earnings 
for the 5-year period in question and that a full $31,000 per year 
was lost to the marriage during that time, only $155,000 of the 
total settlement amount could be attributable to past lost wages 
as of the time of the decree. Such a hypothetical calculation is, 
of course, absurd in view of the evidence that Daniel did return 
to work as a respiratory therapist at some point in that 5-year 
period at the rate of $26,000 per year. But, even using such a 
hypothetical calculation, nearly $90,500 of the settlement 
would remain as compensation for Daniel’s postdivorce lost 
earnings. 

In his brief, Daniel suggests yet another method of viewing 
the evidence and the reasonable inference from it so as to con- 
clude that the unpaid settlement sums should be considered as 
nonmarital property. Using any reasonable method, the evi- 
dence establishes, by a clear preponderance, that the remaining 
$98,750 must be considered Daniel’s separate property. 

The principles stated in Mathew v. Palmer, ante p. 128, 589 
N.W.2d 343 (1999), and Gibson-Voss v. Voss, 4 Neb. App. 236, 
54] N.W.2d 74 (1995), are clear in that a settlement which rec- 
ompenses for damages which have diminished the marital 
estate—lost wages and/or medical expenses—are deemed mar- 
ital property. The rationale is that but for such losses, the mari- 
tal estate would, theoretically, be that much greater. However, to 
the extent such settlement compensates for losses which have 
not diminished the marital estate, it is separate property. In this 
case, the money received in August 1992 at the time the Release 
was signed—some $152,994, less taxes and a lien—went into 
the marriage and is now, according to the trial court’s finding, 
reflected in the parties’ remaining assets. That sum more than 
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adequately “recompensed” the estate, in advance, for any losses 
it might have suffered due to Daniel’s lost wages during the 
marriage. Indeed, it might be argued that the estate has already 
received a windfall. To now find that the remaining $98,750 
should also be considered part of the marital estate is clearly 
untenable and deprives Daniel of a substantial right and a just 
result. See Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 
(1998). 

In sum, after reappraising the evidence and reaching our own 
independent conclusions, see Tyler v. Tyler, 253 Neb. 209, 570 
N.W.2d 317 (1997), we conclude that Daniel met his burden of 
proving that the remaining $98,750 is his separate property and 
should be set aside to him as such. 

In reaching this conclusion, we have carefully considered 
what we understand to be Loralee’s argument that Daniel failed 
to meet his burden of proof because he could not establish, by 
direct evidence, that the remaining unpaid amount through the 
annuity carried a specific designation showing it was for a non- 
marital purpose. We do not believe such proof was a prerequi- 
site to Daniel’s meeting his burden. In this case, we view the 
settlement as a whole. By proving what portion of the entire set- 
tlement is to be reasonably considered as lost wages during the 
marriage and thus as a marital asset, Daniel has necessarily 
proved what portion should properly be viewed as nonmarital 
property.' 

We recognize that the evidence Daniel presented did not con- 
sist of a settlement document with a tidy breakdown of each 
dollar of the settlement into well-defined categories. Some set- 
tlements will provide such an allocation. For example, workers’ 
compensation settlements customarily require formal applica- 
tions which, inter alia, set forth the medical bills being paid, 
future medical payments taken into account, the weekly wage 
rate being paid, the specific wage period covered by the settle- 
ment, and a calculation purporting to commute those periodic 
wage payments into a lump sum amount pursuant to workers’ 
compensation tables designed for that purpose. Awards in such 
cases are also generally well defined as to the elements of dam- 
ages awarded. Of course, general damages for pain and suffer- 
ing, disfigurement, et cetera are not involved in workers’ com- 
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pensation cases. However, general personal injury settlements 
are seldom as precisely delineated. Nevertheless, when, as here, 
evidence is presented from which reasonable inferences can be 
drawn that preponderate in favor of an allocation, the fact that a 
specific allocation has not been made in the settlement docu- 
ments or the award does not preclude finding that the award was 
intended to compensate for a particular purpose and the amount 
thereof. We believe the trial court placed too stringent a burden 
of proof on Daniel in this case. 


CONCLUSION 
The district court abused its discretion in not setting aside to 
Daniel, as nonmarital property, the remaining $98,750 due 
under his settlement with Burlington. The court’s decree must 
be, and is, modified to set that sum aside to Daniel as his sole 
and separate property. 
AFFIRMED AS MODIFIED. 


CONNIE LOCKENOUR, AS MOTHER AND NEXT FRIEND OF 
ANDREW DOROTHY, A MINOR CHILD, APPELLEE, V. JOE SCULLEY, 
A MINOR CHILD, BY AND THROUGH HIS GUARDIAN AND MOTHER, 

ELLA MAE SCULLEY, APPELLANT. 
592 N.W. 2d 161 
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1. Injunction: Appeal and Error. A protection order pursuant to Neb. Rev. Stat. 
§ 42-924 (Reissue 1993) is analogous to an injunction. The granting or denial of an 
injunction is reviewed on appeal de novo on the record. 

2. Rules of the Supreme Court: Records: Waiver. The official court reporter shall in 
all instances make a verbatim record of the evidence offered at trial or other eviden- 
tiary proceeding, including but not limited to objections to any evidence and rulings 
thereon; oral motions; and stipulations by the parties. This record may not be waived. 

3. Records: Appeal and Error. In reviewing the decision of a lower court, an appel- 
late court considers only evidence included within the record. 

4. Judgments: Records: Appeal and Error. Meaningful appellate review requires a 
record that elucidates the factors contributing to the lower court judge’s decision. 

5. Courts: Records, The responsibility for producing the record of a judicial proceed- 

___ ing is the trial court’s. 

6. Records. When an evidentiary hearing is held in a protection order matter, a verba- 
tim record shall be made. 
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7. Actions: Minors: Guardians Ad Litem. Except as provided by the Nebraska 
Probate Code, the defense of a minor must be by a guardian for the suit, who may be 
appointed by the court in which the action is prosecuted, or by a judge thereof, or by 

' a county judge. 


Appeal from the District Court for Dawson County: JOHN P. 
Murpuy, Judge. Reversed and vacated. 


John H. Marsh, of Knapp, Fangmeyer, Aschwege, Besse & 
Marsh, P.C., for appellant. 


No appearance for appellee. 
HANNON, SIEVERS, and CARLSON, Judges. 


SIEVERS, Judge. 

This case addresses the ability of an appellate court to review 
the appropriateness of a protection order entered against a 
minor when the appellate court’s record lacks a bill of excep- 
tions of the evidentiary proceedings in the district court. 


BACKGROUND 

On April 29, 1998, Connie Lockenour filed an application 
and affidavit for a protection order in the district court for 
Dawson County, Nebraska. The preprinted form indicated that 
Lockenour was filing on behalf of her 13-year-old son, Andrew 
Dorothy. The application was filed against a classmate of 
Andrew’s at Lexington Junior High School, Joe Sculley. In sec- 
tion 4 of the application, Lockenour indicated that her relation- 
ship to Sculley was that of “[a]n unrelated person who has will- 
fully and maliciously harassed me and has engaged in a 
knowing and willful course of conduct directed at me which 
seriously terrifies, threatens, or intimidates me and serves no 
legitimate purpose.” The application then states, in what we 
assume is Lockenour’s handwriting, that “he works for our 
neig[h]bor and in Andrew[’s] School & Classes at Lex Jr. High.” 

Section 6 of the application requests a brief description of the 
facts surrounding “the most recent incident(s) of abuse or 
harassment.” Lockenour alleged that on April 28, 1998, Sculley 
harassed and bullied Andrew by kicking, hitting, and punching 
him. She also stated that Sculley threatened Andrew by sticking 
a pen in his face. Lockenour further alleged that on April 9 or 
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10, Sculley threatened Andrew with “greater Physical harm.” 
These incidents were recounted on the form which she signed 
under oath. 

On May 1, 1998, the district court issued an ex parte protec- 
tion order against Sculley pursuant to Neb. Rev. Stat. § 42-924 
(Reissue 1993), which was to remain in effect for a period of 1 
year from the date of the order. The order stated: “The respon- 
dent may request a hearing within five (5) days after service of 
a copy of this order by filing a written request for hearing with 
the clerk of the district court. This order shall remain in effect 
during the time prior to the hearing.” There is no written request 
for a hearing included in our record. Nor does the praecipe for 
transcript indicate that Sculley requested that such document be 
included in the record on appeal. Further complicating matters 
is the fact that there is no bill of exceptions of a later hearing. 
However, we can infer, from certain documents included in the 
transcript, that a hearing was indeed held on May 22. A second 
protection order, filed May 27, 1998, states: 

This matter came on before the Court, pursuant to Neb. 
Rev. Stat. Section 42-924, upon the application of the peti- 
tioner. The petitioner (Q was) (QO was not) present in court. 
The respondent (QO) did) (QO did not) appear. Evidence was 
adduced, and the Court, being fully advised, finds that this 
court has jurisdiction of the parties and subject matter of 
this action. : 
(Emphasis supplied.) Also, in his praecipe for a bill of excep- 
tions, Sculley requests that the bill “contain a record of any and 
all proceedings, exhibits and testimony given or offered at the 
Protection Order hearing on May 22, 1998.” From the above 
information and the issuance of a second protection order, we 
infer that Sculley requested and was granted the hearing men- 
tioned in the May 1 order. The second protection order upheld 
the order issued on May I, stating that it was to remain in effect 
for 1 year, or until May 1, 1999. 

Sculley filed a motion for new trial on June 1, 1998. 
According to the trial docket sheet, this motion was overruled 
on June 24. Sculley then filed his notice of appeal on July 9. An 
order overruling the motion for new trial was filed on July 30. 
We note that jurisdiction is proper under Neb. Rev. Stat. 
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§ 25-1912 (Cum. Supp. 1998), which provides that a notice of 
appeal filed after the trial court announces its decision upon the 
motion terminating the running of the 30 days in which to 
appeal, but before the entry of the order, is treated as filed on 
the date of and after the entry of the order. 


ASSIGNMENTS OF ERROR 
Sculley argues that the district court erred (1) in not making 
a verbatim record of the evidentiary proceedings, (2) in entering 
a protection order against a minor without appointing a 
guardian, and (3) in overruling a motion for new trial. Sculley 
also argues that there was insufficient evidence to support the 
entry of a protection order. 


STANDARD OF REVIEW 

[1] A protection order pursuant to § 42-924 is analogous to 
an injunction. Devor v. Devor, 7 Neb. App. 549, 584 N.W.2d 
670 (1998). The granting or denial of an injunction is reviewed 
on appeal de novo on the record. Vaccaro v. City of Omaha, 6 
Neb. App. 410, 573 N.W.2d 798 (1998). In a de novo review, an 
appellate court reaches conclusions independent of the factual 
findings of the trial court, but where the credible evidence is in 
conflict on a material issue of fact, the appellate court considers 
and may give weight to the circumstances that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. Devor, supra. 


ANALYSIS 
[2] Sculley argues that the “judgment must be reversed” 
because the court failed to make a verbatim record of the pro- 
ceedings. Brief for appellant at 11. Neb. Ct. R. of Prac. 5A(1) 
(rev. 1996) provides: 
The official court reporter shall in all instances make a 
verbatim record of the evidence offered at trial or other 
evidentiary proceeding, including but not limited to objec- 
tions to any evidence and rulings thereon; oral motions; 
and stipulations by the parties. This record may not be 
waived. 
[3,4] In reviewing the decision of a lower court, an appellate 
court considers only evidence included within the record. State 
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v. Price, 252 Neb. 365, 562 N.W.2d 340 (1997). Meaningful 
appellate review requires a record that elucidates the factors 
contributing to the lower court judge’s decision. Norwest Bank 
Neb. v. Bellevue Bridge Comm., 7 Neb. App. 750, 585 N.W.2d 
505 (1998). In this case, there is no record of what transpired at 
the hearing which resulted in the granting of the second protec- 
tion order on May 27, 1998. Appellate review of whether the 
second protection order should have been entered is obviously 
not possible. 

[S] There can no longer be any dispute over the responsibil- 
ity to preserve and produce the evidentiary record. The respon- 
sibility for producing the record of a judicial proceeding is the 
trial court’s. Gerdes v. Klindt’s, Inc., 247 Neb. 138, 139, 525 
N.W.2d 219, 220 (1995), holds: 

It is not the trial court’s prerogative to decide what the 
trial record shall be. Upon request, a litigant is entitled to 
a verbatim record of anything and everything which is said 
by anyone in the course of judicial proceedings; it is the 
duty of the court reporter to make such a record, and it is 
the obligation of the trial court to see to it that the reporter 
accurately fulfills that duty. 

Included in our transcript is the sworn affidavit of Robert B. 
Miller, the official court reporter for the Dawson County 
District Court. The affidavit states: 

I received a copy of a Praecipe for Bill of Exceptions filed 
on July 6 19, 1998; that after a search of my notes, files 
and records, I find no stenotype notes were made, nor any 
exhibits received in [this] case .. . . Further, that no steno- 
type notes, exhibits or other record concerning any hear- 
ing in this case presently exist in my possession, to the 
best of my belief and knowledge. . . . 

In Gerdes, supra, the district court had filed with the 
Nebraska Supreme Court a certificate noting that neither party 
had requested a court reporter prior to the date of the hearing. 
The certificate also stated that it was the policy in that judicial 
district that “‘a court reporter is not available unless specifically 
requested in advance.” Gerdes, 247 Neb. at 140, 525 N.W.2d at 
221. However, nothing in the record established that Gerdes 
affirmatively waived a recording of the proceeding. The 
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Supreme Court, in reversing and remanding for a new trial, 
held: 

The rules relating to official court reporters do not 
allow the exercise of discretion in recording testimony or 
other oral proceedings. No request for a recording is 
required. Heretofore, we held that it was the responsibility 
of the trial court to ensure that all testimony or other oral 
proceedings are recorded by a court reporter, unless both 
parties affirmatively waive recording and such waiver is 
consented to by the trial court. [Citations omitted.] The 
record does not indicate that the parties waived recording 
of the hearing. Henceforth, all evidentiary proceedings 
shall require the presence of a court reporter who shall 
make a verbatim record of the proceedings, and such 
recording may not be waived by the court or the parties. 

(Emphasis supplied.) Gerdes, 247 Neb. at 141, 525 N.W.2d at 
221. 

[6] The failure to make a verbatim record in the instant case 
prevents this court from reviewing the district court’s decision 
to extend the protection order against Sculley until May 1, 
1999. Parties are entitled to the benefits afforded them by court 
rules. Kennedy v. Kennedy, 221 Neb. 724, 380 N.W.2d 300 
(1986). Sculley is entitled to have this court review the action of 
the lower court. When an evidentiary hearing is held in a pro- 
tection order matter, a verbatim record shall be made. Our 
inability to review this matter to determine the propriety of the 
1-year protection order is due to error by the trial court, and the 
result is mandated by Gerdes, supra. 


CONCLUSION 

Accordingly, we reverse the district court’s order extending 
the protection order. Protection orders are transitory, and this 
one ceases to be effective as of May 1, 1999, a date soon to 
pass. This fact together with the absence of any prohibition 
against refiling for another order causes us to vacate the protec- 
tion order without a remand for further proceedings. 

[7] Although we reverse on the basis that there was no ver- 
batim record, we briefly touch upon Sculley’s argument that the 
district court erred in entering a protection order against a minor 
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without appointing a guardian for the suit. Sculley cites to Neb. 
Rev. Stat. § 25-309 (Reissue 1995), which states in part: 
“Except as provided by the Nebraska Probate Code, the defense 
of an infant must be by a guardian for the suit, who may be 
appointed by the court in which the action is prosecuted, or by 
a judge thereof, or by a county judge.” See Peterson v. Skiles, 
173 Neb. 470, 113 N.W.2d 628 (1962). See, also, Omey v. 
Stauffer, 174 Neb. 247, 117 N.W.2d 481 (1962) (holding that 
guardian ad litem for minor defendant in personal injury action 
is entitled to allowance of reasonable compensation for services 
to be taxed as costs). Thus, Sculley’s point that the district court 
should have appointed a guardian is well taken. 
REVERSED AND VACATED. 


DAvID L. KISSINGER, APPELLANT, V. 
UNITED PARCEL SERVICE Co. ET AL., APPELLEES. 
592 N.W. 2d 169 


Filed April 13, 1999. No. A-97-1159. 


1. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, where an issue should be decided as a matter of law. 

2. Judgments: Verdicts: Directed Verdict. A motion for judgment notwithstanding 
the verdict may be granted when the movant’s previous motion for directed verdict, 
made at the conclusion of all the evidence, should have been sustained. 

3. Motor Vehicles: Negligence. If the presence of ice or snow upon the road surface is 
known or should have reasonably been anticipated, the snow and ice are considered 
conditions rather than intervening causes and thus do not exonerate a motorist from 
the application of the range of vision rule. 


Appeal from the District Court for Adams County: STEPHEN 
ILLINGWORTH, Judge. Reversed and remanded for a new trial on 
the issue of damages. 


Arthur R. Langvardt, of Langvardt & Valle, for appellant. 


Thomas D. Wulff and Kevin L. Flynn, of Welch & Wulff, for 
appellees. 


MUES, INBoDy, and CARLSON, Judges. 
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Mugs, Judge. 
INTRODUCTION 


David L. Kissinger was a passenger in a vehicle that was 
struck from behind by a United Parcel Service Co. (UPS) truck 
being driven by Dan R. Hoselton. Following the close of the 
evidence at the jury trial, Kissinger moved for a directed verdict 
on the ground that Hoselton was negligent as a matter of law 
because he failed to maintain a proper lookout. The trial court 
denied the motion, and the jury returned a verdict in favor of the 
defendants. Kissinger filed a motion for judgment notwith- 
standing the verdict and for a new trial. Both motions were 
overruled, and Kissinger timely appeals. 


BACKGROUND 

On September 2, 1994, Kissinger filed a lawsuit against UPS, 
United Parcel Service, Inc., United Parcel Service General 
Services Co., and Hoselton (collectively the defendants), seek- 
ing to recover for injuries allegedly incurred as a result of the 
motor vehicle accident. The petition alleged, inter alia, that on 
February 16, 1993, Kissinger was a passenger in a vehicle being 
driven by his son. Kissinger and his son were stopped at a stop 
sign when their vehicle was struck from behind by a UPS truck 
being driven by Hoselton. Kissinger claimed that as a direct and 
proximate result of the collision, he suffered injuries to his 
lower back. Kissinger claimed that Hoselton was negligent in 
failing to keep a proper lookout, in failing to keep his vehicle 
under reasonable control, and in failing to stop at a traffic con- 
trol device. 

A jury trial was held on June 30 and July 1 and 2, 1997. The 
evidence, as is relevant to this opinion, is as follows: 

On February 16, 1993, Hoselton was driving a UPS “large 
brown package car” and was traveling east on Fourth Street in 
Hastings, Nebraska. Hoselton observed the Kissinger vehicle, 
also eastbound, stopped at a traffic control device when he was 
approximately three-quarters of a block away. When he was 
approximately half a block away, Hoselton applied his brakes 
and “started to slide on nothing but sheer ice.” Hoselton was 
unable to stop and slid into the Kissinger vehicle. Hoselton esti- 
mated that he was traveling approximately 15 miles per hour 
when he began to apply his brakes. 
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The accident occurred at approximately 3 p.m. Hoselton 
started work at approximately 8:45 a.m. that day and, according 
to Hoselton, the roads were snow packed and icy “most every- 
where.” However, Hoselton testified that the intersection where 
the accident occurred was icier than the other roads he had 
encountered that day. Hoselton explained, “It was a very slick 
ice. Didn’t have any snow on it. That area has always been that 
way because the Lincoln telephone building — Lincoln tele- 
phone at that time always shades that street, and the sun does 
not shine on it during the day.” 

At the close of the evidence, Kissinger moved for a directed 
verdict on the issue of liability. The trial court denied the 
motion. The jury returned a verdict in favor of the defendants. 
On July 14, 1997, Kissinger moved for judgment notwithstand- 
ing the verdict and for a new trial. The trial court overruled the 
motion on October 3, and Kissinger timely appeals. 


ASSIGNMENTS OF ERROR 
Kissinger alleges the trial court erred in overruling his 
motion for directed verdict, his motion for judgment notwith- 
standing the verdict, and his motion for a new trial. 


STANDARD OF REVIEW 

[1] A directed verdict is proper at the close of all the evidence 
only where reasonable minds cannot differ and can draw but 
one conclusion from the evidence, that is to say, where an issue 
should be decided as a matter of law. Haag v. Bongers, 256 Neb. 
170, 589 N.W.2d 318 (1999); Doe v. Zedek, 255 Neb. 963, 587 
N.W.2d 885 (1999). 

[2] A motion for judgment notwithstanding the verdict may 
be granted when the movant’s previous motion for directed ver- 
dict, made at the conclusion of all the evidence, should have 
been sustained. Fiscel v. Beach, 254 Neb. 678, 578 N.W.2d 52 
(1998). 

A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Reiser v. Coburn, 255 Neb. 655, 587 
N.W.2d 336 (1998). 


KISSINGER v. UNITED PARCEL SERV. 263 
Cite as 8 Neb. App. 260 


DISCUSSION 

{Nlegligence generally arises as a matter of law if one 
operates a motor vehicle on a public street or highway and, 
on account of the manner of operation, is unable to stop 
her or his vehicle or turn it aside without colliding with an 
object or obstruction on the street or highway within the 
operator’s range of vision. Converse v. Morse[, 232 Neb. 
925, 442 N.W.2d 872 (1989)]; Kasper v. Carlson, 232 
Neb. 170, 440 N.W.2d 195 (1989); Prime Inc. v. Younglove 
Constr. Co.{, 227 Neb. 423, 418 N.W.2d 539 (1988)]. The 
range of vision rule is applicable, notwithstanding that a 
motorist’s vision is impaired by atmospheric or weather 
conditions, such as falling or blowing snow, rain, mist, or 
fog, Mantz v. Continental Western Ins. Co.[{, 228 Neb. 447, 
422 N.W.2d 797 (1988)], and Prime Inc. v. Younglove 
Constr. Co., supra, and notwithstanding that a motorist’s 
ability to maneuver the vehicle is impaired by the presence 
of ice or snow upon the road surface. See, Vrba v. Kelly, 
198 Neb. 723, 255 N.W.2d 269 (1977) .... 

Burkey v. Royle, 233 Neb. 549, 555, 446 N.W.2d 720, 724-25 

(1989). See, also, Martin v. Roth, 252 Neb. 969, 568 N.W.2d 

553 (1997). 

(3] If the presence of ice or snow upon the road surface is 
known or should have reasonably been anticipated, the snow 
and ice are considered conditions rather than intervening causes 
and thus do not exonerate a motorist from the application of the 
range of vision rule. Burkey v. Royle, supra. 

Kissinger argues that an application of the range of vision rule 
compels a finding that Hoselton was negligent as a matter of law. 
The defendants contend that the trial court properly submitted 
the issue of negligence to the jury because, under the facts of this 
case, there were questions of fact as to whether the range of 
vision rule rendered Hoselton negligent as a matter of law. 

In Burkey v. Royle, supra, a car driven by Royle rear-ended a 
car in which Burkey was a passenger. On the date of the acci- 
dent, the. roads were snow packed and very icy. The Burkey 
vehicle had stopped in the center lane to turn into a grocery 
store parking lot. Royle testified that she was also traveling in 
the center lane. When she observed the Burkey vehicle stop, she 
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did not think she would be able to stop in time, so she moved 
over into the right-hand lane. According to Royle, she was 
safely able to do this; however, she then hit something which 
caused the car to veer to the left, and she therefore struck the 
Burkey vehicle. Royle testified that she did not see the object 
that she hit but that she thought it was ice or a clump of snow. 

The trial court refused Burkey’s request to instruct the jury 
that Royle was negligent and that such negligence proximately 
caused the collision. The jury returned a verdict in favor of 
Royle. Burkey appealed. The Nebraska Supreme Court reversed 
the trial court’s decision, noting that the range of vision rule 
applies “notwithstanding that a motorist’s ability to maneuver 
the vehicle is impaired by the presence of ice or snow upon the 
road surface.” Id. at 555, 446 N.W.2d at 724. In rejecting 
Royle’s apparent argument that the presence of the snow and ice 
which Royle encountered excused her from being aware of the 
conditions and circumstances under which she was driving, the 
Supreme Court affirmed the following rule: 

Therefore, the question resolves itself into whether 
Royle operated her vehicle in such a manner that she was 
unable to stop it or turn it aside without colliding with the 
Burkey automobile, an object on the street within her 
range of vision, and thus was negligent as a matter of law 
notwithstanding that her ability to control her vehicle may 
have been impaired by the presence of ice or snow on the 
street. 

We have said that if the presence of ice or snow upon 
the road surface is known or should have reasonably been 
anticipated, the snow and ice are considered conditions 
rather than intervening causes and thus do not exonerate a 
motorist from the application of the range of vision rule. 

Id. at 556, 446 N.W.2d at 725. 

In Edgerton v. Lawry, 235 Neb. 100, 453 N.W.2d 743 (1990), 
the Nebraska Supreme Court found that the range of vision rule 
did not require a finding of the defendant’s negligence as a mat- 
ter of law. There, both Edgerton and Lawry were traveling in the 
same direction and approaching a stop sign. Edgerton applied 
her brakes, and as she did so, she hit a patch of ice and her vehi- 
cle slid to the left into a curb. Lawry, traveling behind Edgerton, 
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apparently saw Edgerton’s “problem” and, although she had 
already slowed in anticipation of stopping at the sign, tapped 
her brakes and geared down the manual transmission on her 
vehicle to further slow her speed. Lawry was unable to control 
her vehicle and after traveling two or three car lengths, slid into 
Edgerton’s vehicle, which was stopped. 

At trial, Edgerton and Lawry both testified that they had not 
seen the patch of ice that caused them to slide. Neither Edgerton 
nor Lawry had encountered any other ice that morning. In fact, 
Lawry testified that she had driven approximately 25 miles that 
morning and had not encountered any other ice. The county 
court dismissed Edgerton’s petition, and the district court 
affirmed. 

On appeal to the Nebraska Supreme Court, Edgerton argued 
that the district court erred in failing to find that Lawry was 
guilty of negligence as a matter of law and in failing to enter 
judgment in Edgerton’s favor. The Supreme Court affirmed the 
district court’s affirmance, observing: 

Unlike the situation in Burkey, there was in this case no 
ongoing storm nor were the streets covered with ice or 
snow, circumstances which should put any reasonable 
driver on notice of the prevailing dangerous conditions 
and on specific notice of the fact the streets were slip- 
pery.'. .. The fact that Edgerton failed to see the icy patch 
on which she lost control of her vehicle until after the col- 
lision had taken place supports the county judge’s implied 
finding that Lawry had no reason to apprehend the pres- 
ence of a foreign substance on the road until she saw 
Edgerton’s vehicle begin to slide and that by that time 
there was nothing Lawry could do to maintain control of 
her automobile. 

Id. at 102-03, 453 N.W.2d 745. 

In the present case, the defendants argue that the situation 
here is more akin to that in Edgerton rather than that in Burkey 
v. Royle, 233 Neb. 549, 446 N.W.2d 720 (1989). Specifically, 
they argue that 

the intersection of Fourth Street and St. Joseph Avenue 
was covered with “sheer” or “glare” ice and Hoselton had 
not encountered anything like these particular conditions 
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at any time earlier in the day. Simply put, he was unaware 
of the “sheer” or “glare” ice until after his vehicle had 
already started its uncontrolled slide. 
Brief for appellees at 11. Thus, the defendants argue, the facts 
of the present case are analogous to Edgerton, supra. 

The Nebraska Supreme Court addressed a similar contention 
in Martin v. Roth, 252 Neb. 969, 568 N.W.2d 553 (1997). There, 
Roth was following Martin’s vehicle. Martin’s vehicle stopped, 
and Roth applied his brakes, but because of the presence of 
gravel on the road surface, Roth was unable to stop and his 
vehicle collided with Martin’s. The trial court refused to direct 
a verdict on the issue of liability. After a jury found in favor of 
Roth, Martin appealed. 

On appeal to the Supreme Court, Roth first contended that 
his situation was analogous to that presented in Edgerton vy. 
Lawry, 235 Neb. 100, 453 N.W.2d 743 (1990), because he had 
not encountered any gravel prior to the intersection at the site of 
the collision. The Supreme Court noted that Roth was aware 
that the city of Omaha routinely used gravel on the roads dur- 
ing times of inclement weather. Roth had testified that there had 
been snow and ice 2 days before the accident. The Supreme 
Court rejected Roth’s argument that in order to be guilty as a 
matter of law, he must be placed on specific notice that there 
was gravel at the intersection. The Supreme Court held that “the 
test is whether Roth knew or should have known that gravel 
could be on the streets of Omaha, thereby altering driving con- 
ditions on the day of the collision.” (Emphasis supplied.) Jd. at 
975, 568 N.W.2d at 557. 

Roth next argued that because of the unusual amount of 
gravel on the road surface, liability could not be determined as 
a matter of law. The Supreme Court also rejected this argument, 
observing: 

[W]e can discern no reason to make application of the 
range of vision rule dependent upon the amount of gravel 
Roth opines he encountered. Just as the depth of snow or 
ice is irrelevant for purposes of applying the rule, so, too, 
is the amount or depth of gravel. Indeed, as the amount of 
gravel present increases, so, too, should the driver’s 
awareness of that condition. 
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Id. at 975-76, 568 N.W.2d at 557. 

Just as the amount of gravel did not render inapplicable the 
range of vision rule in Martin v. Roth, supra, so too the fact that 
the ice Hoselton encountered was “slicker” than that encoun- 
tered on other streets does not render it inapplicable here. 
Hoselton testified that he was aware that the roads were snow 
packed and icy that day. Thus, he knew or should have known 
that the roads would be slick and might have “glare” or “sheer” 
ice. There is nothing in the evidence which excuses Hoselton 
from being aware of the conditions and circumstances under 
which he was driving. 

Unlike the situation in Edgerton v. Lawry, supra, the facts of 
this case disclose circumstances that would put any reasonable 
driver on notice of the prevailing dangerous conditions and on 
specific notice, whether such notice is required or not under 
Martin y. Roth, supra, that the streets were slippery. Under these 
circumstances, Hoselton should have reasonably anticipated the 
glare ice of which he testified. Like Burkey, Hoselton met with 
a condition rather than an intervening cause that might exoner- 
ate him from application of the range of vision rule. See Burkey 
v. Royle, 233 Neb. 549, 446 N.W.2d 720 (1989). Accordingly, 
the trial court erred in failing to direct a verdict as to the issue 
of liability. 

We note that the defendants’ brief cites to an “indiscernible 
object exception,” brief for appellees at 8, one of two recog- 
nized exceptions to the range of vision rule in this state. At oral 
arguments, it was clarified that Kissinger did not contend that 
this exception was applicable in the instant case. Martin v. Roth, 
252 Neb. 969, 568 N.W.2d 553 (1997), Burkey v. Royle, supra, 
and Edgerton v. Lawry, 235 Neb. 100, 453 N.W.2d 743 (1990), 
all allude to this exception in their discussion of this general 
issue. Martin v. Roth, 252 Neb. at 973, 568 N.W.2d at 556, 
states, “An exception to (the range of vision] rule exists when a 
motorist, otherwise exercising reasonable care, does not see an 
object or obstruction sufficiently in advance to avoid colliding 
with it because it is similar in color to the road surface and rel- 
atively indiscernible.” Accord, Edgerton vy, Lawry, supra; 
Burkey v. Royle, supra. 
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In our view, neither Burkey nor Edgerton rely on this excep- 
tion in reaching the results in those cases; rather, both decisions 
focus on the road conditions as being either known or reason- 
ably anticipated and thus a condition not exonerating the 
motorist from the range of vision rule, Burkey v. Royle, supra, 
or not known or reasonably anticipated and thus relieving the 
motorist from application of the rule, Edgerton v. Lawry, supra. 

And, while Martin v. Roth, supra, contains a subheading 
entitled “Indiscernible Object Exception,” a careful reading of 
the opinion discloses that in reality, there is no suggestion in 
that section of the opinion that Roth collided with an object 
“similar in color to the road surface and relatively indis- 
cernible.” Rather, as was the situation in Burkey and Edgerton 
and as is the situation in the case before us, the issue being dis- 
cussed in Martin was the condition of the road surface and 
Roth’s knowledge of it. The Martin majority specifically found 
that the indiscernible object exception had no applicability to 
the facts of that case. In sum, we agree that the indiscernible 
object exception to the range of vision rule has no applicability 
to the facts of this case. 


CONCLUSION 
The presence of ice on the road did not exonerate Hoselton 

from the range of vision rule. Hoselton knew the roads were icy 
and snow packed on the day of the accident, yet he failed to 
operate his vehicle in such a manner as to be able to stop or turn 
aside without colliding with the Kissinger vehicle. The trial 
court erred in failing to direct a verdict on the issue of liability. 
Accordingly, the matter is reversed and the cause remanded for 
a new trial on the issue of damages. 

REVERSED AND REMANDED FOR A NEW TRIAL 

ON THE ISSUE OF DAMAGES. 
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APPELLEE AND CROSS-APPELLANT, V. MARVIN RAY BAYLISS, 
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592 N.W. 2d 165 
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1, Jurisdiction: Appeal and Error. An appellate court has the power and duty to deter- 
mine whether the appellate court has jurisdiction over the matter before it, irrespec- 
tive of whether the issue is raised by the parties. 

2. Statutes: Judgments: Appeal and Error. Statutory interpretation is a matter of law, 
in connection with which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made by the courts below. 

3. Jurisdiction: Appeal and Error. Generally, once an appeal has been perfected, the 
trial court has no jurisdiction to determine any issues regarding the subject matter of 
the litigation. 

4. Jurisdiction: Child Custody: Visitation: Child Support: Appeal and Error. Neb. 
Rev. Stat. § 42-351(2) (Reissue 1998) provides that during the pendency of an 
appeal, the district court retains jurisdiction to provide for such orders regarding cus- 
tody, visitation, or support or other appropriate orders in aid of the appeal process. 
Section 42-351(2) allows a district court to, inter alia, enter support and visitation 
orders pending appeal, but it does not grant authority to hear and determine anew the 
very issues then pending on appeal and to enter permanent orders addressing these 
issues during the appeal process. 


Appeal from the District Court for Red Willow County: JoHN 
J. BATTERSHELL, Judge. Vacated and dismissed. 


Maurice A. Green, of Brooks & Green, P.C., for appellant. 


Sally A. Rasmussen, of Mousel, Garner & Rasmussen, for 
appellee. 


MUES, INBODY, and CaRLSON, Judges. 


MUES, Judge. 
INTRODUCTION 


Marvin Ray Bayliss appeals the decision of the district court 
modifying the dissolution decree dissolving his marriage to 
Judy Lynn Bayliss, now known as Judy Lynn Lewis, by requir- 
ing Lewis to pay child support in the amount of $50 per month 
retroactive to the month the petition to modify was filed. 
Finding that the district court was without jurisdiction to enter 
a modification order virtually indistinguishable from another 
order in the same case on the same issue then pending on 
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appeal, we vacate the district court’s order and dismiss this case 
for lack of jurisdiction. 

The issue presented is whether a district court retains juris- 
diction under Neb. Rev. Stat. § 42-351(2) (Reissue 1998) to 
hold a hearing on a motion to modify the decree and to enter an 
order modifying the decree regarding child support obligations 
while a prior order modifying the decree and relating to those 
same child support obligations is on appeal to this court. We 
conclude it does not. 


BACKGROUND 

Bayliss and Lewis were married on November 20, 1982. Two 
children were born during the marriage: Jesse, born February 
28, 1986, and Jeanie, born January 23, 1988. The couple 
divorced on November 17, 1993, and Lewis was granted cus- 
tody with reasonable rights of visitation to Bayliss. Bayliss was 
ordered to pay child support of $427 per month and one-half of 
all unreimbursed medical expenses. Bayliss was to pay alimony 
of $100 per month for 36 months. 

According to a joint stipulation, this decree was modified on 
January 26, 1994, to, inter alia, grant custody to Bayliss with 
visitation rights to Lewis. In addition, Bayliss’ obligation to pay 
alimony was extinguished in exchange for offsetting child sup- 
port obligations from Lewis until November 1996. 

On November 14, 1996, Bayliss filed a motion to modify 
child support, requesting that Lewis be required to pay child 
support in accordance with the Nebraska Child Support 
Guidelines and that she be responsible for transportation costs 
of visitation, one-half of the unreimbursed medical and dental 
expenses, and one-half of the day-care expenses. Lewis entered 
a special appearance, alleging that her summons was invalid. 
The special appearance was overruled, and the matter pro- 
ceeded to trial on Bayliss’ motion to modify. Lewis chose to 
stand on her special appearance. On January 10, 1997, the court 
modified the decree and ordered Lewis to pay child support of 
$50 per month. It also ordered Lewis to be responsible for one- 
half of the transportation expenses and 38 percent of the day- 
care and unreimbursed medical expenses. Lewis filed her notice 
of appeal on January 21, 1997 (initial appeal). In a memoran- 
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dum opinion filed February 3, 1998, the Court of Appeals, find- 
ing that the trial court had entered judgment before Lewis had 
properly been served with a summons, reversed the trial court’s 
decision and remanded the cause. The Court of Appeals’ man- 
date was issued on March 5, 1998. 

On March 31, 1997, while the initial appeal was pending, 
Bayliss filed another motion to modify child support, request- 
ing that Lewis be required to pay child support in accordance 
with Nebraska Child Support Guidelines, pay visitation trans- 
portation costs, and contribute to day-care expenses and unre- 
imbursed medical expenses. Lewis demurred because, inter alia, 
the initial appeal was pending. The district court overruled the 
demurrer, finding that § 42-351 allowed it to retain jurisdiction 
while an appeal was pending. 

After a trial on October 30, 1997, in which both of the par- 
ties testified on their own behalf, the court on November 13 
ordered Lewis to pay child support in the amount of $50 per 
month and ordered each party to be responsible for transporta- 
tion expenses for visitation. The court also made the child sup- 
port retroactive to March 1, 1997. Bayliss appeals, and Lewis 
cross-appeals (second appeal). 


ASSIGNMENTS OF ERROR 
Bayliss alleges that the trial court erred in setting child sup- 
port at $50 per month and in finding that Lewis does not owe 
contributions to visitation transportation costs or unreimbursed 
medical expenses. 
Lewis alleges that the trial court erred in entering a condi- 
tional order for retroactive child support. 


STANDARD OF REVIEW 

[1] An appellate court has the power and duty to determine 
whether the appellate court has jurisdiction over the matter 
before it, irrespective of whether the issue is raised by the par- 
ties. In re Interest of Anthony G., 6 Neb. App. 812, 578 N.W.2d 
71 (1998). 

[2] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the determina- 
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tion made by the courts below. State v. Burlison, 255 Neb. 190, 
583 N.W.2d 31 (1998). 


DISCUSSION 
Jurisdiction. 

While neither party raises the issue, we must first address the 
jurisdictional issue presented by this appeal. Specifically, this 
court must determine whether, in light of the pending initial 
appeal, the trial court had jurisdiction on October 30, 1997, to 
hold a hearing on Bayliss’ motion to modify and to enter an 
order again modifying child support on November 13. 

(3] Generally, once an appeal has been perfected, the trial 
court has no jurisdiction to determine any issues regarding the 
subject matter of the litigation. Kricsfeld v. Kricsfeld, ante p. 1, 
588 N.W.2d 210 (1999). See McLaughlin v. Hellbusch, 251 Neb. 
389, 557 N.W.2d 657 (1997). The November 13, 1997, order 
from which both parties now appeal was obviously entered after 
the initial appeal was perfected and before the Court of Appeals’ 
mandate reversing this modification was issued on March 5, 
1998. However, the district court found that it had jurisdiction to 
enter the second order pursuant to § 42-351. Section 42-351(2) 
provides: 

When final orders relating to proceedings governed by 
sections 42-347 to 42-381 are on appeal and such appeal 
is pending, the court that issued such orders shall retain 
jurisdiction to provide for such orders regarding custody, 
visitation, or support or other appropriate orders in aid of 
the appeal process. 
(Emphasis supplied.) The district court relied on this statute to 
overrule Lewis’ demurrer and referenced it again in open court 
at the commencement of the October 30, 1997, hearing on 
Bayliss’ motion to modify: “We have 42-351 . . . that says for 
the purpose of child custody, child support and those things, the 
appeal does not affect the court’s ability to deal with those 
areas.” 

Section 42-351(2) has been held to grant a district court 
jurisdiction over a motion regarding visitation notwithstanding 
that the separate issue of child support was on appeal. See 
Eisenmann vy. Eisenmann, 1 Neb. App. 138, 488 N.W.2d 587 
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(1992). Nevertheless, the question of whether § 42-351(2) 
empowers a district court to modify a decree while a previous 
order modifying the decree on the same issue is on appeal has 
never been answered. Regardless, the answer seems apparent 
that it cannot. 

The January 10, 1997, order, which was the subject of the 
initial appeal, modified the dissolution decree by requiring 
Lewis to (1) pay child support in the amount of $50 per month, 
(2) share equally in the visitation transportation costs, (3) pay 
38 percent of unreimbursed medical expenses, and (4) pay 38 
percent of day-care expenses. Lewis perfected her appeal on 
January 21. The November 13 order, admittedly decided while 
the initial appeal was pending, again modified the decree by 
ordering Lewis to (1) pay $50 per month in child support and 
(2) share the visitation transportation costs. It did not modify 
the allocation of unreimbursed medical expenses and day-care 
expenses. 

[4] Section 42-351(2) provides that during the pendency of an 
appeal, the district court retains jurisdiction to “provide for such 
orders regarding custody, visitation, or support or other appro- 
priate orders in aid of the appeal process.” Section 42-351(2) 
allows a district court to, inter alia, enter support and visitation 
orders pending appeal, but it does not grant authority to hear and 
determine anew the very issues then pending on appeal and to 
enter permanent orders addressing these issues during the 
appeal process. We emphasize that the November 13, 1997, 
order did not provide that it was entered pursuant to § 42-351(2) 
nor was it limited to child support issues “pending appeal.” 
Rather, it was entered as a result of a hearing expressly held on 
Bayliss’ new motion to modify the decree which he had filed 
while the initial appeal was pending. The November 13 order 
modified the divorce decree on issues which were then the sub- 
ject of an appeal pending in this court. 

In construing a statute, an appellate court will, if possible, try 
to avoid a construction which would lead to absurd, uncon- 
scionable, or unjust results. State v. Alford, 6 Neb. App. 969, 
578 N.W.2d 885 (1998). If § 42-351(2) is construed to allow a 
district court to do what it did here—enter a permanent order 
modifying a decree as to the same issues which were then the 
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subject of a pending appeal—appellate review would be ren- 
dered virtually meaningless. As stated in Phelps v. Phelps, 239 
Neb. 618, 623, 477 N.W.2d 552, 556 (1991), § 42-351(2) “was 
meant to protect the interests of dependent children.” We 
believe the interests of such children can be adequately pro- 
tected without the district court’s entering permanent orders on 
issues affecting the children while such issues are then pending 
before an appellate court. Such duplicity is the evil sought to be 
controlled by the general rule that jurisdiction is lost when a 
case on appeal is perfected. While § 43-351(2) is an obvious 
exception to that general rule, we must avoid a construction 
which leads to the absurd result of having two permanent orders 
in effect at the same time, in the same case, on the same issue. 

The district court had no jurisdiction to enter its November 
13, 1997, order which modified the decree while the initial 
appeal from the same court’s order regarding those same issues 
was pending. Because the trial court was without jurisdiction to 
enter the second order, we too are without jurisdiction to hear 
the instant appeal. See Stoneman v. United Neb. Bank, 254 Neb. 
477, 577 N.W.2d 271 (1998) (appellate court cannot acquire 
jurisdiction when court from which appeal was taken lacked 
jurisdiction). 


CONCLUSION 

The district court was without jurisdiction to enter the order 
presently before this court, because at the time the order was 
entered, an appeal from an earlier modification order on the 
same issue was pending in this court. Therefore, we vacate the 
district court’s order, and this appeal is dismissed for lack of 
jurisdiction. 

VACATED AND DISMISSED. 
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STATE OF NEBRASKA, APPELLEE, V. KEVIN BOSLAU, APPELLANT. 
593 N.W. 2d 747 


Filed April 13, 1999. No. A-98-878. 


1. Constitutional Law: Speedy Trial: Appeal and Error. An appellate court does not 
review questions concerning a defendant's constitutional right to a speedy trial when 
those questions were not raised in the trial court. 

2. Speedy Trial. Neb. Rev. Stat. § 29-1207 (Reissue 1995) requires discharge of a 
defendant whose case has not been tried within 6 months after the filing of the infor- 
mation, unless the 6 months are extended by any period to be excluded in computing 
the time for trial. 

3. Speedy Trial: Proof. To overcome a defendant’s motion for discharge on speedy 
trial grounds, the State must prove the existence of an excludable period by a pre- 
ponderance of the evidence. 

4. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court’s 
determination as to whether charges should be dismissed on speedy trial grounds is 
a factual question which will be affirmed on appeal unless clearly erroneous. 

5. Judgments: Appeal and Error. As to questions of law, an appellate court has an 
obligation to reach its conclusion independent of the determination made by the court 
below. 

6. Speedy Trial: Indictments and Informations. When the State dismisses an infor- 

‘mation against a defendant and subsequently files an information against the defend- 
ant which alleges the same offense charged in the previously dismissed information, 
the time which elapses during the pendency of the informations shall be charged 
against the State in determining the last day of commencement of a defendant’s trial. 


Appeal from the District Court for Hall County: TerEsa K. 
LUTHER, Judge. Affirmed. 


James E. Mitchell for appellant. 


Don Stenberg, Attorney General, and David T. Bydalek for 
appellee. 


IRWIN, Chief Judge, and HANNON and SIEvVERS, Judges. 


IRWIN, Chief Judge. 
1. INTRODUCTION 

Kevin Boslau appeals the judgment of the district court for 
Hall County denying his motion to dismiss. In his motion, 
Boslau requested an absolute discharge of the charge against 
him because he had allegedly not been brought to trial within 6 
months as required by Neb. Rev. Stat. § 29-1205 (Reissue 
1995). For the reasons stated below, we affirm. 
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Il. FACTUAL BACKGROUND _ | 

On September 25, 1997, a complaint was filed in the county 
court for Hall County charging Boslau with criminal mischief. 
A preliminary hearing was conducted on November 20, 1997, at 
which time Boslau was bound over to district court. 

On December 1, 1997, an information was filed in the district 
court, charging Boslau with criminal mischief. On December 1, 
Boslau filed a plea in abatement in the district court. On January 
21, 1998, the plea in abatement was sustained. Upon the State’s 
motion, the case was dismissed on March 5. 

On March 3, 1998, another information was filed in district 
court, again charging Boslau with the same crime. At Boslau’s 
request, a preliminary hearing was conducted on April 23 and 
27. On May 27, the district court found probable cause existed 
that the crime charged had occurred. On June 9, Boslau pled not 
guilty. 

On July 29, 1998, the State moved to amend the information 
in order to add a witness. Pursuant to an order of August 5, the 
State was given leave to amend. The amended information was 
filed on August 18. On August 18, Boslau filed his motion to 
dismiss, in which he alleged that he had been denied his statu- 
tory right to a speedy trial. Boslau’s motion to dismiss was 
overruled on August 19. This timely appeal followed. 


Ill. ASSIGNMENTS OF ERROR 

For his assignments of error, Boslau contends that the district 
court erred in failing to discharge the case “upon the expiration 
of time to commence trial according to Neb, Rev. Stat, Sec. 
29-1205 et seq. (Reissue 1995)” and in improperly progressing 
the case for trial in violation of his due process rights. 

[1] We note that Boslau did not raise below the question of 
his constitutional right to a speedy trial under either the U.S. or 
Nebraska Constitutions. Instead, he raised the question of his 
rights only under Nebraska’s speedy trial statutes. An appellate 
court does not review questions concerning a defendant’s con- 
stitutional right to a speedy trial when those questions were not 
raised in the trial court. State v. Kearns, 245 Neb. 728, 514 
N.W.2d 844 (1994). See, also, State v. Olson, 5 Neb. App. 951, 
568 N.W.2d 273 (1997) (holding that absent plain error, issue 
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raised for first time in appellate court will be disregarded 
because lower court cannot commit error regarding issues never 
presented or submitted to it). Having found no plain error, we 
do not further address Boslau’s second assigned error. 


IV. ANALYSIS 

[2-5] We address whether Boslau’s statutory right to a speedy 
trial under Neb. Rev. Stat. § 29-1207 (Reissue 1995) has been 
violated. Section 29-1207 requires discharge of a defendant 
whose case has not been tried within 6 months after the filing 
of the information, unless the 6 months are extended by any 
period to be excluded in computing the time for trial. State v. 
Turner, 252 Neb. 620, 564 N.W.2d 231 (1997). To overcome a 
defendant’s motion for discharge on speedy trial grounds, the 
State must prove the existence of an excludable period by a pre- 
ponderance of the evidence. State v. Borland, 3 Neb. App. 758, 
532 N.W.2d 338 (1995). As a general rule, a trial court’s deter- 
mination as to whether charges should be dismissed on speedy 
trial grounds is a factual question which will be affirmed on 
appeal unless clearly erroneous. State v. Gibbs, 253 Neb. 241, 
370 N.W.2d 326 (1997); State v. Turner, supra. As to questions 
of law, an appellate court has an obligation to reach its conclu- 
sion independent of the determination made by the court below. 
State v. Patterson, 7 Neb. App. 816, 585 N.W.2d 125 (1998). 

[6] Boslau first argues that the time between the filing of the 
original information and the State’s dismissal of that case must 
be included in calculating whether his statutory right to a 
speedy trial has been violated. We agree. In State v. Sumstine, 
239 Neb. 707, 478 N.W.2d 240 (1991), the Nebraska Supreme 
Court held that when the State dismisses an information against 
a defendant and subsequently files an information against the 
defendant which alleges the same offense charged in the previ- 
ously dismissed information, the time which elapses during the 
pendency of the informations shall be charged against the State 
in determining the last day of commencement of a defendant’s 
trial. See, also, State v. Gibbs, supra; State v. Trammell, 240 
Neb. 724, 484 N.W.2d 263 (1992). In the case before us, the 
original information was filed on December 1, 1997. On 
December 1, Boslau filed a plea in abatement which was sus- 
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tained on January 21, 1998. Upon the State’s motion, the case 
was dismissed on March 5. As a result of this proceeding, 43 
days are charged against the State. We note that the time during 
which Boslau’s plea in abatement was pending is excluded pur- 
suant to § 29-1207(4)(a). 

Boslau further argues that the filing of the subsequent infor- 
mation in district court on March 3, 1998, restarted the clock for 
computing the 6-month period. The State argues that because 
the State directly filed the subsequent information in district 
court and a preliminary hearing was then held after which 
Boslau was bound over for trial, the time for computing the 
speedy trial calculation did not begin to run until at least May 
27, 1998, which is the date Boslau was bound over for trial. 

We note that pursuant to § 29-1207(2), the “six-month period 
shall commence to mun from the date the indictment is returned 
or the information filed.” However, Neb. Rev. Stat. § 29-1607 
(Reissue 1995) provides that “[nJo information shall be filed 
against any person for any offense until such person shall have 
had a preliminary examination ... .” 

Two Nebraska Supreme Court cases address the effect for 
speedy trial purposes of the State’s filing an information 
directly in district court rather than first filing a complaint in 
county court. In State v. Thomas, 236 Neb. 84, 459 N.W.2d 204 
(1990), an information was filed directly in district court on 
September 11, 1987. Prior to this filing, no complaint was filed 
in the county court. A preliminary hearing was subsequently 
held, and the district court bound the defendant over for trial. 
Thereafter, on May 15, 1989, another information was filed. 
The defendant eventually filed a motion for discharge in which 
he contended that he had not been brought to trial within the 
statutory 6-month period. 

The Thomas court concluded that the pleading that was filed 
September 11, 1987, was actually “in the nature of a com- 
plaint,” 236 Neb. at 91, 459 N.W.2d at 209; that defense coun- 
sel was aware of this; that a preliminary hearing was subse- 
quently held; and that the operative information in the case was 
filed thereafter on May 15, 1989. The Thomas court noted that 
§ 29-1607 requires a preliminary hearing before an information 
is filed. Because the May 15, 1989, information was filed within 
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6 months of trial, the Thomas court concluded that the defend- 
ant’s statutory right to a speedy trial had not been violated. 

In State v. Kearns, 245 Neb. 728, 514 N.W.2d 844 (1994), the 
State filed an amended information on May 30, 1991, which 
alleged two charges in addition to the charge alleged in the ini- 
tial information. On July 24, a preliminary hearing was held at 
the request of the defendant. The defendant was bound over to 
trial on August 2. Also on August 2, the defendant moved for a 
continuance of his arraignment. On August 14, Kearns filed a 
plea in abatement which was overruled on January 21, 1992. On 
January 28, Kearns filed a motion to take depositions. The court 
ordered that the depositions be taken within 45 days. Thereafter, 
there were specific periods of time for which Kearns waived his 
right to a speedy trial. On September 24, Kearns filed a motion 
to dismiss, requesting an absolute discharge from the offenses 
charged because his statutory rights to a speedy trial had been 
violated. This motion was overruled, and the issue was raised 
again on appeal. 

In concluding that the defendant’s statutory time to a speedy 
trial had not been violated in regard to the two additional 
charges inclyded in the May 30, 1991, amended information, 
the Kearns court began its calculation of the 6-month time 
period on May 30, 1991, the date that the amended information 
alleging the two additional offenses was filed. The Kearns court 
determined that after excluding the time that had elapsed as a 
result of the defendant’s pretrial motions and his specific 
waivers of trial, the defendant was tried 2 months 16 days after 
the amended information was filed. 

We find State v. Thomas, 236 Neb. 84, 459 N.W.2d 204 
(1990), to be more persuasive. In Thomas, the issue of when the 
time should begin to run when an information is directly filed in 
district court was raised by the parties to the court and dis- 
cussed by the court. That issue was not raised to the Kearns 
court and was not crucial to the Kearns decision. 

Reliance on the decision in State v. Thomas, supra, also pro- 
vides consistency in the manner in which complaints filed in 
county court and informations directly filed in district court are 
treated for speedy trial purposes. Reliance on the Thomas deci- 
sion also recognizes the significance of the requirement in 
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§ 29-1607 that a preliminary hearing must be held before a true 
information is filed. For these reasons, we apply the Thomas 
decision to the case before us. 

In the case before us, Boslau requested a preliminary hearing 
following the filing of the March 3, 1998, information. There- 
fore, it is clear that Boslau’s counsel was aware that the infor- 
mation was in the nature of a complaint and that Boslau was 
entitled to a preliminary hearing. The preliminary hearing was 
held, and Boslau was bound over for trial on May 27. An 
amended information was eventually filed on August 18. In this 
case, the State concedes that the time chargeable against it 
should begin on May 27, the date at which Boslau was subject 
to trial. 

Even accepting the May 27, 1998, date rather than the 
August 18 date, the 6-month period in this case has not yet 
expired. The time chargeable to the State is the 43 days from the 
filing of the original information to the dismissal of that case 
plus the 83 days which expired from May 27 to August 18, the 
date that Boslau moved to dismiss the case. For the purposes of 
the speedy trial statute, a period of 127 days has elapsed, which 
is well short of the 6-month time limit. Therefore, we conclude 
that the district court’s denial of Boslau’s motion to dismiss was 
not clearly erroneous. 

Because Boslau’s statutory right to a speedy trial has not 
been violated, we affirm. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN HURST, APPELLANT. 
594 N.W. 2d 303 


Filed April 20, 1999. No. A-97-1299. 


1, Insanity: Proof. The two elements of the defense of insanity are (1) that the defend- 
ant had a mental disease and (2) that the defendant did not understand the nature and 
consequences of his actions or did not know the difference between right and wrong 
with respect to what he was doing. 

2. Insanity: Juries. The defense of insanity when interposed by an accused is a ques- 
tion of fact for the jury. 
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3. Verdicts: Insanity: Appeal and Error. The verdict of the finder of fact on the issue 
of insanity will not be disturbed unless there is insufficient evidence to support such 
a finding. 

4. Criminal Law: Intoxication: Intent. Voluntary intoxication is ordinarily not a jus- 
tification or excuse for crime, but excessive intoxication as the result of which a per- 
son is wholly deprived of reason may prevent one from having the intent charged. 

5. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court. 

6. Sentences. Pursuant to Neb. Rev. Stat. § 29-2204 (Supp. 1997), if a defendant is sen- 
tenced to a definite term of years, the maximum term of the sentence shall be the term 
imposed by the court and the minimum term shall be the minimum sentence provided 
by law. 


Appeal from the District Court for Adams County: BERNARD 
SPRAGUE, Judge. Affirmed as modified. 


Bradley Gianakos, Deputy Adams County Public Defender, 
for appellant. 


Don Stenberg, Attorney General, and David T. Bydalek for 
appellee. 


SIEVERS and Mugs, Judges, and Howarp, District Judge, 
Retired. 


Mugs, Judge. 
INTRODUCTION 

Officers responded to the residence of John Hurst, a 23-year- 
old male, on reports of a possible suicidal male. While officers 
were attempting to speak to Hurst, he struck one of the officers 
in the face. Hurst was then placed under arrest and put in the 
patrol car, where he proceeded to kick out a window. Hurst was 
subsequently charged with assault on an officer in the third 
degree, a Class IV felony; resisting arrest, a Class I misde- 
meanor; and criminal mischief, a Class II] misdemeanor. After 
a trial by jury, Hurst was convicted of all three charges. He 
appeals, alleging that the evidence is insufficient to support his 
convictions in that his intoxication and insanity defense com- 
pelled a finding of innocent on all three charges. 


BACKGROUND 
On the morning of November 11, 1996, at approximately 
7:25 a.m., Officer Lyle Stovall was dispatched to the residence 
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of Geraldine (Jerry) and Harry Hurst to conduct a welfare 
check. Stovall proceeded to the residence but was unable to 
make contact with anyone. Approximately 30 minutes later, 
Stovall was again directed to the same residence on a report that 
someone from the Hurst residence had placed a telephone call 
to a man named “Davis” and informed Davis that he was 
“Johnny Policeman” and was “going to drink himself to death.” 

When Stovall and his officer trainee, Curtis Vance, arrived at 
the Hurst residence, they observed Jerry running toward a 
neighbor’s house. Jerry was in her nightgown and was being 
chased by her grandson, Hurst. As Stovall and Vance proceeded 
toward the two people, they observed that Hurst had reached the 
neighbor’s door ahead of Jerry and was standing with his back 
against the door. 

When Hurst observed the officers, he proceeded toward 
them, yelling, “[G]et the fuck off of my property. I’m going to 
kill you[,] you fucking pigs.” Stovall informed Hurst that he just 
wanted to talk to him. Hurst continued yelling at the officers to 
get off his property and then turned and ran into Jerry and 
Harry’s garage. 

Officers then questioned Jerry about the preceding events. 
Jerry was hysterical and informed the officers that Hurst “had 
gone crazy.” Jerry also informed the officers that the first time 
the officers had gone to the residence, Hurst had grabbed a fil- 
let knife and told Jerry and Harry that if the officers came into 
the house, he would use the knife. Because of the frigid weather 
and Jerry’s light clothing, Stovall requested that Vance go back 
to the patrol car and get a coat for her. 

Stovall was attempting to calm Jerry down when he heard 
someone in the front yard yelling, “[Y]Jou want a piece of me? 
Come on, I'l kill you.” Stovall was approaching the front yard 
and observed Hurst “walking aggressively” toward Vance. 
Stovall got behind Hurst and called his name. Hurst turned 
around, ran toward Stovall, and punched him on the left side of 
his face. 

Stovall was able to get Hurst off balance, and he and Vance 
placed Hurst under arrest. It took both officers to get Hurst 
handcuffed, because he was “kicking and flaying around with 
his legs . . . trying to kick at both officers.” The officers then 
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proceeded to walk Hurst to the patrol car. Hurst continued kick- 
ing at the officers and “[d]Joing whatever he could try to do to 
get out of [their] grasp.” Once the officers were finally able to 
get Hurst in the patrol car, Stovall went back to the house to get 
more information from Jerry. Vance stayed by the patrol car. 

While Stovall was talking to Jerry, he was attempting to keep 
an eye on Vance and Hurst. Stovall observed Hurst kicking at 
the door of the patrol car and heard Vance radio for assistance. 
Stovall ran outside just in time to see Hurst kick the window out 
of the car. Some of the flying glass hit Vance in the face. 

Hurst was subsequently transported to the hospital and 
placed under emergency protective custody. At the time of 
admission, in order to fully assess Hurst’s mental condition, 
blood was drawn from him to determine if he had been drinking 
or was on drugs. It was determined that Hurst had a blood alco- 
hol content of .144. Hurst underwent a psychological assess- 
ment, and it was recommended that he receive inpatient psychi- 
atric treatment. 

Hurst was subsequently charged with assault on an officer in 
the third degree, a Class IV felony; resisting arrest, a Class I 
misdemeanor; and criminal mischief, a Class III misdemeanor. 
A jury trial was held November 4 and 5, 1997, and Hurst was 
found guilty of all three charges. Hurst was sentenced to 30 
months’ imprisonment on count I, 6 months’ imprisonment on 
count II, and 6 months’ imprisonment on count III. The sen- 
tences were ordered to be served concurrently. Hurst was also 
ordered to pay court costs and restitution. Hurst’s motion for 
new trial was denied, and he now appeals. 


ASSIGNMENTS OF ERROR 
Hurst alleges the district court erred in not granting his 
motion for new trial, in refusing to place Hurst on probation, 
and in imposing an excessive sentence. 


STANDARD OF REVIEW 
A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Carpenter v. Cullan, 254 Neb. 925, 581 
N.W.2d 72 (1998); Hartwig v. Oregon Trail Eye Clinic, 254 
Neb. 777, 580 N.W.2d 86 (1998). 
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In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
the witnesses, or reweigh the evidence; such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the properly admitted evidence, viewed 
and construed most favorably to the State, is sufficient to sup- 
port the conviction. State v. Hill, 254 Neb. 460, 577 N.W.2d 259 
(1998); State v. Howard, 253 Neb. 523, 571 N.W.2d 308 (1997). 

A sentence imposed within statutory limits will not be dis- 
turbed on appeal absent an abuse of discretion by the trial court. 
State v. Pattno, 254 Neb. 733, 579 N.W.2d 503 (1998). 


DISCUSSION 
Sufficiency of Evidence. 

Hurst first argues that the district court erred in denying his 
motion for new trial, because the evidence established that he 
was psychotic at the time of the incident and was “unable to 
understand right from wrong and unable to understand the 
nature of his actions.” Brief for appellant at 6. 

At trial, the jury was informed of the elements of each crime 
charged and instructed that the State had the burden to prove 
each element beyond a reasonable doubt. The jury was further 
instructed that if it found that the State had proved each ele- 
ment, then the jury must go on to consider Hurst’s defense that 
he was insane. The elements of the insanity defense were given 
to the jury, and it was instructed that Hurst had the burden of 
proving the elements by the greater weight of the evidence. 

[1] The two elements of the defense of insanity are (1) that 
the defendant had a mental disease and (2) that the defendant 
did not understand the nature and consequences of his actions 
or did not know the difference between right and wrong with 
respect to what he was doing. See NJI2d Crim. 7.0. See, also, 
State v. Johnson, 4 Neb. App. 776, 551 N.W.2d 742 (1996). 
Implicit in the jury’s verdict is a finding that Hurst failed to 
prove either one or both of these elements. 

Because it is dispositive of this issue, we begin by addressing 
the second prong of the insanity defense. At trial, Hurst intro- 
duced evidence that prior to the date in question, he had been 
hospitalized on several occasions and had been diagnosed as 
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having “alcohol dependence, cannabis dependence, antisocial 
personality disorder, and adjustment disorder.” After being hos- 
pitalized in relation to the current charges, Hurst was diagnosed 
with schizophreniform disorder. Records also indicate that 
Hurst was treated with antipsychotic medications while in the 
hospital. 

Hurst called Dorothy Van Metre to testify on his behalf. 
Van Metre has a Ph.D. degree in clinical psychology and inter- 
viewed Hurst when he was initially brought to the hospital. She 
testified that she had “had [Hurst’s] case a couple of times.” 
Van Metre indicated that when Hurst was hospitalized, he was 
given a series of tests to assess his mental condition. In 
Van Metre’s psychological evaluation of Hurst, she indicated 
that she felt further testing was necessary to rule out schizoaf- 
fective disorder. Van Metre averred that a person with this dis- 
order would not be in touch with reality at all times. 

During cross-examination, Van Metre acknowledged that 
Hurst may have tried to falsify his MMPI (Minnesota Multi- 
phasic Personality Inventory) score and explained that Hurst’s 
outward manifestations and behavior did not correspond with 
his self-reporting. In her report, Van Metre indicated that it was 
“possible that this test was used as part of [Hurst’s] campaign to 
avoid being imprisoned, especially in the penitentiary.” The 
report further indicates that Hurst had “admitted that he was 
determined not to go to the penitentiary in Lincoln. He said he 
thought if he acted crazy he might not have to go to the pen.” 
When questioned about Hurst’s sanity, Van Metre opined within 
a reasonable degree of psychological certainty that Hurst was 
able to understand right from wrong and understand the nature 
of his actions at the time in question. 

[2,3] Dr. Essien A. Essien, the admitting psychiatrist at the 
hospital, also testified. Essien indicated that he saw Hurst on a 
daily basis from November 15 to December 24, 1996. Essien 
also opined within a reasonable degree of psychiatric certainty 
that Hurst was able to understand right from wrong and under- 
stand the nature of his actions at the time in question. 

It was on this evidence [testimony of psychiatrist] that 
the jury concluded that the defendant was sane. The cred- 
ibility and weight to be given testimony is a matter for the 
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evaluation and determination of the jury. [Citation omit- 
ted.] The defense of insanity when interposed by an 
accused is a question of fact for the jury. [Citation omit- 
ted.] The verdict of the finder of fact on the issue of insan- 
ity will not be disturbed unless there is insufficient evi- 
dence to support such a finding. 

State v. Ryan, 233 Neb. 74, 117-18, 444 N.W.2d 610, 639 

(1989). 

The evidence cited is sufficient to support the jury’s findings, 
and the district court did not abuse its discretion in refusing to 
grant a new trial on this issue. 

Hurst next argues that his “state of intoxication rendered him 
unable to form the requisite intent necessary for Count II, 
Resisting Arrest.” Brief for appellant at 6. 

In addition to the jury instructions outlined above, the jury 
‘ also was informed that there was evidence that Hurst was intox- 
icated at the time that the crimes charged were committed, and 
it was instructed that it could consider Hurst’s alcohol and/or 
drug use in deciding whether Hurst had the requisite intent. 

[4] “ ‘[VJoluntary intoxication is ordinarily not a justification 
or excuse for crime, but excessive intoxication as the result of 
which a person is wholly deprived of reason may prevent one 
from having the intent charged... .’” State v. Reynolds, 235 
Neb. 662, 692, 457 N.W.2d 405, 423-24 (1990) (quoting State 
v. Cain, 223 Neb. 796, 393 N.W.2d 727 (1986)). 

The evidence indicated that 30 minutes after the alleged inci- 
dent, Hurst had a blood alcohol content of .144. Van Metre 
opined within a reasonable degree of psychological certainty 
that although Hurst had been drinking, he was not so intoxicated 
that he was devoid of reason. Essien testified that when he was 
questioning Hurst about the events in question, Hurst informed 
him that “he [Hurst] put up a good fight with the police because 
he didn’t want them to come and take him away.” As discussed 
above, both Van Metre and Essien opined that Hurst understood 
the nature of his actions at the time of the incident. 

Stovall and Vance were in uniform and in a marked patrol car 
when they arrived at the Hurst residence. Once Hurst was 
placed under arrest, he attempted to kick the officers, was flail- 
ing around, and kept saying that “he wasn’t going back to jail.” 
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From this evidence, the jury could have concluded that Hurst 
was not so intoxicated that he was “wholly deprived of reason” 
and that Hurst was able to form the requisite intent to resist 
arrest. 


Excessive Sentence. 

Hurst’s final argument is that the “district court abused its 
discretion in imposing a prison sentence of not less than two (2) 
nor more than five (5) years and in refusing to place [Hurst] on 
probation.” Brief for appellant at 8. 

Hurst is mistaken as to his sentence. The record reflects that 
Hurst was sentenced to 30 months’ imprisonment on count I, 
assault on an officer in the third degree; 6 months’ imprison- 
ment on count II, resisting arrest; and 6 months’ imprisonment 
on count III, criminal mischief. The sentences were to be served 
concurrently. 

[5] In imposing a sentence, a sentencing judge should con- 
sider the defendant’s age, mentality, education, experience, and 
social and cultural background, as well as his or her past crim- 
inal record or law-abiding conduct, motivation for the offense, 
nature of the offense, and the amount of violence involved in 
the commission of the crime. State v. Pattno, 254 Neb. 733, 579 
N.W.2d 503 (1998). A sentence imposed within statutory limits 
will not be disturbed on appeal absent an abuse of discretion by 
the trial court. State v. Hill, 255 Neb. 173, 583 N.W.2d 20 
(1998). 

Hurst has a fairly extensive criminal history, including pos- 
session of alcohol by a minor, possession of a controlled sub- 
stance with intent to deliver, possession of drug paraphernalia, 
and violation of a protection order. Hurst’s record also includes 
prior arrests for obstructing justice, resisting arrest, and assault 
on an officer. In fact, less than 1 year prior to this incident, 
Hurst was convicted of assaulting an officer and ordered to 
serve 18 months’ imprisonment. 

Hurst has received treatment for drug and alcohol abuse on 
several different occasions. He still continues to drink. When 
questioned about the events leading to the current charges, 
Hurst stated that he was “drunk” and “blacked out.” In the med- 
ical records that were admitted into evidence, one of the doctors 
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noted that Hurst “refused to take any type of medication given 
to him to assist him in his hostile and agitated behaviors. 
Despite all the efforts to assist him, [Hurst] chose to be a behav- 
ioral problem and was quite proud of it.” 

Given these facts, we find that the district court did not abuse 
its discretion in sentencing Hurst. However, as the State aptly 
points out, Hurst’s sentence on the criminal mischief conviction 
exceeds that authorized by statute. Hurst was charged with 
criminal mischief of less than $100. This is a Class III misde- 
meanor and carries a maximum penalty of 3 months’ imprison- 
ment. See Neb. Rev. Stat. §§ 28-519 and 28-106 (Reissue 
1995). Accordingly, we find the district court abused its discre- 
tion in sentencing Hurst to serve 6 months’ imprisonment on 
this conviction, and we modify it to 3 months’ imprisonment 
pursuant to the authority of Neb. Rev. Stat. § 29-2308 (Reissue 
1995). 

[6] Additionally, the sentencing guidelines have been 
amended since the time of Hurst’s sentencing. At the time Hurst 
was sentenced, a court could impose a sentence for a definite 
term of years despite the fact that the statute then in effect did 
not expressly address sentences for a definite term of years. See 
State v. DuBray, 5 Neb. App. 496, 560 N.W.2d 189 (1997). In 
1997, the Legislature passed 1997 Neb. Laws, L.B. 364. This 
bill, inter alia, established a new class of felonies, Class IIIA, 
and provided that certain crimes that were previously classified 
as Class IV felonies were amended to Class IIIA. Included was 
the crime of third degree assault on a peace officer. See Neb. 
Rev. Stat. § 28-931 (Cum. Supp. 1998). L.B. 364 also amended 
Nebraska’s indeterminate sentence statute so that it provided 
that if a defendant was sentenced to a definite term of years, 
“the maximum term of the sentence shall be the term imposed 
by the court and the minimum term shall be the minimum sen- 
tence provided by law.” Neb. Rev. Stat. § 29-2204(a)(ii) (Supp. 
1997). The bill further imposed a mandatory 6-month minimum 
imprisonment for Class IV and IIIA felonies. Neb. Rev. Stat. 
§ 28-105 (Supp. 1997). These changes became operative July 1, 
1998. 

In 1998, the Legislature passed 1998 Neb. Laws, L.B. 1073 
and L.B. 1266. L.B. 1266, effective July 15, 1998, inter alia, 
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removed the mandatory minimum sentence for Class IIIA and 
IV felonies. L.B. 1073, effective April 15, 1998, inter alia, 
amended § 29-2204. Although the language in the section deal- 
ing with indeterminate and determinate sentences has changed 
slightly, it continues to provide that if a sentence is imposed for 
a definite term of years “the maximum term of the sentence 
shall be the term imposed by the court and the minimum term 
shall be the minimum sentence provided by law.” 1998 Neb. 
Laws, L.B. 1266. 

The law is well settled in Nebraska that where a criminal 
statute is amended by mitigating the punishment, after commis- 
sion of a prohibited act but before final judgment, the punish- 
ment is that provided by the amendatory act unless the 
Legislature has specifically held otherwise. State v. Urbano, 
256 Neb. 194, 589 N.W.2d 144 (1999); Jones v. Clarke, 253 
Neb. 161, 568 N.W.2d 897 (1997); State v. Groff, 247 Neb. 586, 
529 N.W.2d 50 (1995); State v. Schrein, 247 Neb. 256, 526 
N.W.2d 420 (1995); State v. Harris, 7 Neb. App. 520, 583 
N.W.2d 366 (1998). A sentence is not a final judgment until the 
entry of a final mandate of an appellate court if an appeal is 
taken. State v. Urbano, supra. The amendment in the present 
case occurred after the criminal activity, but prior to the final 
judgment. Under the newly amended statute, a sentence for a 
definite term of years becomes an indeterminate sentence in 
which the maximum term of the sentence is the term imposed 
by the court and the minimum term is the minimum sentence 
provided by law. See State v. Blazek, 199 Neb. 466, 259 N.W.2d 
914 (1977) (interpreting prior statute with language identical to 
that in § 29-2204(1)(B)). 

Under the new statutes, Hurst’s conviction for assaulting a 
peace officer would be a Class IIIA felony, punishable by 0 to 
5 years’ imprisonment. See § 28-931; 1998 Neb. Laws, L.B. 
1266. In State v. Urbano, supra, the Nebraska Supreme Court 
addressed the effect of legislative amendments to the sentence 
of a defendant, such as Hurst, whose crime was reclassified 
from a Class IV felony to a Class IIA felony following sen- 
tencing but prior to final judgment. According to the Urbano 
court, the amendment’s reclassification of certain crimes from 
Class IV felonies to Class IIIA felonies “classifies [such] 
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crime[s] as more severe and creates a potentially harsher mini- 
mum punishment than that which is permitted for Class IV 
felonies.” 256 Neb. at 207, 589 N.W.2d at 154. Therefore, the 
Urbano court held that application of the amendatory terms and 
corresponding penalties found in the legislative amendments 
would convert a Class IV felony conviction to a Class IIIA con- 
viction and would amount to an impermissible ex post facto 
application of the new law. The Urbano court concluded that 
the defendant’s conviction remained that of a Class IV felony. 
Based upon State v. Urbano, supra, Hurst’s conviction for 
assaulting a peace officer remains a Class IV felony. Given the 
legislative amendments and the Supreme Court’s decision in 
Urbano, Hurst’s sentence for assaulting an officer, a Class IV 
felony, thus becomes an indeterminate sentence of 0 to 30 
months’ imprisonment; the sentence for resisting arrest, a Class 
I misdemeanor, becomes an indeterminate sentence of 0 to 6 
months’ imprisonment; and the sentence for criminal mischief, 
a Class III misdemeanor, becomes an indeterminate sentence of 
0 to 3 months’ imprisonment, all by operation of law. See, 
§§ 28-105, 28-106, and 29-2204; 1998 Neb. Laws, L.B. 1073 
and L.B. 1266. , 


CONCLUSION 

There was sufficient evidence in the record for the jury to 
find that Hurst had the requisite intent necessary to convict him 
of the crimes charged. The district court’s sentence of 6 months’ 
imprisonment on count III, the criminal mischief conviction, a 
Class III misdemeanor, exceeds that authorized by statute and is 
accordingly modified. 

AFFIRMED AS MODIFIED. 


RYAN S. BENDER, APPELLANT, V. 
DEPARTMENT OF MOTOR VEHICLES, APPELLEE. 
593 N.W.2d 27 


Filed April 20, 1999. No. A-98-075. 


1, Administrative Law: Final Orders: Appeal and Error. A final order rendered by 
a district court during a judicial review pursuant to the Administrative Procedure Act 


10. 


1k. 


12. 
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may be reversed, vacated, or modified by an appellate court for errors appearing on 
the record. 

Administrative Law: Motor Vehicles: Witnesses: Testimony. In the case of a dis- 
obedience to a subpoena, the director of the Department of Motor Vehicles may, pur- 
suant to 247 Neb. Admin. Code, ch. 1, § 009.07 (1996), invoke the aid of the appli- 
cable district court in requiring the attendance and testimony of witnesses and the 
production of accounts, books, documents, or papers. 

Statutes: Words and Phrases. Unless the use of the word “may” in a statute would 
defeat the purpose of the statute, the word is permissive and discretionary, not 
mandatory. 

Administrative Law: Witnesses: Testimony: Records. Administrative agencies 
may not arbitrarily deny a request for the attendance of witnesses where their testi- 
mony may be necessary to build a complete record. 

Due Process: Witnesses: Testimony: Proof. In order for a party to argue that the 
denial of a request for a witness’ attendance violates due process, the party must 
show that the witness’ testimony would add something to the information in the 
record. 

Administrative Law: Testimony. An administrative agency has the right to estab- 
lish procedures for compelling testimony. 

Words and Phrases. Discretion is the power of free decision or choice within cer- 
tain legal bounds, although not controlled by fixed rules of law. 

Judgments: Words and Phrases. Discretion is the ability to make decisions which 
represent a responsible choice and for which an understanding of what is lawful, 
right, or wise may be presupposed. An abuse of discretion involves a clearly unten- 
able ruling which deprives a litigant of a substantial right and denies a just result in 
a matter submitted for decision. 

Evidence: Words and Phrases. There are two components to relevant evidence: 
materiality and probative value. Materiality looks to the relation between the propo- 
sitions for which the evidence is offered and the issues in the class. 

Administrative Law: Criminal Law: Motor Vehicles: Licenses and Permits: 
Revocation. An administrative license revocation is not a criminal proceeding. 
Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Proof. 
In an administrative license revocation proceeding, the burden is upon a driver to 
prove that one or more of the recitations in an arresting officer’s sworn statement 
were false. 

Due Process: Notice: Words and Phrases. Due process, although eluding a precise 
definition, is a notion requiring that there be fundamental faimess which involves, 
among other things, notice and an opportunity to be heard. 


Appeal from the District Court for Douglas County: JoHN D. 


HarTiGAN, Jr., Judge. Reversed and remanded for further 
proceedings. 


James E. Schaefer, of Gallup & Schaefer, for appellant. 
Don Stenberg, Attorney General, and Hobert B. Rupe for 


appellee. 
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IRWIN, Chief Judge, and HANNON and SIEvers, Judges. 


SIEVERS, Judge. 

This case involves the question of whether a litigant in an 
administrative license revocation proceeding must disclose in 
detail his or her reasons for wanting a witness before there can 
be judicial enforcement of a disobeyed subpoena. 


BACKGROUND 

On or about July 12, 1997, at approximately 12:05 a.m., 
Officer Michael Versch made contact with Ryan S. Bender and 
Joshua Gaudreau in Tow! Park, a city park in Omaha, Nebraska. 
Versch was dispatched to the park where a “dark colored 
smaller pickup truck” was allegedly being driven recklessly in 
the parking lot. Upon arrival, Versch observed Bender and 
Gaudreau changing the front driver’s side tire of a black 1996 
Nissan pickup. Both men admitted to Versch that Bender had 
been the person driving the pickup in the park and that 
Gaudreau was the owner of the vehicle. 

Versch testified that he made some observations about 
Bender during their discussion in the park, “I noticed bloodshot, 
watery eyes, Slurred speech, strong odor of alcoholic beverage 
about his person.” Versch then administered various field sobri- 
ety tests which included the following: “backwards count from 
89 to 73, say the alphabet from E to P, finger-to-nose test, one 
legged stand and walk and turn.” Versch also administered the 
“horizontal gaze nystagmus” test. Versch testified that, exclud- 
ing the horizontal gaze test, Bender showed impairment on all 
the tests. 

Officer Timothy Diehm arrived with a preliminary breath test 
machine at some point during the aforementioned encounter. 
Diehm testified that after speaking with Bender for the required 
15 minutes, he gave Bender the preliminary breath test. 
According to Diehm, Bender “failed it, testing .11.” After the 
preliminary breath test, Versch advised Bender that he was 
under arrest for suspicion of driving under the influence of alco- 
hol and transported him to Bergan Mercy Hospital to have 
blood drawn. Bender agreed to submit to the chemical test. 

The test indicated an alcohol concentration of “.128 
gram/100 ml blood or gram/210L breath.” Versch testified that 
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he “was faxed a copy of the blood test result, and then filled it 
out, and then had it notarized afterwards.” After signing the 
form, Versch mailed it to Bender. On July 24, 1997, Bender 
received notice that his license had been revoked. Bender con- 
tested the revocation, and an administrative license revocation 
hearing was held on August 14. Versch and Diehm testified at 
the hearing, as did Robert Horst, the nurse who drew Bender’s 
blood at Bergan Mercy Hospital. Horst testified, “I don’t run the 
test, I just withdraw the blood.” 

At the conclusion of Horst’s testimony, Bender’s counsel 
called Bill Ihm as a witness. Inm had been subpoenaed prior to 
trial, but Ihm was not present at the hearing. Bender’s counsel 
then asked the hearing officer to request that the director of the 
Department of Motor Vehicles (the Director) ‘invoke the aid of 
the District Court in securing Mr. Ihm’s presence” pursuant to 
247 Neb. Admin. Code, ch. 1, § 009.07 (1996). In response, the 
hearing officer requested that Bender’s counsel tell him “what 
information you want from Mr. Ihm.” He responded, “No... I 
don’t wish to.’ We quote at length the exchange between the 
hearing officer and Bender’s counsel: 

THE HEARING OFFICER: You don’t wish to, okay. 
Can you tell me what efforts you’ve made to contact Mr. 
Ihm? 

[Counsel for Bender]: Yes, we’ve served him with a 
subpoena on the date that’s in the affidavit that I gave you. 

THE HEARING OFFICER: And have you made any 
other efforts to talk to Mr. Ihm about this case? 

[Counsel for Bender]: No. 

THE HEARING OFFICER: Any — have you made any 
effort to — well, I guess I’m assuming that your concern 
is the accuracy of the — well, I don’t know, I guess I can’t 
say without — if you don’t tell me, I don’t know. 

[Counsel for Bender]: Right. Yeah, we’ve had this dis- 
cussion before, and I don’t think I need to state my reasons 
or my strategy for having him here on the record. I don’t 
know of any rule or evidentiary thing that says I have to 
tell you why I want to call him. 
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THE HEARING OFFICER: . . . absent some showing 
that there’s some specific — that’s [sic] there’s some 
information you want, from Mr. Ihm, absent some state- 
ment from you here today of why you want him here, I’m 
not going to bother with the District Court and I’m not 
going to make any attempt to get a hold of Mr. Ihm, or 
assist you in getting any of that evidence. 


The Director concluded that Bender was operating a motor 
vehicle in violation of Neb. Rev. Stat. § 60-6,196 (Reissue 
1993). With respect to the hearing officer’s refusal to seek the 
aid of the district court in obtaining the presence of Ihm, the 
Director stated in his order upholding the revocation: 


The hearing officer asked the Appellant what information 
he intended to elicit from Mr. Ihm that would require 
involving the district court. The Appellant refused, stating 
that once the subpoena was issued he did not need to offer 
further reason for wanting the witness to appear. The 
Appellant stated the hearing officer was also asking him to 
reveal work product. 

The hearing officer stated [sic] made reference to cases 
in which [counsel for Bender] had subpoenaed witnesses 
and when the witnesses appeared, he had excused them. 
(Counsel for Bender] stated that no other instance was a 
part of the record. That can be rectified. For the purpose of 
this hearing, the Director takes notice of two instances in 
recent months where [a witness] has appeared in response 
to [counsel for Bender’s] subpoena and she has not been 
called to testify. The Director takes notice of [a] case. . . 
heard on June 26, 1997; and [a case] heard on July 1, 
1997. In both of those instances, [the witness] appeared 
and [counsel for Bender] dismissed her without calling her 
to testify. The files, orders, and recording of the hearing 
are in the Director’s possession. 


The Director found that Bender had failed to take advantage of 
“other avenues” to get [hm’s testimony and held that “(t]he rem- 
edy for the failure of a witness is not automatically dismissal . . 
. . Absent some good faith showing that the Appellant is look- 
ing for evidence and not just trying to create a technical basis to 
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avoid revocation, the Director is not inclined to dismiss the 
proceeding.” 

Bender appealed to the district court for Douglas County, 
Nebraska, which affirmed the Director’s findings against 
Bender. Bender now appeals to this court. 


ASSIGNMENTS OF ERROR 
Bender argues that his driver’s license revocation must be 
vacated because the hearing officer failed to invoke the aid of 
the district court to require the attendance and testimony of Ihm, 
which, in turn, denied him due process of law and precluded 
him from meeting his burden of proof. 


STANDARD OF REVIEW 
[1] A final order rendered by a district court during a judicial 
review pursuant to the Administrative Procedure Act may be 
reversed, vacated, or modified by an appellate court for errors 
appearing on the record. Miller v. Horton, 253 Neb. 1009, 574 
N.W.2d 112 (1998). 


ANALYSIS 

[2] Title 247 of the Nebraska Administrative Code contains 
the rules and regulations governing notice and hearing for 
agency-contested cases pursuant to the administrative license 
revocation statutes found in Neb. Rev. Stat. §§ 60-6,196 through 
60-6,208 (Reissue 1993 & Cum. Supp. 1996). Section 009.07 of 
the code, which governs witnesses and subpoenas, states, “In 
the case of the disobedience to a subpoena, the Director may 
invoke the aid of the applicable district court in requiring the 
attendance and testimony of witnesses and the production of 
accounts, books, documents or papers.” (Emphasis supplied.) 

[3] The key word in this regulation for our purposes is “may,” 
and its ordinary meaning is permissive and discretionary. See 
State ex rel. Scherer v. Madison Cty. Comrs., 247 Neb. 384, 527 
N.W.2d 615 (1995) (unless use of word “may” in statute would 
defeat purpose of statute, word is permissive and discretionary, 
not mandatory). 

[4-6] Administrative agencies may not arbitrarily deny a 
request for the attendance of witnesses where their testimony 
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may be necessary to build a complete record. 2 Charles H. Koch, 
Jr., Administrative Law and Practice § 5.53[2](d) (2d ed. 1997). 
However, in order for a party to argue that the denial of a request 
for a witness’ attendance violates due process, the party must © 
show that the witness’ testimony would add something to the 
information in the record. Davis y. Office of Personnel 
Management, 918 F.2d 944 (Fed. Cir. 1990). An administrative 
agency, such as the Nebraska Department of Motor Vehicles, 
has the right to establish procedures for compelling testimony. 
See 2 Koch, supra. 

The obvious purpose of § 009.07 is to allow the Director to 
resort to the power of the district court when a subpoena is dis- 
obeyed. Under this section, whether to seek the aid of the district 
court in compelling a witness’ attendance is within the discre- 
tion of the Director. We examine the exercise of that discretion 
first, which we review under an abuse of discretion standard. 

[7,8] A complete discussion of what “abuse of discretion” 
means is found in State v. Juhl, 234 Neb. 33, 449 N.W.2d 202 
(1989). Juhl articulates that discretion is the power of free deci- 
sion or choice within certain legal bounds, although not con- 
trolled by fixed rules of law. Quoting Webster’s Third New 
International Dictionary, Unabridged 647 (1981), Juhl says that 
discretion is the “ ‘ability to make decisions which represent a 
responsible choice and for which an understanding of what is 
lawful, right, or wise may be presupposed.’” 234 Neb. at 43, 
449 N.W.2d at 209. An abuse of discretion involves a clearly 
untenable ruling which deprives a litigant of a substantial right 
and denies a just result in a matter submitted for decision. Juhl, 
supra. 

The record reveals that the hearing officer in the instant case 
was not completely adverse to assisting Bender in obtaining 
Ihm’s testimony. But, before involving the district court in the 
matter, the hearing officer wanted counsel to disclose what Ihm 
could offer with respect to the issue of whether Bender was 
operating a motor vehicle while intoxicated. Bender’s attorney 
refused to disclose his strategy or reasons for wanting Ihm pres- 
ent, and he asserted that forcing him to reveal such information 
was an improper disclosure of his “work product.” However, the 
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record before the hearing officer did disclose some information 
about Ihm. 

[9] The praecipe for subpoena, filed with the Department of 
Motor Vehicles on July 31, 1997, states that Ihm “{w]ill testify 
to the practice and procedures in analyzing the blood test.” The 
praecipe also reveals that Ihm is employed by the “Eastern 
Nebraska Forensic Lab.” At a minimum, we consider that these 
things were known to the hearing officer and to the Director. 
Section 009.03C of the code sets forth that to be considered, a 
subpoena request must state “[t]he facts expected to be estab- 
lished for a reasoned determination of materiality by the 
Director.” See State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 
(1994) (holding there are two components to relevant evidence, 
materiality and probative value; materiality looks to relation 
between propositions for which evidence is offered and issues 
in class). The Director, in the instant case, must have concluded 
that the information from the praecipe satisfied the require- 
ments of § 009.03C because the Director issued a subpoena for 
Ihm to appear at the license revocation hearing. 

As we have recounted, the Director’s decision refers to sim- 
ilar past cases where counsel for Bender had subpoenaed wit- 
nesses, who appeared but were not called to testify. The 
Director’s written decision cites two such instances which had 
occurred within approximately 7 weeks of Bender’s hearing. 
This reasoning of the Director, plus the verbal exchange 
between the hearing officer and Bender’s counsel, suggests that 
the hearing officer and the Director had some thought that 
Bender’s counsel’s interest in Ihm, based on other similar 
instances in the recent past and Bender’s counsel’s refusal to 
disclose his plans concerning Ihm, was merely a ploy to inject 
procedural error into the proceeding rather than to secure the 
production of evidence. Bender argues that he was denied due 
process as a result of the hearing officer’s refusal to seek judi- 
cial enforcement of the disobeyed subpoena. We examine the 
limited authority in similar cases. 

In Davis v. Office of Personnel Management, 918 F.2d 944 
(Fed. Cir. 1990), the issue before the U.S. Court of Appeals for 
the Federal Circuit was whether the Merit Systems Protection 
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Board erred in deciding that a survivor’s estate or beneficiary 
was not entitled to any survivor annuity benefits when applica- 
tion for the benefits was made by an heir of the survivor’s estate 
after the survivor’s death. In affirming the board’s decision, the 
federal circuit court stated that a determination whether the tes- 
timony of witnesses should be presented was within the discre- 
tion of the administrative judge. The petitioner in Davis, as in 
the instant case, argued that the administrative judge’s refusal to 
grant his request for witnesses constituted a denial of due pro- 
cess of law. The court held that the “petitioner has failed to 
come forward with evidence that the documents submitted were 
insufficient, or that the witnesses’ testimony would add any- 
thing to the information in the record. In light of this failure, we 
hold that the [Administrative Judge] did not abuse his discre- 
tion.” Id. at 946. 

In Calvin v. Chater, 73 F.3d 87, 91 (6th Cir. 1996), the Sixth 
Circuit addressed an agency rule which permitted a witness to 
be subpoenaed for cross-examination if the party applying for 
the subpoena provided the agency a timely written explanation 
of why the subpoena was reasonably necessary for “full presen- 
tation of the case.” The circuit court held that because Calvin’s 
attorney failed to explain why the subpoena was necessary to 
his case, because the proposed witness’ findings did not contra- 
dict other evidence, and because there was no suggestion of bias 
on the part of the judge, the administrative law judge did not 
abuse his discretion in denying Calvin’s request for a subpoena. 

The Supreme Court of Hawaii in Biscoe v. Tanaka, 76 Haw. 
380, 878 P.2d 719 (1994), held that the issuance of subpoenas 
in a driver’s license revocation proceeding, other than law 
enforcement officials required by statute to be subpoenaed, was 
left to the discretion of the director of the administrative driver’s 
license revocation office. That court went on to hold: 

In order to ensure that an arrestee’s rights are adequately 
protected, the director should issue all requested subpoe- 
nas unless the witness does not possess any relevant evi- 
dence or the subpoena request is otherwise. deficient. If a 
proper request is made for a subpoena for a relevant wit- 
ness, the refusal to issue the subpoena would constitute an 
abuse of discretion. 
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(Emphasis supplied.) Jd. at 385, 878 P.2d at 724. While we do 
note a difference between Biscoe and the instant case in that the 
Director in this case had already issued the subpoena but 
refused to invoke the power of the district court to compel the 
witness to attend the hearing, the holding in Biscoe is analogous 
to the case at hand. And, of course, the issuance of a subpoena 
without enforcement of the subpoena is an empty act. In other 
words, if there is a basis for issuing a subpoena, then it should 
generally be enforced unless the record affirmatively estab- 
lishes that a witness has no material and relevant knowledge. 

[10,11] Nonetheless, under § 009, governing witnesses and 
subpoenas in agency proceedings, there is not an absolute night 
to subpoena witnesses or invoke the aid of the district court to 
enforce a subpoena. In this regard, we recall that an administra- 
tive license revocation is not a criminal proceeding. See State v. 
Young, 249 Neb. 539, 544 N.W.2d 808 (1996) (administrative 
license revocation designated as civil matter, thereby maintain- 
ing separation between criminal driving while under influence 
prosecution and administrative revocation, thereby avoiding 
double jeopardy problems). Under these regulations, specifi- 
cally § 009.03C, if a subpoena has been issued, an implicit find- 
ing by the Director of materiality is established, then declining 
to enforce the. disobeyed subpoena leaves the litigant in an 
untenable position because Bender has the burden of proof in 
the instant case. See McPherrin v. Conrad, 248 Neb. 561, 537 
N.W.2d 498 (1995) (in administrative license revocation pro- 
ceeding, burden is upon driver to prove that one or more recita- 
tions in arresting officer’s sworn statement were false). The 
driver can subpoena a witness, but if the witness ignores the 
subpoena, the driver is helpless without the assistance of the 
hearing officer or the director. 

In Miller v. Tanaka, 80 Haw. 358, 910 P.2d 129 (Haw. App. 
1995), the director in charge of administrative license revoca- 
tion refused to issue subpoenas for two police officers who 
administered and observed field. sobriety tests. Citing Biscoe, 
supra, the Hawaii Court of Appeals found that the two officers 
obviously possessed evidence relevant to the question of the 
driver’s intoxication and the refusal to issue subpoenas for their 
presence was a “clear abuse of discretion.” Miller, 80 Haw. at 
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366, 910 P.2d at 137. In the instant case, the hearing officer and 
the Director knew from the praecipe for subpoena that Ihm was 
an employee of a forensics laboratory and that he would testify 
about the analysis of “the blood test.” The question, therefore, 
becomes whether Bender and his counsel needed to disclose to 
the hearing officer and the Director more information about 
how Ihm would have been used in order to support Bender’s 
burden of proof. 

Ihm clearly possessed relevant and material information 
about the blood test, which was the basis for the revocation pro- 
ceeding. No authority is cited for the proposition that a driver’s 
counsel, in a license revocation proceeding, needs to disclose 
how he or she will attack a witness’ testimony or conclusions in 
order to enforce a subpoena when the hearing officer already 
knows that the witness’ knowledge is material and relevant. 
What distinguishes this case from those relied upon by the 
Department of Motor Vehicles is that the materiality and rele- 
vance of Ihm’s testimony was already known to the hearing 
officer and the Director and that the subpoena had already been 
issued. To refuse to enforce the subpoena when the witness dis- 
obeys under these circumstances is an arbitrary and untenable 
decision. 

We now turn to the Director’s rationale for refusing to invoke 
the district court’s aid in enforcing the subpoena, which was 
that Bender’s counsel had in the recent past subpoenaed wit- 
nesses who appeared but were not called as witnesses. These are 
not facts of record before the hearing officer, but are recited in 
the Director’s decision expressly for the purpose of filling in 
what was missing from the record. The Director’s action in 
adding to the evidential record via his order is unusual and 
improper. The reliance by the Director upon facts not of record 
is akin to the decisionmaker taking on the role of a witness. See 
State v. Rodriguez, 244 Neb. 707, 509 N.W.2d 1 (1993) (judge 
presiding at trial may not testify either formally or by assuming 
role of witness). A litigant’s case should be decided on its own 
merits from the evidence in the record, not by what his or her 
lawyer has or has not done in another case in the past. 
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CONCLUSION 
{12] The decision of the hearing officer and the Director not 
to seek enforcement of the subpoena to Ihm, which Ihm dis- 
obeyed, was arbitrary and untenable. The witness had knowl- 
edge which was relevant and material, a matter which had been 
predetermined by the issuance of the subpoena. The basic rea- 
son for issuing the subpoena was disclosed in the praecipe for 
subpoena. Disclosure of Bender’s counsel’s strategy and tactics 
for this witness, when relevancy and materiality are known and 
established, is not required in order for the Director to know 
whether to enforce the disobeyed subpoena. Finally, referencing 
tactics of Bender’s counsel in other cases to decide whether to 
enforce a subpoena in the present case under litigation is 
facially a denial of due process where such facts are not in the 
record and Bender’s counsel is given no opportunity to respond 
to the matter. See In re Interest of Teela H., 4 Neb. App. 608, 
547 N.W.2d 512 (1996) (due process, although eluding precise 
definition, is notion requiring that there be fundamental fairness 
which involves, among other things, notice and opportunity to 
be heard). For these reasons, we find that the Director erred in 
not sustaining Bender’s motion that the hearing officer seek the 
assistance of the district court in enforcing the subpoena. We 
reverse the district court’s affirmance of the Director’s order 
revoking Bender’s license and remand the cause for a new 
hearing. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


IN RE ESTATE OF BUDDIE STULL, ALSO KNOWN AS 
BUDDIE WILLIAM STULL, DECEASED. 
ROBERT ANDERSON ET AL., APPELLANTS, 

v. E. MICHAEL SLATTERY ET AL., APPELLEES. 
593 N.W.2d 18 


Filed April 20, 1999. No. A-98-129. 


1. Attorney Fees: Equity: Contracts. The right of an attomey to compensation for his 
or her services depends upon a contract of employment, express or implied. The com- 
mon fund doctrine is a well-recognized exception to this general rule. Under the 
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“common fund” or “equitable fund” doctrine, the fee of an attomey whose services 
on behalf of a litigant operate to create, discover, increase, preserve, or protect a fund 
of property to which others also may have a claim may be ordered paid therefrom by 
a court of equity, or one exercising equitable jurisdiction. 

2. Attorney Fees. The common fund doctrine is not applicable where the party sought 
to be charged has employed his or her own attomey, such attomey has actively par- 
ticipated in litigation, and such counsel has not terminated, abandoned, or acquiesced 
in the representation of his or her client by other counsel. 

3. Attorney Fees: Contracts. In awarding attorney fees out of a common fund, a trial 
court is not bound by the contract between the attomey and the client. 

4. Attorney Fees. In determining a reasonable amount of attomey fees in a common 
fund context, a court should consider the services actually performed, the amount in 
controversy, the nature of the case, the results obtained, the extent of preparation of 
the case, the difficulty of the questions involved, the skill required, the customary 
charges of the bar for similar work, and the character and standing of the attomey. 


Appeal from the County Court for Cass County: JoHN F. 
STEINHEIDER, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Thomas B. Thomsen, of Sidner, Svoboda, Schilke, Thomsen, 
Holtorf, Boggy & Nick, for appellants. 


William R. Reinsch, of Reinsch & Slattery, P.C., for appellee 
Slattery. 


Mugs, INBopy, and CARLSON, Judges. 


MUES, Judge. 
I. INTRODUCTION 


Attorney E. Michael Slattery filed a will contest challenging 
two charitable bequests on behalf of a residuary beneficiary, 
Rosie Wolski. Slattery reached settlement agreements with the 
two charities which resulted in a substantial increase in the 
residuary estate. Slattery then sought attorney fees from the set- 
tlement funds based on the common fund doctrine. The trial 
court awarded Slattery one-third of the estimated settlements. 
Several members of the residuary appeal from that decision. For 
the reasons set forth below, we affirm in part, and in part reverse 
and remand with directions. 


1. BACKGROUND 
On November 13, 1997, Slattery filed a petition for distribu- 
tion of funds and an application for the payment of attorney fees 
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from the estate of Buddie Stull, also known as Buddie William 
Stull. Slattery alleged that his services had been retained by 
Wolski to challenge certain charitable bequests of real property 
to Midlands Community Foundation (Midlands) and Nebraska 
Methodist Hospital Foundation (Methodist). Slattery further 
alleged that on behalf of the entire residuary of heirs, he had 
entered into settlement agreements with both Midlands and 
Methodist and that said agreements had been approved by the 
court. Slattery claimed that his efforts resulted in a benefit to the 
residuary beneficiaries of $98,500.96. Slattery further claimed 
that under the common fund doctrine, he was entitled to recover 
attorney fees from the settlement proceeds. Slattery prayed that 
the court enter an order providing for payment of attorney fees 
of $32,890.65, or one-third of the amount recovered, plus costs 
of $57. 

Several members of the residuary, Harriett Holman, Valeria 
Safarik, and the copersonal representatives of the estate of 
Harriett Anderson (hereinafter these three residuary members 
will collectively be referred to as the “objectors”), objected to 
the application for attorney fees. The objectors alleged that the 
common fund doctrine was inapplicable to the facts at hand and 
that the attorney fees requested by Slattery were not fair and 
reasonable. 

Trial on the matter was held December 3, 1997, and the fol- 
lowing facts were adduced: 

Stull died on July 24, 1995. Stull devised a parcel of land to 
Midlands and another parcel of land to Methodist. The will has 
not been made a part of our record. However, the testimony 
indicated that there were some valuable assets beneath the soil 
of the land and that the will provided that the land could not be 
“dredged or sold in any way.” The will set forth other specific 
devises and further provided that the remainder would go to the 
residuary of which Wolski was a one-third beneficiary. The 
record is unclear as to how many other residuary beneficiaries 
there were. 

Wolski subsequently retained Slattery to challenge the will 
and paid him a $1,500 retainer. Slattery initially challenged the 
will on the theory that Stull was not competent at the time he 
executed the will. Several months later, “it became obvious that 
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{they] weren’t going to prevail” under this theory. After con- 
ducting some “discovery type process,” Slattery obtained a copy 
of the will and decided to pursue a different approach. Slattery 
filed a second action challenging the charitable bequests on the 
ground that the bequests violated the rule against perpetuities. 
Our record does not contain either of these pleadings. When 
Slattery was preparing the second petition, there was concern 
that Wolski was without sufficient funds to proceed further in 
the matter. Accordingly, Slattery and Wolski “elected to enter 
into [a] contingency arrangement” in which Wolski agreed to 
pay Slattery one-third of any amounts recovered. 

Eventually, Slattery began settlement negotiations with 
Midlands and Methodist. During this time, Wolski would occa- 
sionally come to Slattery’s office. Because Wolski could not 
drive, she was frequently accompanied by Holman. According 
to Slattery, Holman would frequently ask questions while she 
was at his office and would occasionally telephone with ques- 
tions regarding the estate. Slattery testified that Holman also 
came in on her own or with other family members. 

Slattery eventually was able to reach settlement agreements 
with both Midlands and Methodist. The agreements essentially 
provided that the land would be sold and that the charitable ben- 
- eficiaries would receive 60 percent of the sale proceeds and the 
remaining 40 percent was to go to the residuary estate. An evi- 
dentiary hearing was then scheduled to obtain court approval of 
the agreements. 

Slattery attempted to notify “everyone” that there would be 
an evidentiary hearing on the proposed settlement agreements. 
The trial court initially refused to approve the agreements 
because not all of the residuary members had signed them. The 
trial court determined that before it would approve the agree- 
ments, all of the residuary members would have to agree to the 
terms of the agreements. After Slattery obtained all of the nec- 
essary signatures, the trial court approved the two agreements. 
Slattery testified that the time expended in obtaining all the nec- 
essary signatures “probably exceeded the case preparation.” In 
all, Slattery estimated that he spent approximately 104.8 hours 
on this case. 
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Lynn McHugh, copersonal representative of the Stull estate, 
was called to testify. According to McHugh, the Methodist 
property was sold for $98,432. Forty percent of that, or 
$38,827.23, was being held by the estate. The Midlands prop- 
erty was expected to sell for $150,656. According to McHugh, 
he had a purchaser for the property but there were some prob- 
lems with the title, and he would not accept an offer until the 
title was clear. McHugh estimated that after both sales were 
complete, the estate would receive $98,274.99 pursuant to the 
settlement agreements. McHugh testified that there were 
approximately $7,000 in cash devises that had not been paid for 
lack of funds and stated that some of this money would be used 
to pay those off. The remaining funds were to be distributed to 
the residuary. 

Other evidence was offered at the hearing which will be dis- 
cussed later as necessary to our opinion. After hearing the evi- 
dence, the trial court determined that the common fund doctrine 
applied to this case and that the funds from the proceeds of the 
sales of the real estate was a common fund. The court found that 
the contingency fee agreement with Wolski was fair and rea- 
sonable. The court further found that the evidence supported 
Slattery’s contention that he was entitled to “one-third of the 
amounts recovered for the residual class of devisees from the 
proceeds of the sell [sic] of the real estate.” The objectors now 
appeal that decision. 


Ill. ASSIGNMENTS OF ERROR 
Restated, the objectors allege that the trial court erred in 
determining that the common fund doctrine applies to this case 
and in awarding an excessive amount of attorney fees. 


IV. STANDARD OF REVIEW 

In the absence of an equity question, an appellate court, 
reviewing probate matters, examines for error appearing on the 
record made in the county court. Jn re Estate of Stephenson, 243 
Neb. 890, 503 N.W.2d 540 (1993). 

In reviewing a question of law, an appellate court reaches a 
conclusion independent of the lower court’s ruling. Goff-Hamel 
v. Obstetricians & Gyns., P.C., 256 Neb. 19, 588 N.W.2d 798 
(1999). 
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V. DISCUSSION 


1. Is COMMON FunD DOCTRINE APPLICABLE? 

Resolution of this case necessarily involves a determination 
of whether the common fund doctrine applies to the facts of this 
case. The determination of whether the common fund doctrine 
applies is a question of law, with respect to which this court 
must reach a conclusion independent of the trial court’s ruling. 
See In re Guardianship & Conservatorship of Bloomquist, 246 
Neb. 711, 523 N.W.2d 352 (1994); Hauptman, O’Brien v. 
Milwaukee Guardian, 7 Neb. App. 60, 578 N.W.2d 83 (1998). 

[1] Ordinarily, the right of an attorney to compensation for 
his or her services depends upon a contract of employment, 
express or implied. But there are exceptions to this general rule. 
The common fund doctrine is a well-recognized exception to 
this general rule. 

Under the. . . “common fund” or “equitable fund” doc- 
trine, the fee of an attorney whose services on behalf of a 
litigant operate to create, discover, increase, preserve, or 
protect a fund or property to which others also may have a 
claim may be ordered paid therefrom by a court of equity, 
or one exercising equitable jurisdiction. 

7A C.J.S. Attorney and Client § 334 at 650 (1980). 

The doctrine is based on fairness to the successful liti- 
gant who might otherwise receive no benefit because his 
recovery might be consumed by the expenses, the correla- 
tive prevention of an unfair advantage to the others who 
are entitled to share in the fund and who should bear their 
share of the burden of its recovery, the substantial benefit 
which is conferred on members of a class, and the encour- 
agement of the attorney for the successful litigant, who 
will be more willing to prosecute litigation if he is assured 
that he will be promptly and directly compensated. 

Id. at 652. 

In Nebraska, the common fund doctrine has generally been 
applied in cases involving subrogation interests. See, Hammond 
v. Nebraska Nat. Gas Co., 209 Neb. 616, 309 N.W.2d 75 (1981); 
Moyer & Moyer v. State Farm Mut. Ins. Co., 190 Neb. 174, 206 
N.W.2d 644 (1973); Krause v. State Farm Mut. Auto. Ins. Co., 
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184 Neb. 588, 169 N.W.2d 601 (1969); United Services 
Automobile Assn. v. Hills, 172 Neb. 128, 109 N.W.2d 174 
(1961); Hauptman, O’Brien v. Milwaukee Guardian, supra; 
Neumann v. American Family Ins., 5 Neb. App. 704, 563 
N.W.2d 791 (1997). 

The rationale of these cases generally is twofold: it is fair to 
the successful litigant to require others to share the litigation 
expenses, and it is unfair for others to reap the benefits of such 
a fund without paying their share of the burden. The present 
case is more in the nature of a class of individuals which bene- 
fited from the attorney’s work. Although Nebraska has never - 
before applied the common fund doctrine in a suit where a class 
of beneficiaries is involved, we see no reason why this distinc- 
tion should prohibit the application of the doctrine. See, e.g., 
Dennis v. State, 234 Neb. 427, 451 N.W.2d 676 (1990) (dis- 
cussing common fund doctrine as requiring ascertainable class 
of beneficiaries and source of funds common to class); Jn re 
Guardianship & Conservatorship of Bloomquist, supra (hold- 
ing that common fund doctrine is not dependent upon subroga- 
tion right). All of the parties agree that through Slattery’s 
efforts, settlements were reached with Midlands and Methodist 
and that money which would not otherwise have been available 
will pass through the residuary estate. Stated another way, 
Slattery, on behalf of Wolski, created a fund in which others, the 
residuary members, now claim an interest. Accordingly, we find 
the common fund doctrine does apply to the facts at hand. 


2. DOES EXCEPTION APPLY? 

[2] The objectors argue that the common fund doctrine is not 
applicable in this case because several of the residuary members 
had attorneys. Nebraska has held that the common fund doc- 
trine is not applicable where the party sought to be charged has 
employed his or her own attorney, such attorney has actively 
participated in litigation, and such counsel has not terminated, 
abandoned, or acquiesced in the representation of his or her 
client by other counsel. Hammond v. Nebraska Nat. Gas Co., 
supra. To avoid paying fees under the theory that the third-party 
beneficiary was represented by counsel, the third party’s coun- 
sel must have made a meaningful and ongoing contribution to 
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the pursuit of the third-party case, as opposed to a merely sym- 
bolic appearance. Neumann v. American Family Ins., supra. 

The record reflects two of the objectors were represented by 
attorney Herbert Elworth for a period of time. An affidavit sub- 
mitted by Elworth avers that he was aware that Slattery was rep- 
resenting Wolski, that “arrangements had been made for the 
payment of the fees by said residuary member from the recov- 
ery for the benefit of the residuary,” and that after discussing 
fees with his clients, Elworth withdrew from their representa- 
tion. Slattery testified that he was contacted by Elworth but that 
Elworth was not involved in the negotiations with Midlands and 
Methodist. 

Slattery acknowledged that another attorney, Wyman Nelson, 
also made an appearance on behalf of one of the residuary 
members. According to Slattery, Nelson made his appearance 
after the settlement agreements had been reached and all but 
one of the beneficiaries had signed the agreements. Nelson 
questioned Slattery as to his theory of the case and various other 
items. Slattery subsequently received correspondence from 
Nelson indicating that Nelson had taken a position at another 
firm and that Slattery could contact Nelson’s clients directly. 

In sum, the objectors relied on Wolski’s attorney to negotiate 
the settlements. Had Slattery not pursued the settlements, the 
residuary members would have received nothing. Although two 
attorneys did make nominal appearances, they did not actively 
participate in the will contest or settlement negotiations, and 
they “acquiesced” in Slattery’s efforts. In fact, the objectors 
have conceded that the settlements were reached through the 
sole efforts of Slattery. Under these circumstances, it would be 
inequitable for the objectors to “reap the reward” without bear- 
ing any of the burden of achieving it. We find that Slattery is 
entitled to reasonable compensation from the fund. 


3. FEES 
When an attorney fee is authorized, the amount of the fee is 
addressed to the discretion of the trial court, whose ruling will 
not be disturbed on appeal in the absence of an abuse of discre- 
tion. Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 487 (1998). 
The objectors argue that the trial court abused its discretion in 
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awarding attorney fees because it determined that Slattery was 
entitled to more than his contract with Wolski and because the 
amount awarded is not reasonable. 


(a) Can Fees Exceed Wolski’s Contract? 

Citing Kaiman v. Mercy Midlands Medical & Dental Plan, | 
Neb. App. 148, 491 N.W.2d 356 (1992), the objectors argue that 
the common fund doctrine is grounded in the notion of cost 
sharing and cannot be used to augment attorney fees. Thus, they 
contend that “[t]he Application of Mr. Slattery must be consid- 
ered as an application of his client Rosie Wolski to have the 
other beneficiaries share in the fee that she has incurred in the 
course of the litigation [one-third of one-third of the settlement 
proceeds].” Brief for appellants at 15. 

While it is true that this court applied similar reasoning in 
Kaiman, that case involved a subrogation interest in a workers’ 
compensation case. Our decision was based upon the unique 
statutory framework of the Nebraska Workers’ Compensation 
Act and case law involving subrogation interests. The present 
case does not involve a subrogation interest and is not a work- 
ers’ compensation case, and the authority and reasoning set 
forth in Kaiman is inapplicable to the facts at hand. Indeed, 
such a premise is contrary to the underlying principles of the 
common fund doctrine: first, it presumes that the right to seek 
“reimbursement” of attorney fees’ necessarily belongs to the 
client, and second, it presumes the efforts of the attorney, to the 
extent those efforts create a benefit greater than only to his or 
her client, have no value. 

“The [common fund] doctrine rests on the perception that 
persons who obtain the benefit of a lawsuit without contributing 
to its costs are unjustly enriched at the successful litigant’s 
expense.” Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 100 S. 
Ct. 745, 62 L. Ed. 2d 676 (1980). Since the inception of the 
common fund doctrine, courts have uniformly permitted attor- 
neys to augment their fees through the common fund. See 
Central Railroad v. Pettus, 113 U.S. 116, 5 S. Ct. 387, 28 L. Ed. 
915 (1885). 

In Pettus, the Western Railroad Co. (Western) purchased the 
Montgomery and West Point Railroad Co. (Montgomery). 
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Unsecured bonds were issued to creditors of Montgomery. 
Western subsequently executed a mortgage on its property, 
including that purchased from Montgomery, to Morris and 
Lowery, trustees. The trustees subsequently sued to foreclose its 
mortgage. The Central Railroad Co. (Central) purchased the 
property and asserted that it was entitled to hold the assets free 
and clear of any claims of unsecured creditors of Montgomery. 
The unsecured creditors resided in several different states, and 
their aggregate claims were substantial. 

Several of the unsecured creditors (petitioners) sued, and a 
decree was entered finding that the unsecured creditors of 
Montgomery had a lien upon the property originally purchased 
from Montgomery. The property was ordered to be sold to sat- 
isfy its debts according to priority. Pettus & Dawson and Watts 
& Sons (Pettus), attorneys for the petitioners, also filed a claim 
against the Montgomery property for payment of attorney fees 
on behalf of the unrepresented unsecured creditors who bene- 
fited from their actions. Central was a party because it had pur- 
chased or settled claims of many of the unsecured creditors, and 
Pettus claimed that Central was an assignee “ ‘of a part of each 
claim as filed to the amount of the reasonable value of the ser- 
vices rendered in said cause by petitioners for the benefit of 
each holder and owner of such claims ... .’” 113 U.S. at 120- 
21. The fees were granted, and Central appealed. 

The U.S. Supreme Court first addressed whether the attor- 
neys could bring an action on their own behalf. The Court held 
that “when an allowance to the complainant is proper on 
account of solicitors’ fees, it may be made directly to the solic- 
itors themselves, without any application by their immediate 
client.” 113 U.S. at 124-25. 

The Supreme Court next addressed Central’s argument that 
the attorneys were not entitled to fees greater than those for 
which they had contracted with their clients. The Supreme 
Court expressly rejected this argument and held that under the 
doctrine, the attorneys were entitled to a reasonable fee for the 
services rendered on behalf of the unrepresented unsecured 
creditors. See, also, In re Coordinated Pretrial Proceedings, 
109 F.3d 602 (9th Cir. 1997); Lindy Bros. Builders, Inc. v. AM. 
Radiator, Etc., 540 F.2d 102 (3d Cir. 1976); In re Agent Orange 
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Product Liability Litigation, 611 F. Supp. 1296 (E.D.N.Y. 
1985); John P. Dawson, Lawyers and Involuntary Clients in 
Public Interest Litigation, 88 Harv. L. Rev. 849 (1975); John P. 
Dawson, Lawyers and Involuntary Clients: Attorney Fees from 
Funds, 87 Harv. L. Rev. 1597 (1974). 

({3] In awarding attorney fees out of a common fund, a trial 
court is not bound by the contract between the attorney and the 
client. For the above reasons, we reject the objectors’ argument 
that in awarding attorney fees, the trial court is limited to the 
amount due Slattery under the contract between Wolski and 
Slattery. Indeed, the trial court is not bound by that contract in 
any respect in its determination of a reasonable fee. See Krause 
v. State Farm Mut. Auto. Ins. Co., 184 Neb. 588, 169 N.W.2d 
601 (1969) (holding that amount to be allowed for attorney fees 
from third-party beneficiaries depends on consideration of 
totality of circumstances and third-party beneficiary is not 
bound by contractual agreement entered into between client and 
his or her attorney). 


(b) What is Reasonable Fee? 
In common fund cases, once the attorneys secure a settle- 
ment for the class, they petition the court for compensa- 
tion from the same fund. Thus, their “role changes from 
one of a fiduciary for the clients to that of a claimant 
against the fund created for the clients’ benefit.” [Citation 

- omitted.] The court becomes the fiduciary for the fund’s 

beneficiaries and must carefully monitor disbursement to 
the attorneys by scrutinizing the fee applications. 
Skelton v. General Motors Corp., 860 F.2d 250, 253 (7th Cir. 
1988). 

“The court has a responsibility to award a fair and just 
allowance to counsel, but the award must be made with full 
recognition of the position of the court as quasi-trustee of a fund 
to which absent and unrepresented claimants are entitled”” 7A 
C.J.S., supra, § 335 at 658. 

[4] We have said that in determining a reasonable amount of 
attorney fees ina common fund context, a court should consider 
the services actually performed, the amount in controversy, the 
nature of the case, the results obtained, the extent of preparation 
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of the case, the difficulty of the questions involved, the skill 
required, the customary charges of the bar for similar work, and 
the character and standing of the attorney. See Hauptman, 
O’Brien v. Milwaukee Guardian, 7 Neb. App. 60, 578 N.W.2d 
83 (1998). See, also, Koehler v. Farmers Alliance Mut. Ins. Co., 
252 Neb. 712, 566 N.W.2d 750 (1997). 

The objectors complain that the trial court abused its discre- 
tion in awarding Slattery one-third of the total fund, or approx- 
imately $32,830.37, particularly in light of the fact that that 
amount is three times the fee Slattery contracted for. 

Slattery’s hourly rate is $125, and his records, made in prepa- 
ration of trial, reflect that he put in approximately 104.8 hours 
on this case, much of which was apparently clerical work of 
notifying heirs and obtaining their signatures on the settlement 
agreements. In fact, more than one-quarter of Slattery’s time 
was spent in tasks related to obtaining the signatures of the ben- 
eficiaries. According to Slattery, the “time and energies” 
expended obtaining signatures “probably exceeded the case 
preparation.” Slattery also testified that his staff assisted in 
obtaining the signatures, but his timesheet fails to break down 
the hours that Slattery spent on this task and the hours spent by 
his staff. 

Our record contains no evidence regarding the difficulty of 
the questions involved, the extent of any litigation actually 
undertaken, or Slattery’s skill or expertise in this area. Slattery 
initially challenged the will on the grounds of undue influence. 
Several months later, Slattery realized that was not a viable 
claim, so he attempted to challenge the will on the ground it 
violated the rule against perpetuities. Counsel for Slattery asked 
the trial court to take judicial notice of “the entire Probate file.” 
Although a court may properly take judicial notice of pleadings 
and court orders in a case, see Jn re Interest of Tabitha J., 5 Neb. 
App. 609, 561 N.W.2d 252 (1997), none of the pleadings per- 
taining to the “will contest” proceedings initiated by Slattery 
have been made a part of our record. 

Slattery testified that the case was complex, but our record 
contains little other evidence to support this conclusion. As 
. Stated, the “case” is not in our record. Slattery testified. that 
Midlands and Methodist initially resisted his motion to set aside 
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the will. However, the nature of the restrictions placed on the 
devisees might lead to the reasonable inference that Midlands’ 
and Methodist’s “resistance” to settlements, which offered them 
an immediate cash payment instead of real estate that could 
never be sold, was perhaps little more than obligatory. In short, 
our record contains no direct evidence of the nature of the 
resistance encountered by Slattery from Midlands and 
Methodist. But, there is some circumstantial evidence which we 
will discuss. 

When Wolski initially retained Slattery, she agreed to pay 
him an hourly rate. It was not until almost 6 months later, after 
negotiations with Midlands and Methodist had already begun, 
that the new contingency fee agreement with Wolski was made 
by Slattery. Slattery testified that when Elworth made his first 
appearance, Slattery was already negotiating settlement 
amounts with Midlands and Methodist and that indeed, the set- 
tlement agreements may have already been structured. This was 
only 3 weeks after the contingency agreement was signed. From 
this, several inferences may be drawn, including that much of 
Slattery’s legal efforts toward the settlement agreements had 
been expended under the hourly fee agreement with Wolski, 
that the settlements proposed were well received by Midlands 
and Methodist, or that Slattery was very skillful in such matters 
and was thus able to conclude.it with inordinate speed. 

Terry Sibbernsen, an Omaha attorney, was called to testify on 
behalf of Slattery. Sibbernsen explained what a contingency fee 
agreement is and how it can be beneficial to a client. Sibbernsen 
testified that fees in contingency fee agreements range any- 
where from one-third to one-half of the amount collected. 
Sibbernsen believes that a one-third fee is an appropriate charge 
for an attorney. According to Sibbernsen, contingency agree- 
ments are not uncommon in proceedings to contest a will. 

Sibbernsen had reviewed Slattery’s contract with Wolski and 
stated that the language used in the contingency agreement was 
appropriate and was the same language used by his office. 
Sibbernsen testified that he had reviewed Slattery’s file on this 
case and opined that 

it was a somewhat complex piece of litigation with a — 
the unknown factor is when Mr. Slattery first filed this... 
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objection, there was certainly no guarantee that he would 
succeed on his request and so he was going into — you 
know — a venture into unknown water[s] and he obtained 
a good result for his clients. 

Sibbernsen’s testimony about contingency fee agreements in 
general and the reasonableness of the one between Wolski and 
Slattery in particular went unrefuted at the hearing. However, 
his testimony is silent as to several noteworthy factors. First and 
foremost, he never directly testified that the fee of nearly 
$33,000 for the services performed by Slattery in this matter 
was reasonable. Second, he was never asked to address many, if 
any, of the factors deemed salient in Hauptman, O’Brien vy. 
Milwaukee Guardian, 7 Neb. App. 60, 578 N.W.2d 83 (1998), 
and Koehler v. Farmers Alliance Mut. Ins. Co., 252 Neb. 712, 
566 N.W.2d 750 (1997), except for a passing reference to the 
“somewhat complex piece of litigation.” We are aware that the 
Hauptman, O’Brien opinion had not been filed as of the date of 
the hearing below. Nonetheless, Hauptman, O’Brien is 
grounded on established precedent in attorney fee matters, and 
the factors are surely material in this case. 

Finally, and critically important in reviewing Sibbernsen’s 
testimony, we must be mindful that the reasonableness of 
Wolski’s fee agreement is not the issue before the court. 
Similarly, the issue was not whether a one-third contingency fee 
arrangement between Slattery and the objectors would have 
been reasonable had it been agreed to. Obviously, the very lack 
of such agreement is what triggered Slattery’s application to 
begin with. Rather, the issue presented was: What is a reason- 
able attorney fee to be paid from the common fund under the 
totality of the circumstances? That question is not answered by 
simply applying the fee arrangement made by one of the bene- 
ficiaries of the fund. See Krause v. State Farm Mut. Auto. Ins. 
Co., 184 Neb. 588, 169 N.W.2d 601 (1969). Thus, while instruc- 
tive, Sibbernsen’s testimony is not sufficient to establish that an 
attorney fee of nearly $33,000 was reasonable in this case. 

Based on the foregoing, we conclude that the decision of the 
trial court awarding Slattery fees in the amount of one-third of 
the entire fund was erroneous. When the record is sufficiently 
developed that a reviewing court can apply the law to the facts 
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and calculate a fair and reasonable attorney fee without resort- 
ing to remand, that route is available to the appellate court. 
Cedars Corp. v. Sun Valley Dev. Co., 253 Neb. 999, 573 N.W.2d 
467 (1998). As indicated above, the record is not sufficiently 
developed as to many of the factors necessary to the calculation 
of a fair and reasonable fee in this matter. Accordingly, the mat- 
ter is remanded for purposes of the court taking additional evi- 
dence on the fee issue. See, e.g., Neumann y. American Family 
Ins., 5 Neb. App. 704, 563 N.W.2d 791 (1997). 

For the sake of completeness, we note that the trial court 
specifically found that Slattery’s fee application was, in fact, an 
application on behalf of Wolski, Slattery’s “contracted client,” 
to have “all residual devisees share in the fee she ha[d] incurred 
....” (Emphasis supplied.) The court then found that the con- 
tingency fee agreement between Slattery and Wolski was fair 
and reasonable and determined that Slattery was entitled to “a 
fee equal to one-third of the amounts recovered for the residual 
class of devisees from the proceeds of the sell [sic] of the real 
estate.” 

It seems apparent that the trial court’s determination of attor- 
ney fees was based upon the premise that Wolski’s contract with 
Slattery obligated her to pay him one-third of all amounts by 
which the residuary estate was increased. Such an interpretation 
of the fee agreement is erroneous. It would result in Wolski 
owing Slattery her entire one-third share of the residuary estate 
instead of one-third of the amounts recovered for her as the fee 
agreement contemplates. Instead, and as acknowledged at oral 
arguments by Slattery’s counsel, Wolski’s agreement obligated 
her to pay only one-third of the amounts recovered for her, not 
one-third of the total increase in the residuary estate resulting 
from the settlement. Thus, while it was proper for the trial court 
to consider the fees owed under the agreement in determining a 
reasonable fee from the common fund, the court erred in deter- 
mining that Wolski’s contract obligated her to pay one-third of 
all amounts recovered. 

Our comments on the evidence presented to date are intended 
solely to explain our conclusion that the trial court’s determina- 
tion of fees was an abuse of discretion. We do not intend to pre- 
judge what that fee should be. We direct only that it be deter- 
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mined in accordance with the principles enumerated in this 
opinion and that it be apportioned pro rata among the residuary 
members by payment from the sales proceeds. 


4. EQUITABLE ESTOPPEL 

The objectors’ final argument is that Slattery is equitably 
estopped from asserting his claims for fees because when he 
obtained the signatures of the residuary members on the settle- 
ment agreements, he did not inform them that he would be seek- 
ing attorney fees from that fund. Equitable estoppel is an affir- 
mative defense. See Commerce Sav. Scottsbluff v. F.H. Schafer 
Elev., 231 Neb. 288, 436 N.W.2d 151 (1989). An affirmative 
defense must be raised in the pleadings to be considered by a 
trial court and on appeal. Nebraska Pub. Emp. v. City of Omaha, 
244 Neb. 328, 506 N.W.2d 686 (1993). An affirmative defense 
not raised or litigated in the trial court cannot be raised for the 
first time on appeal. Jd. The objectors did not plead or litigate 
this defense, and accordingly, we cannot consider it on appeal. 


VI. CONCLUSION 
The trial court correctly determined that the common fund 
doctrine applies in this case and that Slattery is entitled to attor- 
ney fees from the fund. However, because the evidence failed to 
address the factors identified in the cases cited herein on the 
issue of the value of his services, the matter is remanded for fur- 
ther proceedings consistent with this opinion. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


NANCY KELLNER, APPELLEE, V. DENNIS P. KELLNER, APPELLANT. 
593 N.W.2d 1 
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1. Evidence: Records: Appeal and Error. Before an appellate court can consider an 
issue of fact, evidence must have been offered at the trial court and embodied in the 
bill of exceptions filed with the appellate court. 

2. Property Division: Alimony: Appeal and Error. The division of property and the 
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of an abuse of the trial judge’s discretion. 
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Evidence: Appeal and Error. In a de novo review on the record, an appellate court 
reappraises the evidence as presented by the record and reaches independent conclu- 
sions from those of the trial court. If the evidence is in conflict, the appellate court 
may give weight to the fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. 

Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on 
the record to determine whether there has been an abuse of discretion by the trial 
judge. This standard of review applies to the trial court’s determinations regarding 
division of property, alimony, and attomey fees. 

Judgments: Appeal and Error. In reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 

Property Division. The ultimate test for determining an appropriate division of mar- 
ital property is one of fairmess and reasonableness as determined by the facts in the 
case, 

___. Where growth of the marital estate cannot be attributed to one party more than 
to another, the trial court may divide the estate equally. 

Divorce: Property Division. There is no statute authorizing a court in a dissolution 
action to order a sale of all the parties’ property. 

Divorce: Property Division: Judicial Sales. A court in a dissolution action may pro- 
vide for the sale of all or part of the parties’ assets in lieu of dividing them, if to do 
so is reasonable in the light of the facts, the circumstances of the parties, and the 
nature of their property. 

Divorce. It is not reasonable for a court in a dissolution action to unnecessarily inter- 
fere with the respective desires of the parties and their way of life. 

Judicial Sales: Property. To force the sale of a farmer’s, or other small business per- 
son’s, property with no chance for that person to buy it is unreasonable, even when 
the circumstances justify a sale. 

Property Division: Judicial Sales: Taxes. For a court to force one or both parties to 
incur substantial income tax liability by a forced sale is unreasonable, unless the sale 
is necessary to accomplish the necessary division. 

Appeal and Error. Plain error may be noted by an appellate court on its own motion. 
Appeal and Error: Words and Phrases. Plain error exists where there is an error, 
plainly evident from the record but not complained of at trial, which prejudicially 
affects a substantial right of a litigant and is of such a nature that to leave it uncor- 
rected would cause a miscarriage of justice or result in damage to the integrity, rep- 
utation, and faimess of the judicial process.’ 

Receivers. Neb. Rev. Stat. § 25-1086 (Reissue 1995) provides that no person shall be 
appointed a receiver who is a party, solicitor, or in any manner interested in the suit. 
Property Division: Judicial Sales: Words and Phrases. The general power of a 
court to order the sale of the parties’ property is usually referred to as a “judicial sale.” 
Judicial Sales: Real Estate. In a judicial sale, a court should not appoint a person to 
sell real estate when that person is interested in the suit or the property. 

Property Division: Proof, The burden of proof to show that property is nonmarital 
is on the person making the claim. 

Alimony. The ultimate criterion in deciding whether alimony should be awarded, in 
what amount, and over what period of time is one of reasonableness. 
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20. Alimony: Appeal and Error. The awarding of alimony is a matter entrusted to the 
discretion of the trial judge, and on appeal, the award will be reviewed de novo on 
the record and will be affirmed in the absence of an abuse of the trial judge’s 
discretion. 

21, Alimony. In determining whether alimony should be awarded, the trial court should 
consider what effect, if any, the marriage has had upon the ability of one party to 
secure employment in the future and the eaming capacity of the other party. Alimony 
is not to be used simply to equalize the income of the parties or to punish one of the 
patties. It may be used to assist the other party during a reasonable time to bridge that 
period of unavailability for employment or for that period to get proper training for 
employment. 


Appeal from the District Court for Saunders County: ALAN 
G. Giess, Judge. Affirmed in part as modified, and in part 
reversed and remanded with directions. 


John W. Ballew, Jr., of The Bruckner/Ballew Law Firm, P.C., 
for appellant. 


John H. Sohl and Becky J.W. Dias, of Edstrom, Bromm, 
Lindahl & Sohl, for appellee. 


Irwin, Chief Judge, and HANNON and SIEVERS, Judges. 


HANNON, Judge. 

This is a dissolution action between Nancy Kellner, peti- 
tioner, and Dennis P. Kellner, respondent. The Kellners were 
married for 23 years and had accumulated considerable prop- 
erty. The issues litigated have to do with the property division 
and alimony. The trial court awarded Dennis as his “separate 
property” his clothing and personal effects, the 1989 Chevrolet 
Sierra, and some intangible property in his possession. The 
court awarded Nancy her clothing and personal effects, some 
household effects, and memorabilia listed on exhibit 24. 

The decree goes on to provide that Dennis shall convey all 
his interests in the parties’ property “not specifically set forth 
above” to Nancy, that Nancy shall hold title to one-half of such 
property as trustee and the other one-half in her own name, and 
that she shall sell all of the tangible property and pay one-half 
of the net proceeds to the clerk of the district court for Dennis’ 
benefit. The effect of this order is to order all the parties’ land, 
livestock, and farm equipment to be sold by Nancy within a 
specified timeframe and the proceeds to be divided. 
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The decree does not clearly distribute all of the parties’ con- 
siderable intangible personal property. Dennis was also ordered 
to pay Nancy $200 per month alimony for 121 months and other 
sums set forth later in this opinion. Dennis appealed, in sum- 
mary arguing that the court erred in liquidating the marital 
estate, in allowing Nancy to do so, and in awarding alimony. 

We find that the facts in this case justify an equal division of 
the parties’ marital property, which facially the trial court did, 
but because the court’s decree did not provide for distribution of 
the considerable intangible personal property, the true effect of 
the decree is open to dispute. We find that it was an abuse of dis- 
cretion for the trial court not to clearly provide for distribution 
of all of the parties’ intangible property, to order the sale of all 
their tangible property, to authorize Nancy as a fiduciary to sell 
that property or buy it herself, and to award Nancy alimony. 

We, therefore, in part reverse, and remand with directions to 
provide for an equal distribution of all of the parties’ marital 
estate, which shall be by in-kind distribution insofar as possible 
under the facts existing at the time of remand; for sale of the 
property that cannot be divided in kind under the direction of 
the court by someone not interested in either party; and for 
vacating the judgment for alimony. But we otherwise generally 
affirm as modified. 


SUMMARY OF EVIDENCE 

At the time of the trial on October 10, 1997, Nancy was 42 
and Dennis was 45. They married on September 7, 1974, and 
they had two children, who have reached the age of majority. 
Both parties graduated from high school but neither attended 
college. During most of their marriage, they farmed, raising cat- 
tle and crops. At one time, they farmed 1,000 acres of row crops 
and had 300 acres of pasture. They owned some of the land but 
rented most of it. 

Since 1992, they have leased their land out for $90 an acre. 
They also leased an additional 100 acres which they have sub- 
let for an additional $1,500 per year profit. The Kellners’ rent 
payment ‘was $3,750 payable twice a year on March 1 and 
December 1, 1993. At the time of their separation, they contin- 
ued to run a small herd of stock cows, and they owned consid- 
erable machinery, several vehicles, tools, hay, feed, and grain. 
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Land Purchases. 

Dennis purchased 80 acres of land in 1973 before their mar- 
riage for $32,000, using “about $9,000” of his premarital assets 
as a downpayment on the tract of land. In 1995, the parties con- 
veyed this land to themselves as joint tenants. At the time of 
trial, the property was still subject to a $16,955 mortgage. On 
September 15, 1977, they paid $44,000 for 40 acres of land 
located about 1'/ miles from the 80-acre tract. At the time of the 
decree, the 40-acre tract of land was subject to a mortgage of 
$49,997. Their home was situated on the 40 acres, and they 
lived there until Nancy moved out on June 30, 1996, when they 
separated. Dennis continued to reside there. 


Marital History. 

Before they were married, Nancy worked full time as a sec- 
retary for the Lincoln Public Schools and at a Denny’s restau- 
rant as a waitress, and Dennis farmed. During the marriage and 
until 1992, Nancy primarily kept the parties’ home and cared 
for their children, along with helping out with labor on the farm 
and taking care of the finances. She stated that she took care of 
killing the thistles, repairing the fences, and milking the cows. 
When Dennis was away from home for work, she managed the 
farm. Since 1993, Nancy has worked nearly full time as a wait- 
ress at a steakhouse and with tips earned about $800 a month, 
although she was making less the year before the hearing 
because she had to prepare for the divorce proceedings. 

Dennis worked full time as a farmer until 1992. He then took 
a job on a farm near Atkinson, Nebraska, about 200 miles away 
from their home. He earned $1,200 a month plus housing and 
health insurance. He took 60 cows with him under a sharecrop 
arrangement in which he kept the cattle on his employer’s land. 
Nancy testified that when the cattle were sold, she and Dennis 
received 40 percent of the proceeds from the sale and his 
employer received the other 60 percent. 

Dennis remained near Atkinson until late 1994 or early 1995 
when he returned to the parties’ farm. He attempted to continue 
to farm their land, and he took a job working full time for Virgl 
Implement, Inc. (Virgl). He worked full time for “[n]Jot quite a 
year” but left Virgl because he found he could not work full 
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time and still take care of the parties’ livestock. He then took a 
job working part time on his cousins’ farm, making about $800 
a month. In April 1996, he resumed working for Virgl as a 
“jack-of-all-trades,” earning about $800 a month. He also 
worked ‘part time caring for their livestock. His income from 
farming is difficult to determine. According to the parties’ joint 
income tax returns, the farming operation lost money in 1994, 
1995, and 1996. 


What Nancy Would Like. 

At the trial, Nancy testified that she would like to be awarded 
the following items: the 80-acre tract of land, but she testified 
she would take the 40-acre tract instead; personal items as 
described in exhibit 24; $1,500 to repair her teeth that were 
injured after Dennis punched her, a fact Dennis disputes; attor- 
ney fees; alimony; and one-half of the proceeds from the sale of 
the household goods and other personal assets. During the trial, 
Nancy changed her testimony and requested that everything be 
sold, except the household goods she had purchased upon their 
separation and some personal items. 


What Dennis Would Like. 

Dennis stated he would like the following: 80 acres, if he 
cannot have the whole farmstead; most, if not all, of the vehi- 
cles ‘(except Nancy’s personal one), livestock, machinery, and 
cattle at the values placed on that property by Nancy’s evidence; 
and the cattle brand. 

The evidence shows that Dennis has had possession of the 
parties’ livestock, hay, grain, and other farm property and that 
he had been managing since their separation the rental of the 
land that they own and that they sublet. Nancy claims that he 
“took” a great deal of property during this time. He testified that 
he spent the income he received from the sale of the farm assets. 
He introduced a list of items of income and expenses from the . 
time the parties separated until the time of trial. This list 
amounts to an informal accounting by Dennis of the farm- 
related expenses and personal receipts and disbursements. It 
appears that he accounted for the money he received, but the 
trial court made no findings with respect to this accounting, nei- 
ther accepting nor rejecting it. 
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Court's Decree. 

The trial court awarded Dennis as his sole property his 
accounts receivable, his clothes and personal effects, the 1989 
Chevrolet Sierra, the life insurance policies owned by him, and 
the bank accounts in his possession, subject to the liens thereon. 
The trial court made no finding of the values of these awards to 
Dennis, but from a study of the record, we compute that in 
effect the above-mentioned provisions of the decree awarded 
Dennis the following property values as shown: 


Checking account $ 600 
Cash he received from joint savings 3,600 
Savings account balance he “took” 1,640 
Life insurance policies 27,652 
1989 Chevrolet Sierra 10.000 
Total $43,492 


We note that the trial court’s decree did not give Dennis the fur- 
niture and other household property in the home but ordered 
them sold. 

The $3,600 and $1,640 items arose as follows: The parties 
had a joint savings account. Dennis withdrew $3,600 from that 
account, and then Nancy withdrew a like amount. Nancy testi- 
fied Dennis then withdrew the balance of the account, $1,640, 
and kept it. Dennis claimed to have spent the $3,600 he received 
to pay pasture rent and farm expenses; however, he does not 
show it in his accounting. The court canceled Dennis’ $1,640 
“taking” by awarding Nancy a judgment of $800. However, we 
find that piecemeal approach does not give a complete picture. 

The court awarded Nancy as her separate property only “her 
clothing and personal effects, and the items shown on Exhibit 
24.” (Exhibit 24 is a list of family heirlooms and mementos 
which Nancy testified were in Dennis’ possession.) We are 
unable to find any other award to Nancy except for one-half the 
net proceeds from the sale of the assets. The evidence shows she 
had considerable personal property in her possession, including 
some “takings” of her own, and including two accounts which 
contained nonmarital property. 

None of this property is provided for in the decree. The 
decree does not provide for Nancy to account for anything other 
than the sale proceeds, although it may be argued it requires her 
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to distribute one-half of the intangible personal property. 
However, since the decree does not provide for distribution or 
the liquidation of an automobile and furniture clearly in 
Nancy’s possession, it seems probable the court intended Nancy 
to have such property. 

The decree is simply unclear on property that was in Nancy’s 
possession, but it appears that as a practical matter under the 
decree, Nancy would have received the below-listed property 
that was clearly marital property and two accounts containing 
nonmarital property which we do not list: 

1988 Buick $ 3,000 
Cash she received from joint savings 3,600 
Household goods in her possession 3,000 


Checking account 262 
Certificates of deposit 35,302 
Savings in Wahoo State Bank 4,725 
Total $49,889 


This list includes certificates of deposit and a savings account 
which she readily admitted to having changed from their joint 
names to her name. The furniture listed is valued at the amount 
she testified she paid for it after they separated. The Buick was 
valued at $3,000 in the evidence. 

The decree ordered Dennis to transfer all of his interests “in 
and to any and all of the parties’ property, real, personal and 
mixed, not specifically set forth above.” The decree does pro- 
vide that Nancy shall “maintain her personal interests in one- 
half (1/2) of all of the parties’ property,” and it goes on to pro- 
vide that she shall hold one-half in trust for Dennis. It does not 
award Nancy an automobile, but it does provide for the sale of 
all vehicles “not currently the main vehicle” of either party, and 
the evidence shows she had possession of the Buick which 
would have been marital property and her “main vehicle.” We 
cannot tell what the court intended to order with respect to 
property solely in Nancy’s possession or ownership. The decree 
awarded Dennis the Chevrolet Sierra but awarded Nancy a 
judgment of one-half its value. 

The evidence shows the parties owned considerable personal 
property, and the value of that property was well litigated. Most 
of the trial consisted of testimony by the parties’ respective 
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experts on that property. Dennis introduced an exhibit listing 
the livestock he would like to have distributed to him at the tes- 
tified values set by Nancy’s expert. The trial court did not 
clearly make a finding of the value of the cattle, machinery, and 
other farm property, but it did attach to the decree an exhibit 
which listed and valued all of the parties’ property, real, per- 
sonal, and mixed, including intangible property. 

Furthermore, the decree ruled Nancy could buy, rather than 
sell, the property in the exhibit for the values set forth on that 
exhibit. That exhibit listed 40 acres of real estate at $175,000 
and 80 acres of real estate at $117,000. (No evidence in the 
record supports a market value of $117,000 for the 80 acres.) 
The exhibit listed four vehicles, including the Chevrolet Sierra 
awarded to Dennis, for a total value of $27,750; household 
goods and furnishings, and guns valued at $15,000; farm 
machinery, equipment, and tools at $45,740; “Perimeter Cattle 
Yd Fencing” at $18,480; cattle, two horses, and two llamas at 
$45,500; and hay, grain, and feed at $34,368. These values are 
listed in the exhibit to the decree as “MARKET VALUE,” but 
with the exception of the land value of the 80 acres, the exhibit 
to the decree is merely a copy of an exhibit offered by Nancy at 
trial. The exhibit to the decree appears to be a summary of 
Nancy’s evidence on the value of the property. 

We list the above summary of the values of the property to 
give the reader a notion of the scope and possible value of the 
parties’ property, not as a determination by this court of the 
value of that property. We do this because we recognize that 
upon remand, it will be necessary for the trial court to deter- 
mine the value of the property. 

The decree ordered Dennis to convey all of his interests in 
any of the parties’ property, “real, personal and mixed,” to 
Nancy. The decree provided that Nancy shall hold her one-half 
interest in her own name and that she shall hold his one-half 
interest as a trustee. The decree then provided that Nancy shall 
sell all their property in the manner provided in the decree and 
divide the net proceeds. 

The court ordered Dennis to vacate the 40-acre tract within 
60 days of the decree. The decree then ordered Nancy to sell the 
farm equipment; shop tools; household goods; furniture left in 
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the farmhouse; all antiques, guns, and vehicles not currently the 
parties’ main vehicles; a belt buckle collection; a toy tractor 
collection; and all livestock. The decree also ordered Nancy to 
sell the 80 acres within 24 months and, after deducting the costs 
of the sale, to pay $9,000 plus one-half of the net proceeds to 
the clerk of the district court to be distributed to Dennis. Nancy 
was ordered to sell the 40-acre tract within 36 months in “1, 2 
or 3 tracts.” 
The decree prohibits Dennis from having anything to do with 
the sales, beyond “readying any items for the sales.” The decree 
then provided that if Nancy 
‘does not succeed in selling the property, or decides she 
would rather buy out Respondent’s interests in any of the 
property, she shall do so by paying any sums as represent 
Respondent’s share to the Clerk of the Saunders County 
District Court . . . as set forth above using the values set 
forth on Exhibit No. 1, which is attached hereto. 

Exhibit 1 is the exhibit attached to the decree described earlier. 

In addition to the above orders, the decree provided that 
within 60 days, Dennis shall pay and obtain proof of payment 
of all rental expenses and file proof of payment with the clerk 
of the district court and that he shall pay to Nancy one-half of 
“all traceable rental income still in his possession.” It provides 
that after entry of the decree, Nancy shall “have complete con- 
trol over and shall receive all rental payments from tenants and 
shall also pay any applicable taxes, etc., relating to the lands 
transferred to her under this Decree.” We find no provision 
requiring Nancy to account for money she collects under this 
provision. 

The court awarded Nancy alimony of $200 per month for 121 
months and provided it cease upon Nancy’s remarriage or 
death. It also awarded her judgments of $3,000 for attorney 
fees, $1,500 for “Petitioner’s medical/dental expenses,” along 
with $5,000 for the Chevrolet Sierra and $800 for one-half the 
savings account balance, said sums to be withheld from Dennis’ 
share of the sales proceeds. 


ASSIGNMENTS OF ERROR 
Dennis claims the trial court abused its discretion by (1) 
valuing and dividing the marital estate, (2) liquidating the entire 
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marital estate, (3) failing to consider the tax consequences of 
such liquidation, (4) not recognizing his premarital assets, (5) 
allowing counsel to present ex parte evidence following trial 
and then entering a revised decree based on that evidence with- 
out notice and hearing, and (6) awarding alimony to Nancy. 

[1] The fifth assignment of error relates to communication by 
Nancy’s counsel with the judge, with copies to Dennis’ counsel. 
In order for this court to consider the propriety of communica- 
tion of counsel with the judge, it is necessary for the facts show- 
ing that communication to be in the bill of exceptions. The bill 
of exceptions contains no record of any communication 
between counsel and the judge. Although communication might 
be inferred by the copy of a letter attached to the decree and in 
the transcript, we cannot treat this as evidence. Before an appel- 
late court can consider an issue of fact, evidence must have been 
offered at the trial court and embodied in the bill of exceptions 
filed with the appellate court. Lincoln Lumber Co. v. Fowler, 
248 Neb. 221, 533 N.W.2d 898 (1995). Therefore, we cannot 
consider the fifth assignment of error. Since we are reversing in 
part this trial court’s decision for other reasons, the effect of the 
alleged improper communication is probably moot in any case. 


STANDARD OF REVIEW 

[2,3] The division of property and the awarding of alimony 
are matters entrusted to the discretion of the trial judge and, on 
appeal, will be reviewed de novo on the record and will be 
affirmed in the absence of an abuse of the trial judge’s discre- 
tion. Thiltges v. Thiltges, 247 Neb. 371, 527 N.W.2d 853 (1995). 
In a de novo review on the record, an appellate court reappraises 
the evidence as presented by the record and reaches indepen- 
dent conclusions from those of the trial court. Thiltges, supra. 
However, if evidence is in conflict, the appellate court may give 
weight to the fact that the trial judge heard and observed the 
witnesses and accepted one version of the facts rather than 
another. Thiltges, supra; Jirkovsky v. Jirkovsky, 247 Neb. 141, 
525 N.W.2d 615 (1995). 

[4] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
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there has been an abuse of discretion by the trial judge. This 
standard of review applies to the trial court’s determinations 
regarding division of property, alimony, and attorney fees. 
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). 

[5] In reviewing a question of law, an appellate court reaches 
a conclusion independent of the lower court’s ruling. Goff- 
Hamel v. Obstetricians & Gyns., P.C., 256 Neb. 19, 588 N.W.2d 
798 (1999). 


ANALYSIS 
Equality of Division of Marital Estate. 

Neb. Rev. Stat. § 42-365 (Reissue 1998) provides in pertinent 
part: “When dissolution of a marriage is decreed, the court may 
order . . . division of property as may be reasonable, having 
regard for the circumstances of the parties, duration of the mar- 
riage, [and] a history of the contributions to the marriage by 
each party... .” 

[6,7] The Supreme Court has repeatedly stated that the ulti- 
mate test for determining an appropriate division of marital 
property is one of fairness and reasonableness as determined by 
the facts in the case. Thiltges, supra. The Nebraska Supreme 
Court has recently stated that where growth of the marital estate 
cannot be attributed to one party more than to another, the trial 
court may divide the estate equally. Shockley v. Shockley, 251 
Neb. 896, 560 N.W.2d 777 (1997). See, also, Thiltges, supra. 

The decree did not provide for the distribution of a very sig- 
nificant amount of intangible property that the evidence clearly 
showed to be marital property. We can only speculate why the 
trial court did not clearly provide for the distribution of the 
entire marital estate and the determination of issues concerning 
nonmarital property. However, except where the court withheld 
certain items it deemed Dennis owed Nancy, the decree orders 
each party to receive an equal share of the marital estate. We 
agree with the trial court that the growth of the marital estate 
cannot be attributed more to one of the parties than the other 
and that'the marital estate should be equally divided. Upon 
remand, we provide that the decree shall provide for an approx- 
imately equal ‘division of the parties’ property. 
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Complete Sellout Unreasonable. 

Ordering Nancy to sell substantially all of the parties’ prop- 
erty involves two issues. The first issue is whether the court 
should have ordered the sale of all of the parties’ property as 
opposed to a distribution in kind. The second issue is whether 
the court should have ordered Nancy to be the person to sell that 
property. The trial court made no finding which would explain 
its ordering a sale of all the parties’ assets. In the case at hand, 
a forced sale of all of the parties’ property seems to be patently 
unreasonable. We find few Nebraska cases that consider the 
question of sale of the assets versus distribution in kind. We 
note that we cannot recall any case where the trial court ordered 
a sale of substantially all of the parties’ property, and we find no 
cases where one party was authorized to sell the property 
belonging to the other party. 

{8] We find no statute authorizing a court in a dissolution 
action to order a sale of all the parties’ property. Section 42-365 
provides in significant part: “When dissolution of a marriage is 
decreed, the court may order .. . division of property as may be 
reasonable . . . . The purpose of a property division is to dis- 
tribute the marital assets equitably between the parties.” Neb. 
Rev. Stat. § 42-366(8) (Reissue 1998) provides in part: “If the 
parties fail to agree upon a property settlement which the court 
finds to be conscionable, the court shall order an equitable divi- 
sion of the marital estate.” 

This court observes that in the many appeals for dissolution 
we have considered in the past several years, as well as the 
many reported cases we have read while considering these 
appeals, Nebraska courts do not generally order sales of marital 
assets to facilitate distribution. In the few cases where a sale is 
ordered, the sale was the only practical way to divide the par- 
ties’ assets. Therefore, a review of the cases involving a sale of 
the parties’ assets will be helpful. 

In two cases, the trial court divided the parties’ home equally, 
but provided the wife could have possession of it until the chil- 
dren were raised and then provided it was to be sold and the net 
proceeds divided, but it did not provide the method of sale. See, 
Anderson v. Anderson, 222 Neb. 212, 382 N.W.2d 620 (1986); 
Wade v. Wade, 183 Neb. 268, 159 N.W.2d 570 (1968). In these 
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cases, the home was the parties’ major asset, and the primary 
intent was to provide a home for the children and an equal divi- 
sion when that need had passed. 

In one case, the claims against the property necessitated that 
a single asset be sold. In Frost v. Frost, 227 Neb. 414, 418 
N.W.2d 220 (1988), most of the parties’ very substantial assets 
were divided in kind, but the court ordered that one house that 
was subject to two mortgages and a significant contribution of 
nonmarital funds for its purchase be sold and the proceeds dis- 
tributed to pay the liens and the nonmarital contribution with an 
equal division of any balance. Both the parties were real estate 
agents, and they did not contest the order for the sale but dis- 
puted only who should bear the loss if the sale price was not 
sufficient to cover the charges against the property. 

In two cases, the evidence on value was insufficient to allow 
for an in-kind distribution. In Redmond v. Redmond, 209 Neb. 
745, 311 N.W.2d 517 (1981), the trial court appointed a referee 
to sell all personal property and divide the net proceeds. The 
Redmond court noted: “The record insufficiently details the per- 
sonal property and fails to show values.” 209 Neb. at 746, 311 
N.W.2d at 517. It also noted that counsel gave the trial court 
very little assistance in the task of evaluating the marital estate. 

It appeared that justice required that the wife should receive 
something from the second marriage, that the husband only had 
income that would be judgment proof, and that the sale of the 
personal property was the only place to obtain anything for her. 
The Redmond court affirmed the order of sale but modified it to 
provide that the referee appointed to sell the property should be 
required to “itemize the values and determine the encumbrances 
and report them to the court for further order.” Id. at 747, 311 
N.W.2d at 518. 

In Haase v. Haase, 210 Neb. 371, 314 N.W.2d 270 (1982), 
the issue was the division of personal property and debts. The 
appellant assigned as error the inclusion of certain motor vehi- 
cles the appellant brought into the marriage and furniture given 
to the parties by the appellant’s parents. The trial court found 
the evidence of value and “preference” was insufficient. Id. at 
371, 314 N.W.2d at 271. The trial court then gave the parties 30 
days to enter into an agreement “with respect to the personal 
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property and debts, reserving to each of the parties their cloth- 
ing and personal effects.” Id. 

Later, a referee was appointed to sell the property within 90 
days. After deductions for the expenses of the sale, court costs, 
and current debts, the net proceeds were to be divided equally. 
This order was affirmed but modified to provide that before the 
property was sold, the referee should be required to itemize the 
values, determine encumbrances, and report these facts to the 
court for further order. 

The Nebraska Supreme Court has ordered a sale when the 
trial court’s in-kind division would not solve the parties’ dis- 
pute. In Burhoop v. Burhoop, 221 Neb. 657, 380 N.W.2d 254 
(1986), the trial court awarded the husband specific items of 
personal property, including a vehicle and a business; awarded 
the wife the remainder of the personal property, including a 
vehicle; and then awarded each party “an undivided one-half 
interest as a tenant in common in all real estate owned by the 
parties subject to existing indebtedness” and one-half interest in 
all contracts for the sale or leases. Jd. at 659, 380 N.W.2d 256. 
The trial court did not order the property sold but left the par- 
ties each owning one-half interest in 37 acres of real estate, two 
rental properties, and real estate one aae the husband’s for- 
mer clinic. 

The Supreme Court ordered that the rea estate should be 
“sold at public auction for its fair market value under the super- 
vision of the trial court” and that the net proceeds be divided 
after payment of any indebtedness on the land. Jd. at 663, 380 
N.W.2d at 258. In making that decision, the Burhoop court 
noted that in the proper situation, a trial court does not abuse its 
discretion by awarding the parties to a dissolution action an 
undivided one-half interest in property. 

However, the Burhoop court observed that the trial court did 
not provide for who was going to collect the rents and maintain 
the property, that the divorce was an extremely bitter one, that 
most of the other properties of the parties had been sold, that 
the remaining property had been listed for sale for many months 
and had not been sold, and that the husband had sold his veteri- 
nary practice and was planning to relocate to another town. 


KELLNER v. KELLNER 331 
Cite as 8 Neb. App. 316 


Upon reading that case, it is obvious that to leave the parties as 
common owners of property is to invite additional litigation. 

In Walker v. Walker, 193 Neb. 540, 227 N.W.2d 878 (1975), 
the trial court gave an old, large, mortgaged home that could 
produce rental income to the husband subject to a life estate in 
the wife, the idea being the house would furnish her a home and 
rental income. However, the Walker court found the wife did not 
have the health to manage the home and ordered it sold within 
90 days and if the parties could not agree ordered “it be sold at 
public auction under supervision of the District Court.” 193 
Neb. at 541, 227 N.W.2d at 879. 

In Parker v. Parker, 1 Neb. App. 187, 492 N.W.2d 50 (1992), 
this court reversed an order of sale which provided for the sale 
of only part of the parties’ antiques. The trial court distributed 
most of the property in kind but found it was unable to establish 
an equitable division of the antiques, particularly because the 
parties used some as regular household items. The trial court 
decreed that “‘[tJhe remaining articles of personal property, 
including all household items in the possession of each party 
not otherwise disposed of herein, shall be sold at auction.’” Id. 
at 189, 492 N.W.2d at 53. 

After noting the confusion over which party had possession 
of the property that would be included in that order, this court 
found the order for sale was overly broad and probably inca- 
pable of effective enforcement, and hence, an abuse of discre- 
tion. This court vacated the order of sale and provided that the 
property be assembled at one place, that the parties alternately 
select items in rotation from the assembled mass, and that the 
process be supervised by an attorney selected by the court who 
was to be paid equally by each party. 

In Anania y. Anania, 6 Neb. App. 572, 576 N.W.2d 830 
(1998), this court addressed the partition of property between 
former spouses who had engaged in a meretricious relationship 
many years after the couple divorced. The trial court awarded 
the woman a lien on a home that was awarded to the man and 
further provided that if he did not pay the lien, the property 
should be sold. This court modified that decree to cancel the 
order of sale, because the judgment lien could be enforced as 
any other judgment lien. 
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The above cases were the only cases we have succeeded in 
locating after considerable searching. The lack of dissolution 
cases where a sale of assets was ordered is itself an indication 
of the general hesitancy of at least Nebraska courts to force 
divorcing people to sell their property. 

A search for cases in other jurisdictions and general author- 
ity on the subject of the sale of assets versus an in-kind division 
shows that those who have considered the question do not favor 
forcing the sale of parties’ property. Missouri has a dissolution 
statute like Nebraska’s in that it provides for dividing the mari- 
tal property. The Missouri courts require that two findings be 
met before a dissolution court can provide for the sale of mari- 
tal assets as a means of division: First, the property cannot be 
divided in kind, and second, a sale would be in the best interest 
of the parties. Chambers v. Chambers, 910 S.W.2d 780 (Mo. 
App. 1995); Parker v. Parker, 744 S.W.2d 469 (Mo. App. 
1987); Swinford v. Swinford, 682 S.W.2d 189 (Mo. App. 1984). 
See, also, 27B C.J.S. Divorce § 530 (1986). 

An Arizona court held that the divorce courts of that state 
have the discretionary power to order the sale of marital prop- 
erty when it will facilitate the equitable division of the property 
and that the only inherent limitation on that power is that the 
division neither rewards nor punishes either party. Lee v. Lee, 
133 Ariz. 118, 649 P.2d 997 (Ariz. App. 1982). 

[9] After studying the above cases from both Nebraska and 
other states, we conclude a court in a dissolution action may 
provide for the sale of all or part of the parties’ assets in lieu of 
dividing them, if to do so is reasonable in the light of the facts, 
the circumstances of the parties, and the nature of their prop- 
erty. Such action, of course, must be within the statutory dictate 
that the division of the assets be reasonable, having regard for 
the circumstances of the parties as provided in § 42-365, and 
that it satisfy the ultimate test of fairness and reasonableness 
articulated by case law. See Thiltges v. Thiltges, 247 Neb. 371, 
527 N.W.2d 853 (1995). 

[10] In this case, the parties clearly elected to live on a farm 
and make their living by farming. When they cut the size of 
their operation, they continued to live on the farm, to keep cat- 
tle, to keep considerable machinery, to rent land, and to sublet 
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it to others. Even after the separation, Dennis continued to work 
in his chosen vocation, agriculture, either on a farm or for an 
implement dealer. When Dennis and Nancy lived together, they 
continued to own the land, and until Nancy changed her mind 
during the hearing, no evidence indicates that they desired to 
sell the land. In an agrarian state such as Nebraska, people who 
are associated with agriculture generally regard the continued 
ownership of land as very important. It is not reasonable for a 
court in a dissolution action to unnecessarily interfere with the 
respective desires of the parties and their way of life. 

[11] Generally, when courts force parties to sell their assets, 
such as in a partition action or a foreclosure action, the parties 
may protect themselves by being a bidder at the public auction. 
In this case, the trial court ordered that Dennis “shall not have 
any personal involvement in, input into, or control over the 
sales.” That provision coupled with the lack of a requirement 
that the property be sold at public auction effectively prohibited 
Dennis, but not Nancy, from buying the property. To force the 
sale of a farmer’s, or other small business person’s, property 
with no chance for that person to buy it is unreasonable, even 
when the circumstances justify a sale. 

[12] Courts must be aware of the general effect of income tax 
laws. Improvements on the land and farm machinery depreciate 
for income tax purposes. The taxable income is realized upon 
the sale of such depreciable property. For this reason, it would 
be foolish to sell all the land, machinery, and equipment with- 
out good reason. In this case, the decree demonstrates that the 
trial judge was clearly aware that the sale he was ordering 
would generate considerable income tax liability. For a court to 
force one or both parties to incur substantial income tax liabil- 
ity by a forced sale is unreasonable, unless the sale is necessary 
to accomplish a reasonable and necessary division. 

We point out that the evidence on the value of the property is 
extensive. The evidence gave the age and condition of most of 
the machinery. The case is clearly distinguished from Redmond 
v. Redmond, 209 Neb. 745, 311 N.W.2d 517 (1981), or Haase v. 
Haase, 210 Neb. 371, 314 N.W.2d 270 (1982), where the sale 
seems to have been ordered because the evidence would not 
support a finding of the value of the property. It is true that it 


334 8 NEBRASKA APPELLATE REPORTS 


would take a conscientious fact finder some time to determine 
the fair market value of so much property, especially in view of 
the considerable evidence on the subject. As compared to some 
cases, the evidence of the parties was well organized, and a 
decision on the fair market value of the property would have 
been comparatively easier than in some cases. We think it is an 
expected function of the court to determine and to organize the 
values for in-kind distribution unless other facts dictate a sale. 

Dennis introduced an exhibit listing the 80 acres of land and 
most, if not all, the cattle, machinery, and other farm property 
at the values placed on it by Nancy’s witnesses and asked that 
this property be distributed to him at those values. In this situa- 
tion, most judges would conclude that to allow Dennis to have 
the property he wants at the price Nancy wants would be both 
fair and reasonable. We cannot understand why Dennis was not 
allowed to take the property at those values. We are too 
removed in time from the evidence to consider that simple solu- 
tion at this point in time. 

[13,14] Dennis did not assign the appointment of Nancy as 
seller of the property as an error. We consider this issue under 
the plain error doctrine. Plain error may be noted by an appel- 
late court on its own motion. Jn re Estate of Morse, 248 Neb. 
896, 540 N.W.2d 131 (1995). Plain error exists where there is 
an error, plainly evident from the record but not complained of 
at trial, which prejudicially affects a substantial right of a liti- 
gant and is of such a nature that to leave it uncorrected would 
cause a miscarriage of justice or result in damage to the 
integrity, reputation, and fairness of the judicial process. Id.; 
Long v. Hacker, 246 Neb. 547, 520 N.W.2d 195 (1994); Katskee 
v. Nevada Bob’s Golf of Neb., 238 Neb. 654, 472 N.W.2d 372 
(1991). 

In this case, the order of sale gives Nancy the broad general 
right to sell everything or to keep it herself. We find no case 
where a court authorized one party to sell the property owned in 
part by an opposing party. In Frost v. Frost, 227 Neb. 414, 418 
N.W.2d 220 (1988); Anderson v. Anderson, 222 Neb. 212, 382 
N.W.2d 620 (1986); and Wade v. Wade, 183 Neb. 268, 159 
N.W.2d 570 (1968), the parties were generally ordered to sell 
the house sometime in the future. In these cases, no provision 
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specified who would sell the property. In Redmond, supra, and 
Haase, supra, the trial court appointed a referee to sell the prop- 
erty, and the Nebraska Supreme Court modified the order by 
requiring the referee to investigate and to report for further 
orders before the sale. 

In Burhoop v. Burhoop, 221 Neb. 657, 380 N.W.2d 254 
(1986), and Walker v. Walker, 193 Neb. 540, 227 N.W.2d 878 
(1975), where the Nebraska Supreme Court initiated the order 
of sale, it also ordered the sale to be under the supervision of the 
court. We note the court did not authorize either party to sell the 
common property of the parties. 

In the case at hand, the trial court authorized Nancy to sell 
the property without court supervision. Her only obligations are 
to pay half the net proceeds to the clerk of the district court and 
file an accounting. 

In the two cases where the district court ordered the sale, 
Redmond, supra, and Haase, supra, the person appointed to sell 
the property was called a referee. We note that in those cases, 
the Supreme Court modified the trial court’s order to provide 
that the referee should investigate and report to the court before 
sale. This provision is in accord with the partition statutes, Neb. 
Rev. Stat. §§ 25-2170 through 25-21,111 (Reissue 1995). Of 
course, those statutes give a statutory preference for a division 
in kind. See § 25-2181. We are not implying a divorce court, a 
court of equity, is limited to the partition statutes in dividing 
property, but these statutes do contain a time-tried procedure. 

In Burhoop, supra, and Walker, supra, the Supreme Court 
determined a sale was necessary and simply ordered a sale by 
public auction under the supervision of the trial court. The court 
did not designate a name for the officer who would sell it. The 
name, of course, is of very little importance. Anyone who 
would be selling property under the direction of a divorce court 
would be disposing of the property according to the decree. 
That is one of the functions of a receiver under our statutes. See 
Neb. Rev. Stat. § 25-1081 (Reissue 1995). 

[15] Interestingly, the receiver statutes provide that no person 
shall be appointed a receiver who is a party, solicitor, or in any 
manner interested in the suit. See Neb. Rev. Stat. § 25-1086 
(Reissue 1995). That provision would seem to be a sound rule, 
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whatever the name of the person appointed by a court to per- 
form a function for the court. After all, when the law clearly 
provides that an attorney, an officer of the court, cannot have 
even the appearance of a conflict of interest, courts should not 
appoint a layperson with an obvious conflict to perform a func- 
tion for the court. 

It has long been held: 

The power vested in the district court to exercise judicial 
discretion in handling a judicial sale is inherent in a court 
of equity, and of which it may not be deprived by the 
Legislature, and we hold that the language so appearing in 
the section of the statute is ineffective to take from the dis- 
trict court the inherent power to exercise sound judicial 
discretion in tax-foreclosure sales, as in the instant case. 
County of Nance v. Thomas, 146 Neb. 640, 646, 20 N.W.2d 925, 
928 (1945). 

[16] The general power of a court to order the sale of the par- 
ties’ property is usually referred to as a “judicial sale.” A judi- 
cial sale is defined as “one made under the process of a court 
having competent authority to order it, by a person legally 
appointed and commissioned to sell, and which is subject to 
confirmation by the court.” SOA C.J.S. Judicial Sales § 2 at 7 
(1997). Judicial sales have a well-established procedure in com- 
mon law. See, generally, 50A C.J.S., supra. Sometimes the per- 
son appointed to conduct a judicial sale is called a commis- 
sioner. 50A C.J.S., supra, § 12 d. 

(17] In a judicial sale, a court should not appoint a person to 
sell real estate when that person is interested in the suit or the 
property. SOA C.J.S., supra, § 12 b. The purchaser may not be 
the officer conducting the sale. 50A C.J.S., supra, § 15; 
Stettnische v. Lamb, 18 Neb. 619, 26 N.W. 374 (1886). Of 
course, there are many commonsense provisions developed over 
time to protect litigants when a court forced them to sell their 
property. See 50A C.J.S., supra. These cases give no indication 
that the Nebraska Supreme Court should do away with the 
established procedure simply because the sale might be con- 
ducted in a divorce case, especially since divorce cases are fre- 
quently the most bitter of family disputes. 
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In Burhoop v. Burhoop, 221 Neb. 657, 380 N.W.2d 254 
(1986), and Walker v. Walker, 193 Neb. 540, 227 N.W.2d 878 
(1975), the Supreme Court provided for the sale of the property 
under the supervision of the trial court. In the case at hand, the 
court provided for no supervision, no list of the property to be 
sold, and no provision for confirmation. We can find no author- 
ity for a court to simply authorize one party to sell common 
property, and we think the possibilities of abuse are so obvious 
and numerous to not need recounting. The trial court clearly 
abused its discretion in appointing and authorizing Nancy to pur- 
chase it herself or to sell the common property, especially since 
Nancy could sell it privately without confirmation by the court. 

We find the record is too stale for this court to attempt an in- 
kind distribution. The trial ended on October 16, 1997, the court 
did not enter a decree until March 19, 1998, and this opinion 
cannot possibly be published until April 1999. In the meantime, 
while this appeal is pending, Nancy may well have sold some or 
all the property. Furthermore, the decree does not consider the 
accounting issues raised by the parties at trial concerning the 
adequacy of Dennis’ accounting for the property he sold or the 
property the evidence shows one or the other of them took and 
kept. The disposition of most of the intangible property is left to 
guesswork. It appears that both parties will need to account for 
the rents collected on the land and for property they came into 
possession of since the decree. 

We conclude the only fair and reasonable method of correct- 
ing the several errors is to affirm the dissolution of the marriage, 
to provide that the parties’ marital property shall be divided 
substantially equally, to determine certain other clearly framed 
issues, and then to remand the cause. The trial court with direc- 
tions shall allow the parties to update the evidence on the exist- 
ence, location, and value of the parties’ property still remaining. 

The evidence shall include the net due from both parties after 
an accounting for property either party might have come into 
contact with or disposed of, and then, the district court shall rea- 
sonably distribute that property in kind, if that can reasonably 
be done, at values that are fair and reasonable. The court shall 
consider the fairness and the reasonableness in the light of the 
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evidence on value and the use by either party of the particular 
property since the original decree. 

However, to the extent that the facts at the time of the hear- 
ing on remand show the property, or some part of it, cannot be 
fairly and reasonably divided in kind, the court shall order it 
sold under the supervision of the court and the proceeds 
divided. In making the division, the trial court shall take into 
account our determination of the following separate issues. 


Premarital Property. 

During the marriage, Nancy received two gifts of $500 each. 
However, she testified that the savings accounts that she 
acquired as a result of these gifts are in First Federal and the 
Union Bank, and the court treated these items as nonmarital 
property by not listing them as part of the distribution. We 
determine this property to be nonmarital property. 

Dennis had $9,000 in equity in the 40 acres and a life insur- 
ance policy with a cash value of a little over $6,000 when the 
parties married. After their marriage, he obtained ownership of 
life insurance policies from his father, which also had cash 
value. Dennis and Nancy purchased other policies during the 
marriage, and Dennis testified he thinks those policies had a 
several-thousand-dollar total cash value. Nancy’s summary 
shows the value of his policies at $20,756 and another, presum- 
ably the one purchased during the marriage, at $6,896. 

[18] We found no evidence on the cash value of the insurance 
policies at the time Dennis’ father gave them to him. Except for 
the $6,000 cash value at the time of their marriage, it is likely 
that the premiums were paid with marital funds which would 
have increased the value of the life insurance. The burden of 
proof to show that the property is nonmarital is on the person 
making the claim. Shockley v. Shockley, 251 Neb. 896, 560 
N.W.2d 777 (1997); Frost v. Frost, 227 Neb. 414, 418 N.W.2d 
220 (1988). Dennis did not meet that burden in determining the 
value for the insurance. Therefore, only $6,000 of the cash 
value of the insurance policies should be treated as nonmarital 
property. 

The court awarded Dennis all the life insurance owned by 
him. We interpret that to mean all insurance on his life or owned 


KELLNER v. KELLNER 339 
Cite as 8 Neb. App. 316 


by him which would include the policies valued in evidence at 
$27,652. Dennis should be allowed a deduction of $15,000 
from the value of the property distributed to him for the $6,000 
cash value insurance Dennis brought into the marriage and the 
$9,000 he paid for the land before the marriage. 


Miscellaneous Judgments. 

The court ordered Dennis to pay Nancy $5,000 through the 
clerk of the district court “for the Chevrolet Sierra purchase.” 
The evidence shows the Sierra had a fair market value of 
$10,000, and therefore, the payment of $5,000 to Nancy for the 
vehicle would not be out of line, except for the fact that no sim- 
ilar provision was made in Dennis’ favor for the $3,000 auto- 
mobile it appears Nancy received. We cancel the $5,000 provi- 
sion but note that the value of the Chevrolet Sierra should be 
treated as property distributed to him, as the $3,000 value of the 
Buick Nancy received should be treated as a distribution to her. 
In addition, the court awarded Nancy an $800 judgment for 
Nancy’s interest in the $1,640 savings account balance he took. 
We also cancel that judgment but realize the trial court will con- 
sider the $1,640 as a distribution to Dennis, the same as it 
should treat the remainder of the “taking” by both Dennis and 
Nancy. 


Accounting by Dennis. 

The court ordered that within 60 days, Dennis shall pay and 
obtain proof of payment of all rental expenses and shall pay 
Nancy one-half of all “traceable rental income still in his pos- 
session.” The court ordered him to “be responsible for the debt 
to his landlord in the sum of $3,750.” This provision apparently 
refers to one of the two annual payments required to be paid on 
the lease on the land, perhaps the rent payment due November 
1997. We conclude this order is an inadequate resolution of the 
issues involving Dennis’ need to account, and therefore, this 
order must be canceled and that item be handled as part of the 
accounting upon remand. 


Alimony. 
[19-21] The trial court awarded Nancy alimony of $200 a 
month for 121 months or until such time as Nancy remarries or 
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dies. Dennis argues that the statutes and case law do not provide 
for alimony in a situation such as this case. Both parties quoted 
the provision concerning alimony in § 42-365. The statute 
determines whether alimony should be awarded, in what 
amount, and over what period of time. The ultimate criterion is 
one of reasonableness. Preston v. Preston, 241 Neb. 181, 486 
N.W.2d 902 (1992); Buche v. Buche, 228 Neb. 624, 423 N.W.2d 
488 (1988); Pyke v. Pyke, 212 Neb. 114, 321 N.W.2d 906 
(1982). The awarding of alimony is a matter entrusted to the 
discretion of the trial judge, and on appeal, the award will be 
reviewed de novo on the record and will be affirmed in the 
absence of an abuse of the trial judge’s discretion. Thiltges v. 
Thiltges, 247 Neb. 371, 527 N.W.2d 853 (1995). 

“In determining whether alimony should be awarded, 
the trial court should consider what effect, if any, the mar- 
riage has had upon the ability of the wife to secure 
employment in the future and the earning capacity of the 
husband. .. . Alimony is not to be used simply to equalize 
the income of the parties or to punish one of the parties. It 
may be used to assist the other party during a reasonable 
time to bridge that period of unavailability for employment 
or for that period to get proper training for employment.” 

Preston, 241 Neb. at 194, 486 N.W.2d at 911. 

The evidence shows both parties have a high school educa- 
tion, but no greater. It does not show that either of them desired 
to seek more education or training. The record indicates that 
before their marriage, Nancy worked as a secretary and as a 
waitress. The record fails to indicate that Nancy had expecta- 
tions of a particularly rewarding career monetarily in either 
endeavor. The evidence shows that for one reason or another, 
the parties choose to live on a farm and make their living by 
farming. 

At one time, the parties farmed 1,000 acres and kept a herd 
of cattle. Such evidence as we have shows both parties were 
hard working, and judging from the property they accumulated, 
they were successful for many years. Sadly, like it has to so 
many farmers so many times in this state’s history, farming 
became unprofitable for them when they were too young to 
retire, but too old to seek a completely new occupation. 
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Apparently, the parties were wise enough to cut back before it 
was too late. At least, they retain considerable wealth. 

Dennis indicated that he wishes to continue to farm while 
working part time. Nancy argues he would have more earnings 
and, therefore, be better able to pay her alimony if he worked 
full time. He cannot be criticized for attempting to continue his 
traditional way of life. The evidence demonstrates that off the 
farm, he can be a farm laborer or a “jack-of-all-trades” at a local 
implement business. She has chosen to return to being a wait- 
ress. All are basic-skills jobs. However, neither side suggests 
either one of them will be able to find more lucrative employ- 
ment. If Dennis worked full time at his current job at Virgl, he 
could make more wages than Nancy, but as the above authority 
states, alimony is not to be used to equalize the parties’ income. 

In Nancy’s brief, her counsel recites the long history of her 
hard work, caring for the family, and working on the farm, 
whereas counsel argues Dennis “had a sketchy work background 
at best.” Brief for appellee at 15. No evidence establishes that 
fact, and no court should attempt to judge whether a man or a 
woman “worked harder” as farmers during a 23-year marriage. 

Nancy testified that for 10 to 12 years she has suffered from 
low-back pain as a result of having fallen off a hayrack and that 
doing such things as riding a horse or lifting causes her pain. 
She admitted that she has been able to work 40 hours per week 
as a waitress. She presented no evidence to prove that the 
marriage caused her current physical condition or that progno- 
sis of the abnormal condition she claims will affect her earning 
potential. 

We can find no reason that would justify alimony for Nancy. 
Accordingly, we determine that the trial court abused its discre- 
tion in awarding alimony of $200 per month for 121 months to 
her and direct that the judgment for alimony be vacated. 


CONCLUSION 
We note that the trial court ordered Dennis to pay $1,500 
toward Nancy’s medical and dental expenses, awarded Nancy 
$3,000 in attorney fees, and ordered Dennis to pay all court 
costs, including deposition costs. These matters were not 
assigned as error, and we do' not modify these provisions. 
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We affirm the dissolution and the award contained in the pre- 
vious paragraph, but we modify the decree of dissolution as 
provided in this opinion and reverse the judgment and remand 
the cause to the district court for further hearing and disposition 
in accordance with this opinion. 

AFFIRMED IN PART AS MODIFIED, AND IN PART 
REVERSED AND REMANDED WITH DIRECTIONS. 


SIEVERS, Judge, concurring. 

I agree wholeheartedly with Judge Hannon’s opinion, the 
essence of which is that the trial court’s decision suffers from 
two significant fatal flaws: (1) an incomplete resolution of the 
issues before the court and (2) a completely unjustified, and 
thereby abusive, order which “sells out” the parties’ property in 
a manner which potentially works to Nancy’s advantage. Thus, 
the matter must be remanded. 

That said, I want to ensure that my position is clear that there 
are times and circumstances when it is appropriate, and indeed 
reasonable, for a trial court to direct one party to a divorce 
action to dispose of, by sale or otherwise, an asset of the parties 
and then deliver a share of those proceeds to the other. I view 
those situations as having the effect of a constructive trust with 
the disposing party being a fiduciary with a duty of good faith 
and fair dealing. Consequently, I do not believe that a neutral 
third party needs to always become involved in the disposition 
of marital assets. At the core, the matter remains a question of 
reasonableness, and as Judge Hannon has thoroughly set forth 
in his opinion, the notion of a sellout with Nancy in charge is 
flawed on many levels and patently unreasonable. But, in 
addressing an obviously flawed decree, we should not sweep 
too broadly as to limit the power of the district courts to fashion 
reasonable, efficient, and inexpensive methods for the disposi- 
tion of marital property. 

IRwIn, Chief Judge, joins in this concurrence. 
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IN RE INTEREST OF FREDERICK C., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. 
FREDERICK C., A MINOR CHILD, APPELLANT. 
594 N.W. 2d 294 


Filed April 20, 1999. No. A-98-725. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. In making this determination, an appellate court does 
not reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes 
the trial court as the finder of fact and takes into consideration that it observed the 
witnesses. 

2. Juvenile Courts: Criminal Law. An adjudication under Neb. Rev. Stat. § 43-247(2) 
(Supp. 1997) is not a criminal proceeding. 

3. Criminal Law: Investigative Stops: Police Officers and Sheriffs: Probable 
Cause. The test to determine if an investigative stop was justified is whether the 
police officer had a reasonable suspicion, based on articulable facts, which indicated 
that a crime had occurred, was occurring, or was about to occur and that the suspect 
might be involyed. 

4. Motor Vehicles: Investlgative Stops: Police Officers and Sheriffs: Probable 
Cause. When a police officer observes a traffic offense, regardless of how minor, the 
officer has probable cause to stop the driver of the vehicle. 

5. Convictions: Sentences: Ordinances: Judicial Notice: Appeal and Error. When 
a defendant appeals a conviction and sentence under a municipal ordinance, claiming 
insufficiency of the evidence and excessiveness of the sentence, an appellate court’s 
consideration of the assignments of error requires examination of the specific ordi- 
nance involved, and an appellate court will not take judicial notice of an ordinance 
not in the record but assumes that a valid ordinance creating the offense charged 
exists, that the evidence sustains the findings of the trial court, and that the sentence 
is within the limits set by the ordinance. 

6. Police Officers and Sheriffs: Ordinances: Convictions: Judicial Notice: Appeal 
and Error. When police contact with an accused is precipitated by the accused’s 
alleged violation of a municipal ordinance which contact, in turn, leads to the 
accused’s conviction on unrelated criminal charges, an appellate court will not take 
judicial notice of the ordinance not in the record, but assumes that a valid ordinance 
creating the offense triggering the contact with law enforcement exists and that the 
evidence offered by the State is sufficient to support the officer’s contact with the 
acoused., 

7. Constitutional Law: Search and Seizure. The Fourth Amendment test for a valid 
consent to search is that the consent be voluntary. 

8. Police Officers and Sheriffs: Search and Seizure. Whether a consent to search is 
voluntary is a question of fact to be determined from the totality of the circumstances 
surrounding the consent to search, Likewise, a court’s determination as to whether 
the compliance with an officer’s request is voluntary is a question of fact. 
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9. Appeal and Error. An appellate court reviews questions of fact under the clearly 
erroneous standard. 

10. Constitutional Law: Criminal Law: Miranda Rights: Self-Incrimination: 
Walver. The Fifth Amendment protection of the privilege against self-incrimination 
requires that individuals be given certain warnings regarding their rights and that a 
voluntary, knowing, and intelligent waiver of those rights must be made before 
incriminating responses to custodial interrogation can be admissible in a criminal 
proceeding. 

11. Miranda Rights: Right to Counsel: Police Officers and Sheriffs. Invocation of the 
Miranda right to counsel requires that a suspect unambiguously request counsel. This 
means that the suspect must articulate in a sufficiently clear manner his or her desire 
to have counsel present so that a reasonable police officer in the circumstances would 
understand the statement to be a request for an attomey. 

12. Miranda Rights: Self-Incrimination: Police Officers and Sheriffs. The clear artic- 
ulation rule as held in Davis v. United States, 512 U.S. 452, 114 S. Ct. 2350, 129 L. 
Ed. 2d 362 (1994), is applicable to invocations of the Miranda right to remain silent. 
A suspect must articulate his or her desire to cut off questioning with sufficient clar- 
ity that a reasonable police officer in the circumstances would understand the state- 
ment to be an assertion of the right to remain silent. If the accused’s statement is 
ambiguous or unequivocal, the police officer has no duty to clarify the suspect’s 
intent, and the officer may proceed with the interrogation. 


Appeal from the Separate Juvenile Court of Douglas County: 
Douc as F. JouNsOoN, Judge. Affirmed. 


Thomas C. Riley, Douglas County Public Defender, and 
Margaret M. Maloney for appellant. 


James S. Jansen, Douglas County Attorney, and Robert A. 
Mooney for appellee. 


MUuES, INBopy, and CARLSON, Judges. 


INBoDY, Judge. 
I. INTRODUCTION 
This case involves the appeal of an adjudication of Frederick 
C. pursuant to Neb. Rev. Stat. § 43-247(2) (Supp. 1997) for pos- 
session of a controlled substance, to wit, crack cocaine. For the 
reasons set forth herein, we affirm. 


Il. STATEMENT OF FACTS 
On February 17, 1998, at approximately 6:45 p.m., Omaha 
police officers Joseph B. Baudler and Steve Jennum conducted 
a traffic stop of a vehicle near 30th and Lake Streets in Omaha, 


IN RE INTEREST OF FREDERICK C. 345 
Cite as 8 Neb. App. 343 


Douglas County, Nebraska. The reason for the stop was that the 
front passenger portion of the vehicle’s windshield was shat- 
tered, which caused Officer Baudler to believe that the vehicle 
was in violation of either a state traffic code or an Omaha 
municipal ordinance due to the driver’s vision being obstructed. 
There were three people inside the vehicle: the driver; a front 
seat passenger, Stephen C.; and Frederick, who was a back seat 
passenger. 

As the officers approached the vehicle, Officer Baudler 
observed Stephen, the front seat passenger, smoking a cigarette. 
Officer Baudler determined that Stephen was a minor and 
ordered him to step out of the vehicle. After Stephen exited the 
vehicle, Officer Baudler observed a torn plastic baggie, which 
he believed to contain marijuana residue, on the front passenger 
seat. For the officers’ safety, Officer Baudler conducted a pat- 
down search of Stephen, which revealed no weapons. Officer 
Baudler then ordered Frederick out of the vehicle and conducted 
a pat-down search of his person, again finding no weapons. 
Officer Baudler then began talking to Frederick, who was mum- 
bling his answers. Officer Baudler believed that Frederick was 
hiding something in his mouth, which Baudler suspected was 
drugs. Officer Baudler asked Frederick to open his mouth. 
When Frederick complied, Officer Baudler observed a plastic 
baggie protruding from the sides of Frederick’s tongue. Officer 
Baudler grabbed Frederick and “told” or “asked” him to spit the 
item out of his mouth. Frederick complied, spitting out a plastic 
baggie containing crack cocaine. Frederick was then placed 
under arrest and transported to the Omaha Police Division 
where he was advised of his Miranda rights, which he waived. 

During the interview, Frederick initially sat quietly and did 
not respond to Officer Baudler’s questions. However, later in 
the 5- to 10-minute interview, Frederick stated that he did not 
use cocaine, but that he had been selling cocaine for approxi- 
mately 2 months. Further, he stated that he had found the crack 
cocaine that he had on him lying on the ground and that the 
money that he had with him had been attained from selling 
drugs. At no time during the interview did Frederick give any 
indication that he did not wish to speak to Officer Baudler, nor 
did Frederick request counsel. 
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On February 20, 1998, an adjudication petition was filed 
alleging that Frederick was a child within the meaning of 
§ 43-247(2) because he had committed the criminal offense of 
possession of a controlled substance, to wit, crack cocaine, in 
violation of Neb. Rev. Stat. § 28-416(3) (Reissue 1995). On 
March 2, the juvenile court entered a plea of denial on 
Frederick’s behalf. 

On May 26, 1998, Frederick filed a motion to suppress the 
physical evidence and his statement allegedly obtained in viola- 
tion of his constitutional rights. A hearing was held on May 29, 
and facts as previously set forth were presented to the court. 
From the bench, the court denied Frederick’s suppression 
motion, finding that the initial stop of the vehicle was reason- 
able because Officer Baudler stopped the vehicle for having a 
partially shattered windshield which obstructed the driver’s 
vision. Further, once the vehicle was stopped, Officer Baudler 
observed a minor smoking a cigarette in violation of the law, 
which led him to ask the minor to exit. the vehicle. When the 
minor exited the vehicle, Officer Baudler observed, in plain 
view, a baggie containing marijuana residue, causing Officer 
Baudler to have a suspicion about other drugs being present in 
the vehicle. Further, the court found that Frederick voluntarily 
opened his mouth when asked to do so by Officer Baudler and 
that that is when Officer Baudler viewed the plastic baggie 
under the sides of Frederick’s tongue. 

Finally, with regard to Frederick’s initial silence during the 
interrogation, the juvenile court found that the fact that the 
interrogation lasted only 5 to 10 minutes was important because 
“[iJt would not surprise me that upon silence the officer would 
ask a few times, would he [Frederick] talk to me [Officer 
Baudler].” An order denying Frederick’s motion to suppress, 
not including any factual findings, was filed with the clerk of 
the district court on June 1. 

A hearing on the State’s adjudication petition was held on 
June 12, 1998. Frederick renewed his motion to suppress, which 
was again denied by the juvenile court. The State then provided 
a factual basis, including the allegation that Frederick was born 
on June 1, 1981, which Frederick did not dispute. On June 12, 
1998, the juvenile court found that the State proved, beyond a 
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reasonable doubt, that Frederick is a child within the meaning 
of § 43-247(2). The order of adjudication, filed June 15, has 
been timely appealed to this court. 


Ill. ASSIGNMENTS OF ERROR 

On appeal, Frederick contends that the juvenile court erred in 
overruling his motion to suppress physical evidence because the 
officers lacked probable cause to stop the vehicle in which 
Frederick was a passenger and because the search of his person 
exceeded the parameter of a Jerry search and was performed 
without his consent. See Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 
1868, 20 L. Ed. 2d 889 (1968). Frederick further argues that his 
statements to Officer Baudler were obtained in violation of his 
Miranda rights. 


IV. STANDARD OF REVIEW 

[1] A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal! unless its findings of fact are clearly erro- 
neous. State v. Merrill, 252 Neb. 510, 563 N.W.2d 340 (1997); 
State v. Beeken, 7 Neb. App. 438, 585 N.W.2d 865 (1998). In 
making this determination, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, 
recognizes the trial court as the finder of fact and takes into con- 
sideration that it observed the witnesses. State v. Chitty, 253 
Neb. 753, 571 N.W.2d 794 (1998); State v. Beeken, supra. 


V. DISCUSSION 
1. MOTION TO SUPPRESS 


(a) Initial Stop of Vehicle 

[2] First, Frederick contends that the trial court erred in over- 
ruling his motion to suppress because the officers lacked prob- 
able cause to stop the vehicle in which he was a passenger. 
Although an adjudication is not a criminal proceeding, we take 
guidance from the criminal laws of this state. In re Interest of 
Cory P.,7 Neb. App. 397, 584 N.W.2d 820 (1998); In re Interest 
of Shea B., 3 Neb. App. 750, 532 N.W.2d 52 (1995). 

[3,4] The test to determine if an investigative stop was justi- 
fied is whether the police officer had a reasonable suspicion, 
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based on articulable facts, which indicated that a crime had 
occurred, was occurring, or was about to occur and that the sus- 
pect might be involved. State v. Hiemstra, 6 Neb. App. 940, 579 
N.W.2d 550 (1998). See, also, State v. Bowers, 250 Neb. 151, 
548 N.W.2d 725 (1996); State v. Smith, 4 Neb. App. 219, 540 
N.W.2d 374 (1995). When a police officer observes a traffic 
offense, regardless of how minor, the officer has probable cause 
to stop the driver of the vehicle. State v. Hiemstra, supra; State 
v. Chronister, 3 Neb. App. 281, 526 N.W.2d 98 (1995). 

It is clear from the record in this case that the sole reason 
articulated by Officer Baudler for his initial stop of the vehicle 
in which Frederick was a back seat passenger was that Officer 
Baudler believed that the vehicle was in violation of either a 
state traffic code or an Omaha municipal ordinance due to the 
driver’s vision being obstructed because of a shattered wind- 
shield on the passenger side. We have reviewed Nebraska 
statutes and found nothing specifically prohibiting driving a 
vehicle with a shattered windshield. Further, there are no 
Omaha municipal ordinances included in the record before this 
court to enable us to determine if having a partially shattered 
windshield that obstructs the driver’s vision is a violation of an 
Omaha municipal ordinance. See, State v. Bush, 254 Neb. 260, 
576 N.W.2d 177 (1998) (holding that appellate court will con- 
sider ordinances if offered as evidence at trial level or if 
included in transcript in record before court); State v. Salisbury, 
7 Neb. App. 86, 579 N.W.2d 570 (1998). 

[5,6] Although the alleged criminal conduct at issue in the 
instant case (driving a motor vehicle with a partially shattered 
windshield) is not the offense for which Carter was adjudicated 
and found guilty beyond a reasonable doubt, it appears to us 
that the following rule of law should be extended to apply to the 
situation in this case: 

Usually, when a defendant appeals a conviction and sen- 
tence under a municipal ordinance, claiming insufficiency 
of the evidence and excessiveness of the sentence, an 
appellate court’s consideration of the assignments of error 
requires examination of the specific ordinance involved, 
and an appellate court will not take judicial notice of an 
ordinance not in the record but assumes that a valid ordi- 
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nance creating the offense charged exists, that the evi- 

dence sustains the findings of the trial court, and that the 

sentence is within the limits set by the ordinance. 
Id. at 89, 579 N.W.2d at 573. See, also, State v. Buescher, 240 
Neb. 908, 485 N.W.2d 192 (1992); State v. King, 239 Neb. 853, 
479 N.W.2d 125 (1992). Thus, we hold that when police contact 
with an accused is precipitated by the accused’s alleged viola- 
tion of a municipal ordinance which contact, in turn, leads to 
the accused’s conviction on unrelated criminal charges, an 
appellate court will not take judicial notice of the ordinance not 
in the record, but assumes that a valid ordinance creating the 
offense triggering the contact with law enforcement exists and 
that the evidence offered by the State is sufficient to support the 
officer’s contact with the accused. 

Applying this standard to the case at bar, Officer Baudler tes- 
tified that he stopped the vehicle for having a partially shattered 
windshield that obstructed the driver’s vision, which Officer 
Baudler believed was in violation of either a state traffic code 
or an Omaha municipal ordinance. Because the record before 
this court does not include any municipal ordinances, the court 
assumes that a valid ordinance prohibiting driving a vehicle 
while the driver’s vision was obstructed exists and that Officer 
Baudler’s testimony concerning the partially shattered wind- 
shield was sufficient to support his reasonable belief that the car 
was in violation of a state traffic code or municipal ordinance 
which justified Officer Baudler’s stop of the vehicle. Therefore, 
we reject Frederick’s claim that the initial stop of the vehicle in 
which he was a passenger was without probable cause. 


(b) Search of Frederick’s Person 

Second, Frederick contends that Officer Baudler’s search of 
his person violated his constitutional rights because the search 
exceeded the parameter of a Jerry search and because Frederick 
did not voluntarily consent to a search of his person. The State 
argues that the search was permissible because Frederick did 
voluntarily consent to the search. It is apparent that if the State’s 
position is correct and Frederick did voluntarily consent to the 
search of his person, then Frederick’s assignment of error is 
without merit. Therefore, we proceed to address this issue. 
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[7-9] The Fourth Amendment test for a valid consent to 
search is that the consent be voluntary. State v. Chitty, 253 Neb. 
753, 571 N.W.2d 794 (1998). See, also, Ohio v. Robinette, 519 
US. 33, 117 S. Ct. 417, 136 L. Ed. 2d 347 (1996); Schneckloth 
v. Bustamonte, 412 U.S. 218, 93 S. Ct. 2041, 36 L. Ed. 2d 854 
(1973). Whether a consent to search is voluntary is a question 
of fact to be determined from the totality of the circumstances 
surrounding the consent to search. State v. Chitty, supra. 
Likewise, a court’s determination as to whether the compliance 
with an officer’s request is voluntary is a question of fact. Jd. An 
appellate court reviews questions of fact under the clearly erro- 
neous standard. Id. 

The juvenile court made a factual finding that Frederick vol- 
untarily opened his mouth when asked to do so by Officer 
Baudler and that that is when Officer Baudler viewed the plas- 
tic baggie under the sides of Frederick’s tongue. The record 
supports the juvenile court’s finding, and thus, we-cannot say 
that this finding was clearly erroneous. Therefore, we must also 
find that Frederick’s assigned error regarding the juvenile 
court’s denial of his motion to suppress the fruits of the search 
is without merit. 


2. INVOCATION OF RIGHT TO REMAIN SILENT 

Finally, Frederick contends that the trial court erred in over- 
ruling his motion to suppress statements because such state- 
ments were obtained in violation of Frederick’s right to remain 
silent. Frederick contends that his initial lack of response to 
Officer Baudler’s questions was an invocation of his right to 
remain silent and that Frederick did not subsequently waive his 
Miranda rights. Instead, Frederick claims “he simply submitted 
to the constant barrage of questions thrown at him by Officer 
Baudler.” Brief for appellant at 21. 

{10] In Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966), the U.S. Supreme Court held that the 
Fifth Amendment protection of the privilege against self- 
incrimination requires that individuals be given certain warn- 
ings regarding their rights and that a voluntary, knowing, and 
intelligent waiver of those rights must be made before incrimi- 
nating responses to custodial interrogation can be admissible in 
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a criminal proceeding. State v. Bowers, 250 Neb. 151, 548 
N.W.2d .725 (1996); State v. McCurry, 5 Neb. App. 526, 561 
N.W.2d 244 (1997). See, also, State v. Veiman, 249 Neb. 875, 
546 N.W.2d 785 (1996). 

[11] More recently, in Davis v. United States, 512 U.S. 452, 
459, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994), the U.S. 
Supreme Court held that invocation of the Miranda right to 
counsel requires that a suspect “unambiguously request coun- 
sel.” This means that the suspect “must articulate his desire to 
have counsel present sufficiently clearly that a reasonable 
police officer in the circumstances would understand the state- 
ment to be a request for an attorney.” /d. This “clear articulation 
rule” has been extended to the Miranda right to remain silent by 
most courts which have considered the issue. See, e.g., State v. 
Greybull, 579 N.W.2d 161 (N.D. 1998); State v. Gaspard, 709 
So. 2d 213 (La. App. 1998); State v. Ross, 203 Wis. 2d 66, 552 
N.W.2d 428 (Wis. App. 1996); Dowthitt v. State, 931 S.W.2d 
244 (Tex. Crim. App. 1996); Bowen v. State, 322 Ark. 483, 504, 
911 S.W.2d 555, 565 (1995) (in applying Davis v. United States, 
supra, there is “no distinction between the right to counsel and 
the right to remain silent with respect to the manner in which it 
must be effected”); State v. Williams, 535 N.W.2d 277, 285 
(Minn. 1995) (“nothing short of an unambiguous or unequivo- 
cal invocation of the right to remain silent will be sufficient to 
implicate. Miranda’s protections”); State v. Bacon, 163 Vt. 279, 
295, 658 A.2d 54, 65 (1995) (“[w]ithout doubt, [Davis v. United 
States, supra,] applies equally to situations in which a defend- 
ant who has waived his Miranda rights ambiguously invokes the 
right to remain silent during the subsequent interrogation”); 
State v. Morris, 255 Kan. 964, 880 P.2d 1244 (1994); State v. 
Farley, 192 W. Va. 247, 452 S.E.2d 50 (1994). See, also, State 
v. Sabetta, 680 A.2d 927, 932 (R.I. 1996) (Davis v. United 
States, supra, not discussed, but court held that defendant must 
make statement that is ‘‘clear articulation of his desire to remain 
silent”). 

Likewise, federal courts considering the issue have also fol- 
lowed suit. See, U.S. v. Johnson, 56 F.3d 947 (8th Cir. 1995) 
(defendant must make clear or unequivocal indication of right 
to remain silent); Coleman y. Singletary, 30 F.3d 1420 (11th Cir. 
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1994); Bui v. DiPaolo, 985 F. Supp. 219 (D. Mass. 1997); U.S. 
v. Hicks, 967 F. Supp. 242 (E.D. Mich. 1997); U.S. v. 
Maisonneuve, 950 F. Supp. 1280 (D. Vt. 1996); U.S. v. Andrade, 
925 F. Supp. 71, 79 (D. Mass 1996) (“the concern that led to the 
clear articulation rule with respect to the invocation of right to 
counsel is no less significant in the case of an invocation of the 
right to remain silent); Evans v. Demosthenes, 902 F. Supp. 
1253 (D. Nev. 1995); U.S. v. Sanchez, 866 F. Supp. 1542 (D. 
Kan. 1994) (Davis v. United States, supra, rule applies to invo- 
cations of right to remain silent). 

{12] We follow the majority of jurisdictions which have con- 
sidered the issue and have likewise held that the Davis “clear 
articulation rule” is applicable to invocations of the Miranda 
right to remain silent. A suspect must articulate his or her desire 
to cut off questioning with sufficient clarity that a reasonable 
police officer in the circumstances would understand the state- 
ment to be an assertion of the right to remain silent. If the 
accused’s statement is ambiguous or unequivocal, the police 
officer has no duty to clarify the suspect’s intent, and the officer 
may proceed with the interrogation. 

Thus, the question remaining in the instant case is this: Did 
Frederick’s initial silence during the 5- to 10-minute interview 
constitute an unambiguous or unequivocal assertion of his right 
to remain silent? We think not. At best, Frederick’s initial 
silence can only be classified as an equivocal or ambiguous 
assertion of his right to remain silent. It was not an act of suffi- 
cient clarity that a reasonable officer in the circumstances 
would understand it to be an assertion of his right to remain 
silent. See, U.S. v. Maisonneuve, supra (defendant’s act of shak- 
ing his head was equivocal assertion of right to remain silent); 
U.S. v. Ramirez, 79 F.3d 298 (2d Cir. 1996) (to extent that Davis 
v. United States, 512 U.S. 452, 114 S. Ct. 2350, 129 L. Ed. 2d 
362 (1994), applies to the right to remain silent, defendant’s 
nonresponse did not constitute clear request that questioning 
cease); Green v. Com., 27 Va. App. 646, 654, 500 S.E.2d 835, 
839 (1998) (“‘appellant’s statement to the effect that he would 
not confess to something he did not do and that [the police 
detective] should ‘buckle up for the long ride’ did not constitute 
a clear and unambiguous assertion of the right to silence, even 
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where accompanied by appellant’s turning his chair away, clos- 
ing his eyes and remaining silent for two-and-one-half hours”). 
Thus, we reject this assigned error because Frederick did not 
unambiguously or unequivocally assert his right to remain 
silent. 


VI. CONCLUSION 

We have concluded that Officer Baudler had probable cause 
to make the initial stop of the vehicle in which Frederick was a 
passenger and that the juvenile court’s finding that Frederick 
voluntarily consented to the search of his person was not clearly 
erroneous. Finally, Frederick’s motion to suppress statements 
made to Officer Baudler was properly overruled because 
Frederick did not unequivocally or unambiguously invoke his 
Miranda right to remain silent. For these reasons, we affirm the 


juvenile court’s order of adjudication. 
AFFIRMED. 
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1, Criminal Law: Motions to Dismiss: Evidence. In determining whether a criminal 
defendant’s motion to dismiss for insufficient evidence should be sustained, the State 
is entitled to have all of its relevant evidence accepted as true, the benefit of every 
inference that reasonably can be drawn from the evidence, and every controverted 
fact resolved in its favor. 

2. Convictions: Appeal and Error. Regardless of whether the evidence is direct, cir- 
cumstantial, or a combination thereof, and regardless of whether the issue is labeled 
as a failure to direct a verdict, insufficiency of the evidence, or failure to prove a 
prima facie case, the standard is the same: In reviewing a criminal conviction, an 
appellate court does not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence. Such matters are for the finder of fact, and a con- 
viction will be affirmed, in the absence of prejudicial error, if the properly admitted 
evidence, viewed and construed most favorably to the State, is sufficient to support 
the conviction. 

3. Circumstantial Evidence: Proof. The fact of possession may be proved by circum- 
stantial evidence. 
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4. Controlled Substances: Evidence: Proof. A defendant’s contro! or dominion over 
premises at which narcotics or other contraband is located may establish the defend- 
ant’s constructive possession of the contraband. 


Appeal from the District Court for Platte County: RoBERT R. 
STEINKE, Judge. Affirmed. 
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MuESs, INBoDy, and CaRLSON, Judges. 


CARLSON, Judge. 

Robert N. Long (Long) appeals his convictions of six sepa- 
rate counts of possession of a firearm by a felon, contending 
that there was insufficient evidence to sustain his convictions. 
For the reasons set forth below, we affirm. 


BACKGROUND 

In an information filed September 19, 1997, the Platte 
County Attorney charged Long with six counts of possession of 
a firearm by a felon, all of which occurred on or about June 17, 
1997. The firearms were found after members of the Nebraska 
State Patrol searched a house, jointly owned by Long and his 
wife, Janet Long, on June 17. Possession of a deadly weapon 
which is a firearm by a felon or a fugitive from justice is a Class 
III felony pursuant to Neb. Rev. Stat. § 28-1206(3)(b) (Reissue 
1995). 

After arraignment, Long pled not guilty to all six of the 
charges against him, and a jury trial was held on February 3 and 
4, 1998. At trial, Long stipulated that he was a convicted felon, 
having been convicted and sentenced for delivery of a controlled 
substance and attempted delivery of a controlled substance after 
pleading guilty to both charges on September 27, 1991. 

At trial, various officers with the Nebraska State Patrol testi- 
fied regarding the search of the Longs’ home, pursuant to a 
search warrant, which occurred at approximately 7:30 p.m. on 
June 17, 1997. At trial, the State was not allowed to offer any 
evidence regarding the specific reason for the search of the 
Longs’ home. Prior to the jury’s selection, Long’s counsel made 
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an oral motion requesting the exclusion of such evidence, which 
the trial court sustained. 

Upon searching the Longs’ home, officers found several 
firearms located inside the house, most of which were stored in 
a gun cabinet located in a northeast bedroom of the Longs’ 
home. In addition to finding approximately 14 firearms in the 
gun cabinet, other firearms were found outside of the cabinet: 2 
firearms on a waterbed in the northeast bedroom, | firearm near 
the entrance to a closet in the northeast bedroom, and | firearm 
in a box in the living room. 

The officers involved in conducting the search testified that 
they had conducted a prior search of the Longs’ home in March 
1991 and that at that time, the officers observed several firearms 
in the northeast bedroom, the bedroom which Janet and Long 
had shared in 1991. The officers testified that in 1991, they took 
down information on the guns and that some of the guns found 
in 1991 were still present in the northeast bedroom during the 
June 17, 1997, search. On June 17, the officers collected 24 
firearms, and the evidence shows that 3 of these firearms 
belonged to one of the Longs’ sons, Mike. Both Janet and Mike 
testified that Long owns some of the other firearms which the 
officers found. 

Janet and Mike, but not Long, were present during the search 
on June 17, 1997. Evidence at trial shows that at the time of the 
search, Long and Janet were separated. At trial, Long produced 
evidence to show that in the first week of May 1997, he moved 
out of the Longs’ home and into a house rented by Amy 
Bierman, Long’s girl friend at the time of trial. Bierman testi- 
fied that she saw Long every day from the beginning of May 
until June 17 and that Long stayed at her house every night dur- 
ing that time. Bierman testified that she and Long orally agreed 
to split all expenses involved with her house and that this cost- 
sharing arrangement continued after Lori Fletcher moved into 
Bierman’s house on June 4, 1997. Bierman testified that Long 
had a limited number of items at her house and that what Long 
did have at her house was “[nJothing major.” 

Janet testified that she discovered that Long was residing 
with Bierman on May 25, 1997, and that she immediately took 
Long’s keys to their home away from him. Long continued to 
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have full access to a detached garage on the Longs’ property 
which contains inventory and other items related to Long’s 
business as well as some of Long’s personal tools. The evidence 
shows that even without keys, Long continued to have access to 
the Longs’ home and that either Janet or Mike allowed Long to 
enter the house whenever Long wanted to do so. Additionally, 
the evidence shows that Long routinely came to the Longs’ 
home to change clothes, do laundry, eat, talk, and retrieve addi- 
tional personal items. At the time of trial, Long and Janet con- 
tinued to jointly own the house, and Long continued to pay the 
mortgage on the house as well as the utilities. 

Janet testified that prior to their separation, all of the firearms 
in the Longs’ home were locked in a gun cabinet and that only 
she had a key to the cabinet. Janet testified that she knew that 
as a convicted felon, Long could not legally possess a firearm. 
Janet testified that sometime in the afternoon on June 17, 1997, 
she took three or four of the firearms out of the gun cabinet, 
intending to place the firearms, along with other items, into 
storage. Janet testified that she intended to place the firearms 
into storage because she was somewhat afraid of Long and that 
she had previously sought a protection order against Long. At 
trial, one officer testified that prior to searching the Longs’ 
home on June 17, he observed Janet loading various items into 
the back of a pickup, but noted that Janet had failed to load any 
firearms into the pickup. An officer testified that contrary to 
Janet’s testimony, Janet told him that she was moving out of the 
Longs’ home because of problems she was having with Long, 
not merely that she was moving various items out of the house. 

On February 4, 1998, the jury found Long guilty of all six 
counts of possession of a firearm by a felon. On March 20, the 
trial court sentenced Long to a term of 3 years of intensive 
supervised probation on each count, with the sentence on each 
count to run concurrent with one another, subject to all terms 
and conditions of the probation. 

Long appeals. 


ASSIGNMENTS OF ERROR 
On appeal, Long contends that the evidence presented at trial 
was insufficient as a matter of law to sustain his convictions and 
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that the trial court erred in failing to grant his motion to dismiss 
at the close of all the evidence. 


STANDARD OF REVIEW 
[1] In determining whether a criminal defendant’s motion to 
dismiss for insufficient evidence should be sustained, the State 
is entitled to have all of its relevant evidence accepted as true, 
the benefit of every inference that reasonably can be drawn 
from the evidence, and every controverted fact resolved in its 
favor. State v. Glantz, 251 Neb. 947, 560 N.W.2d 783 (1997). 


ANALYSIS 

Initially, we dispose of Long’s argument, 

In the instant case, the evidence presented against 
appellant [Long] was entirely circumstantial. . . . 

Where a criminal case is based upon circumstantial evi- 
dence, the trial court must determine whether the circum- 
stantial evidence is reasonably susceptible of two interpre- 
tations, one of guilt and the other of non-guilt. If the 
inference of non-guilt is stronger than that of guilt, it is the 
duty of the trial court to dismiss the case prior to submit- 
ting the evidence to the jury. 

Brief for appellant at 7. This proposition of law is commonly 
referred to as the “accused’s rule,” and as argued by the State, 
the accused’s rule is no longer a valid rule in Nebraska. 

[2] In State v. Pierce, 248 Neb. 536, 548, 537 N.W.2d 323, 
330-31 (1995), the Nebraska Supreme Court overruled those 
cases espousing the accused’s rule as an appropriate standard of 
review and stated, 

Regardless of whether the evidence is direct, circumstan- 
tial, or a combination thereof, and regardless of whether 
the issue is labeled as a failure to direct a verdict, insuffi- 
ciency of the evidence, or failure to prove a prima facie 
case, the standard is the same: 

“In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the 
credibility of witnesses, or reweigh the evidence. Such 
matters are for the finder of fact, and a conviction will be 
affirmed, in the absence of prejudicial error, if the properly 
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admitted evidence, viewed and construed most favorably 
to the State, is sufficient to support the conviction.” 


Constructive Possession. 

Because there was no evidence that Long had a firearm on 
his person on or about the date in question, the issue in this case 
is whether the State produced sufficient evidence to prove that 
Long, as a convicted felon, was in constructive possession of a 
firearm on or about June 17, 1997. Long argues that he was not 
in constructive possession of any firearms on or about June 17 
because he had not resided at the house he owned with Janet 
since early May and because he did not have keys to the house 
after May 25. Additionally, Long contends that regardless of his 
presence at or his access to the Longs’ home, he did not have 
access to the firearms which were kept in a locked gun cabinet, 
to which only Janet had a key. The State argues that the prop- 
erly admitted evidence, viewed and construed most favorably to 
the State, is sufficient to support Long’s conviction of six 
counts of a felon in possession of a firearm on or about June 17. 
We agree with the State. 

Section 28-1206(1) provides, “Any person who possesses 
any firearm or brass or iron knuckles and who has previously 
been convicted of a felony or who is a fugitive from justice 
commits the offense of possession of a deadly weapon by a 
felon or a fugitive from justice.” 

In instruction No. 5, the trial court instructed the jury, 
“ ‘Possession’ of a firearm means either knowingly having it on 
one’s person or knowing of the object’s presence and having 
control over the object.” 

This instruction was based on NJI2d Crim. 4.2 which reads, 
“ ‘Possession’ of (here insert object allegedly possessed) means 
either knowingly having it on one’s person or knowing of the 
object’s presence and having control over the object.” The com- 
ment to NJI2d Crim. 4.2 states that this instruction is typically 
given in possessory drug cases. The comment states in part, “To 
be convicted of a possessory drug crime the state must prove 
that a defendant had physical or constructive possession of a 
drug with knowledge of its presence and its character.” 
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In State v. Jasper, 237 Neb. 754, 467 N.W.2d 855 (1991), the 
Nebraska Supreme Court stated that this possessory standard is ° 
equally applicable to possession of a firearm, specifically to 
possession of a short shotgun under Neb. Rev. Stat. § 28-1203 
(Reissue 1995). In State v. Frieze, 3 Neb. App. 263, 525 N.W.2d 
646 (1994), this court also held that the constructive possession 
doctrine applies to possession of a short shotgun, as well as to 
other contraband. Therefore, we logically extend the doctrine of 
constructive possession to the possession of a firearm by a felon 
or a fugitive from justice under § 28-1206. 


Sufficiency of Evidence. 

(3,4] The fact of possession may be proved by circumstantial 
evidence. State v. Massa, 242 Neb. 70, 493 N.W.2d 175 (1992), 
overruled on other grounds, State v. Williams, 243 Neb. 959, 
503 N.W.2d 561 (1993). Additionally, a defendant’s control or 
dominion over premises at which narcotics or other contraband 
is located may establish the defendant’s constructive possession 
of the contraband. State v. Valdez, 5 Neb. App. 506, 562 N.W.2d 
64 (1997). 

In Massa, supra, Massa appealed his convictions of posses- 
sion of marijuana with intent to deliver and possession of lyser- 
gic acid diethylamide (LSD). One of the issues on appeal was 
whether the circumstantial evidence was sufficient to show that 
Massa maintained dominion and control over controlled sub- 
stances found in another person’s house. 

In Massa, the Nebraska State Patrol obtained a warrant to 
search the home of Massa’s girl friend, Michelle Daffer, on 
June 23, 1990. Upon searching the house, the officers found a 
cookie tin containing nine baggies of marijuana, a hand-held 
scale, and various drug paraphernalia hidden under the couch in 
the living room as well as two squares of LSD in plain view on 
a table in the living room. The officers also found various small 
amounts of loose marijuana in several areas in plain view in the 
living room. The officers’ search of the rest of the house uncov- 
ered a small baggie of marijuana in a leather jacket located 
among women’s clothing in an adult’s bedroom closet. The offi- 
cers also searched Massa’s person, finding $532.88 in cash, a 
pipe, and a baggie of marijuana in his jeans pocket. 
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At trial, Massa argued that the drugs found at Daffer’s resi- 
‘dence were not his and that he did not reside with Daffer. At 

trial, Massa’s employer testified that he paid Massa his weekly 
wage of $300 in cash on June 23, 1990. Massa’s employer fur- 
ther testified that he let Massa live in a backroom at his place of 
business. At trial, Daffer testified that Massa did not reside at 
her house, but only occasionally stayed there, and that some of 
the clothes in the closet belonged to her ex-husband. Daffer also 
testified that except for the marijuana found on Massa’s person, 
the LSD and the marijuana that officers had found in her house 
belonged to her. Daffer testified that she alone was involved in 
packaging and selling the marijuana. 

In Massa, the Nebraska Supreme Court noted that during the 
search, the officers found evidence pointing to Massa’s use of 
Daffer’s house as a residence. Specifically, at trial, the State 
offered photographs which showed Massa’s motorcycle parked 
outside Daffer’s residence, a bedroom closet full of men’s cloth- 
ing, and a picture on a bedroom dresser of Massa, Daffer, and 
Daffer’s son. The evidence also showed that at Daffer’s home, 
the officers found a receipt bearing Massa’s name, but a differ- 
ent address, and an envelope addressed to Massa at another 
address. Additionally, officers found a registration to a vehicle 
owned by Massa that listed a Denton, Nebraska, address in the 
cookie tin hidden under the couch, as well as a roll of film 
which, when developed, included one photograph of Massa 
coming out of the shower at Daffer’s home and four other pho- 
tographs showing Massa outside of Daffer’s home. 

The Nebraska Supreme Court concluded that “the evidence 
offered by the State, when taken as a whole, was sufficient to 
establish beyond a reasonable doubt that the defendant main- 
tained dominion and control over the controlled substances as 
required to support the verdicts.” State v. Massa, 242 Neb. 70, 
74, 493 N.W.2d 175, 179 (1992). 

Similarly, in State v. Jensen, 238 Neb. 801, 472 N.W.2d 423 
(1991), Jensen was convicted of possession of metham- 
phetamine and possession with intent to manufacture, dis- 
tribute, deliver, or dispense cocaine. One of the issues was 
whether the evidence was sufficient to demonstrate beyond a 
reasonable doubt that Jensen had a connection to the premises 
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where the narcotics were found. Upon execution of a search 
warrant, cocaine and methamphetamine and evidence of 
cocaine distribution were found in the northwest bedroom of 
the searched house. A police officer testified that he was aware 
that the bedroom in which the drugs were found was occupied 
by Jensen. Female clothing and correspondence bearing 
Jensen’s name was found in the northwest bedroom, and Jensen 
received a telephone call at the residence while the search of the 
premises was underway. Further, Jensen informed an officer 
that “the cigarettes were in her bedroom on a stereo or enter- 
tainment center,” referring to the northwest bedroom where the 
drugs were found. Jd. at 813, 472 N.W.2d at 431. 

At trial, Jensen claimed that she lived elsewhere and merely 
stored items at the residence. The Nebraska Supreme Court 
determined that when the circumstantial evidence was viewed 
in the light most favorable to the State, the jury could find, 
beyond a reasonable doubt, that Jensen committed the charged 
offenses. The court further stated that “this court does not 
resolve conflicts in the evidence, pass on the credibility of wit- 
nesses, determine the plausibility of explanations, or weigh the 
evidence. Those questions of fact were for Jensen’s jury to 
resolve, which it did in favor of the State.” Jd. at 814, 472 
N.W.2d at 432. 

In the instant case, there is circumstantial evidence on this 
record showing that Long maintained dominion and control 
over the firearms in the Longs’ home. There is no dispute that 
Long was a convicted felon at the time of the search and that 
Long owned some of the firearms located in the Longs’ home. 
It is also undisputed that Long was aware that the firearms were 
present, most of which had been located for many years in a 
bedroom that Long had shared with Janet. Although Long 
claimed that he resided elsewhere at the time of the search, the 
evidence shows that Long still resided at the Longs’ home on a 
more than casual basis, specifically, that Long stopped by to eat, 
do laundry, change clothes, get his mail, retrieve personal items, 
and simply chat. Additionally, at the time of the search, Long 
and Janet jointly owned their home, and Long continued to pay 
the bills relating to their home, including the mortgage and the 
utilities. In contrast, the evidence shows that Long did not have 
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keys to the Longs’ home after May 25, 1997, that the guns in the 
Longs’ home were kept in a locked gun cabinet, and that Janet 
was the only person with a key to the cabinet. 

In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
the witnesses, or reweigh the evidence; such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the properly admitted evidence, viewed 
and construed most favorably to the State, is sufficient to sup- 
port the conviction. State v. Larsen, 255 Neb. 532, 586 N.W.2d 
641 (1998). Therefore, the issue of whether Long possessed the 
guns on or about June 17, 1997, was a question of fact which 
the jury resolved in favor of the State, and it is not this court’s 
function to replace the jury’s view of the evidence with its own. 


CONCLUSION 
After reviewing the evidence most favorably to the State, we 
conclude on this record that there was sufficient evidence to 
support Long’s convictions. Therefore, the trial court did not err 
in denying Long’s motion to dismiss at the close of all the evi- 
dence, and we affirm the district court’s order. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
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1. Trial: Evidence: Other Acts: Appeal and Error. It is within the discretion of the 
trial court to determine relevancy and admissibility of evidence of other wrongs or 
acts, and the trial court’s decision will not be reversed absent an abuse of that 
discretion. 

2. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of 
counsel as a violation of the Sixth Amendment to the U.S. Constitution and thereby 
obtain reversal of a conviction, a defendant must show that (1) counsel’s performance 
was deficient and (2) such deficient performance prejudiced the defense, that is, 
demonstrate a reasonable probability that but for counsel’s deficient performance, the 
result of the proceeding would have been different. 
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3. Rules of Evidence: Appeal and Error. To determine if there was unfair prejudice 
in admitting evidence of other crimes under Neb. Evid. R. 404(2), Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1995), an appellate court considers (1) whether the evidence 
was relevant, (2) whether the evidence had a proper purpose, (3) whether the proba- 
tive value of the evidence outweighed its potential for unfair prejudice, and (4) 
whether the trial court, if requested, instructed the jury to consider the evidence only 
for the purpose for which it was admitted. 

4. Sexual Assault: Evidence: Other Acts. Sexual crimes are offenses in which evi- 
dence of other similar sexual conduct has independent relevance, and such evidence 
may be admissible whether that conduct involved the complaining witness or third 
patties. 

5. Sexual Assault: Evidence: Other Acts: Proof. Evidence of repeated incidents may 
be especially relevant in proving sexual crimes committed against persons otherwise 
defenseless due to age—either the very young or the elderly. 

6. Evidence: Other Acts. A prior act need not be identical to the act charged in order 
to be admissible. It is sufficient that the evidence show similar involvement reason- 
ably related to the charged conduct and be presented in a manner in which prejudice 
does not outweigh its probative value. 

7. Trial; Evidence. Balancing the probative value of the evidence against the danger of 
unfair prejudice is within the discretion of the trial court. 

8. Rules of Evidence. The fact that the evidence is prejudicial is not enough to require 
exclusion, because most, if not all, of the evidence a party offers is calculated to be 
prejudicial to the opposing party. It is only the evidence which has a tendency to sug- 
gest a decision on an improper basis that is unfairly prejudicial under Neb. Evid. R. 
403, Neb. Rev. Stat. § 27-403 (Reissue 1995). 

9. Trial: Evidence. The trial court is under no obligation to make express findings in 
rulings pursuant to Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995). 

10. ___:___. A relevancy objection, properly overruled, does not preserve an objec- 
tion premised on unfair prejudice. 

11. Pleas: Waiver. The voluntary entry of a guilty plea or a plea of no contest waives 
every defense to a charge, whether the defense is procedural, statutory, or 
constitutional. 

12. Effectiveness of Counsel: Proof. To show prejudice in a claim of ineffective assis- 
tance of counsel, the defendant must demonstrate a reasonable probability that but for 
counsel’s deficient performance, the result of the proceeding would have been 
different. 

13. Rules of Evidence: Other Acts. Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 
(Reissue 1995), does not prohibit mention of prior convictions. 

14. Appeal and Error. To be considered by an appellate court, a claimed prejudicial 
error must be assigned and discussed in the brief of one claiming that prejudicial error 
has occurred. 


Appeal from the District Court for Lancaster County: KAREN 
FLowEers, Judge. Affirmed. 


Tom F. Wilson for appellant. 
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Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


MUES, INBODY, and CARLSON, Judges. 


CARLSON, Judge. 

Ronald P. Dreimanis appeals from his conviction, following 
a jury trial, for first degree sexual assault on a child. For the rea- 
sons set forth below, we affirm. 


STATEMENT OF FACTS 

On September 9, 1997, Dreimanis was charged with first 
degree sexual assault on a child for incidents having occurred 
between March 1, 1995, and August 10, 1997. He entered a not 
guilty plea on October 22, and the matter was set for trial. On 
March 3, 1998, the district court held three hearings: a hearing 
pursuant to Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 (Reissue 
1995), to determine the admissibility of evidence of Dreimanis’ 
prior acts (404 hearing); a hearing to determine admissibility of 
Dreimanis’ prior conviction for a 1987 sexual assault, offered 
pursuant to Neb. Evid. R. 609, Neb. Rev. Stat. § 27-609 (Reissue 
1995), for impeachment of his credibility, pursuant to State v. 
Olsan, 231 Neb. 214, 436 N.W.2d 128 (1989) (Olsan hearing); 
and a hearing to determine the voluntariness of Dreimanis’ 
statements to investigating officers during the investigation of 
the instant case, as required by Jackson v. Denno, 378 U.S. 368, 
84S. Ct. 1774, 12 L. Ed. 2d 908 (1964) (Denno hearing). 


404 HEARING 

At this phase of the proceedings, the court received into evi- 
dence a transcript of the testimony by the 7-year-old victim, 
whom we will refer to as “Jane.” Jane also testified at the hear- 
ing. According to Jane, Dreimanis had forced her to touch his 
penis with her hands and had inserted his penis, covered with 
peanut butter and jelly, into her mouth and also did the same 
with her younger brother. 

Subsequently, another victim, whom we will refer to as 
“Mary,” testified that in 1987, when she was 9 years old and 
when Dreimanis was approximately 19 years of age, Dreimanis 
had kissed, fondled, and digitally penetrated her while Mary’s 
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little sister was in the room. Tim Domgard next testified that in 
1987, he had been a detective sergeant with the Lincoln Police 
Department and, at that time, had investigated Dreimanis’ 1987 
assault on Mary. According to Domgard, Dreimanis had ini- 
tially denied the allegations but later stated that he had digitally 
penetrated Mary after she had kissed him, rubbed his penis, and 
placed his hands between her legs. The court then admitted, for 
purposes of the 404 hearing, a report establishing that on April 
14, 1988, Dreimanis had pled guilty to sexual assault on Mary 
and had been adjudged guilty. Finally, Officer Luke Wilke of 
the Lincoln Police Department testified to his investigation of 
the pending first degree sexual assault charge involving Jane. 
He testified that Dreimanis had first denied the allegations. 
Wilke testified that Dreimanis subsequently claimed that Jane 
had attempted to get him to put peanut butter and jelly on his 
penis so that she could lick it off but that he had only put peanut 
butter on his finger and had Jane lick it off his finger. 


OLSAN HEARING 
The court next conducted an Olsan hearing to determine 
whether the State could, pursuant to rule 609, offer evidence of 
the prior assault for impeachment purposes, should Dreimanis 
testify. During this hearing, the court received exhibit 3 into evi- 
dence, which contains documents relating to the 1987 assault 
and conviction involving Mary. 


DENnNO HEARING 

The court then immediately held a Denno hearing, at which 
time Wilke again testified, this time regarding his questioning 
of Dreimanis during Wilke’s investigation of the pending sexual 
assault case involving Jane. Wilke testified that he had advised 
Dreimanis of his Miranda rights prior to questioning him and 
that Dreimanis had signed a form verifying his understanding of 
those rights. Wilke denied using any coercion during that ques- 
tioning and testified that he stopped questioning Dreimanis 
once Dreimanis indicated he might want an attorney. A copy of 
the Miranda warning and waiver form, signed by Dreimanis, 
was entered into evidence. 

On March 4, 1998, at the conclusion of all three hearings, the 
court ruled as follows: 
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With respect to 404, I have determined that evidence 
with respect to the acts concerning [Jane]’s brother. . . are 
admissible, as well as the previous events with [Mary] 
with respect to the prior conviction. It is admissible for 
purposes of impeachment should the defendant testify. 

And then I do find that the statements the defendant 
made to Officer Wilke were freely and voluntarily made 
and those will be admissible as well. 


TRIAL 


At trial, Domgard testified, over objection, regarding his 
investigation of the assault on Mary; Jane testified about being 
assaulted by Dreimanis; Jane’s mother testified about her dis- 
covery of the sexual assault; and Wilke testified regarding 
Dreimanis’ statements to the police. At the close of the State’s 
case in chief, the following colloquy occurred: 


MS. NELSON: Your Honor, at this time the State has its 
last piece of evidence which would be a stipulation of 
facts that is agreed on by the parties and I would ask leave 
to orally present that stipulation of facts. 


MS. NELSON: The parties stipulate and agree as 
follows: 

One, that on or about April 14, 1989, the defendant . . . 
entered a plea of guilty to a criminal charge of sexual 
assault of a cchild.... 

Two, that this charged [sic] pertained to the sexual 
assault of [Mary] which occurred on September 5, 1987; 
and 

Three, that the court accepted the defendant’s . . . plea 
and found him guilty of that charge. 

THE COURT: Is that stipulated to by the defendant, Mr. 
Hays? 

MR. HAYS: Your Honor, I do object to the admissibil- 
ity of the facts the State proposed to stipulate, under Rule 
404, on relevancy. In anticipation of the court’s ruling on 
that, we would, however, stipulate that that is an accurate 
statement of fact. 
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THE COURT: Okay. The court does overrule the 404 
objection and with that objection preserved, is it so 
stipulated? 

MR. HAYS: Yes. That is a correct recitation of the facts. 

MS. NELSON: . . . I may have said the plea was in ‘89. 
If I misspoke, the plea was April 14th of 1988. 

The matter was submitted to the jury on March 10, 1998. The 
jury was given instruction No. 12 as follows: 

You heard evidence that the defendant 1) sexually 
assaulted [Mary], 2) sexually assaulted [Jane’s brother], 
and 3) caused [Jane] to rub his penis. Such evidence was 
not received to prove the character of the defendant in 
order to show that he acted in conformity therewith. Such 
evidence was received only for the limited purpose of help- 
ing you to decide whether the defendant had the motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
absence of mistake or accident to commit the first degree 
sexual assault of a child charged. You must consider the 
evidence for that limited purpose and for no other. 

The jury returned a guilty verdict on March 11, 1998. On 
April 29, Dreimanis was sentenced to a term of 8 to 12 years’ 
imprisonment. Dreimanis perfected his appeal of that convic- 
tion on May 22. 


ASSIGNMENTS OF ERROR 
Dreimanis makes four assignments of error: (1) The trial 
court erred in allowing testimony of a prior bad act, (2) the trial 
court erred in failing to make specific findings in its ruling on 
the pretrial hearings, (3) the trial court erred in failing to deter- 
mine whether Dreimanis’ confession during his prior act was 
voluntary, and (4) his trial counsel was ineffective. 


STANDARD OF REVIEW 
[1] It is within the discretion of the trial court to determine 
relevancy and admissibility of evidence of other wrongs or acts, 
and the trial court’s decision will not be reversed absent an 
abuse of that discretion. State v. Carter, 246 Neb. 953, 524 
N.W.2d 763 (1994), overruled on other grounds, State v. 
Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997). 


368 8 NEBRASKA APPELLATE REPORTS 


[2] To sustain a claim of ineffective assistance of counsel as 
a violation of the Sixth Amendment to the U.S. Constitution and 
thereby obtain reversal of a conviction, a defendant must show 
that (1) counsel’s performance was deficient and (2) such defi- 
cient performance prejudiced the defense, that is, demonstrate a 
reasonable probability that but for counsel’s deficient perfor- 
mance, the result of the proceeding would have been different. 
State v. Boppre, 252 Neb. 935, 567 N.W.2d 149 (1997). 


ANALYSIS 


PRIOR BAD ACT EVIDENCE 

Dreimanis first argues that the trial court erred in admitting 
testimony regarding his conviction in 1987 for sexual assault of 
a child, Mary. Rule 404(2) provides: 

Evidence of other crimes, wrongs, or acts is not admissi- 
ble to prove the character of a person in order to show that 
he or she acted in conformity therewith. It may, however, 
be admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident. 

[3] To determine if there was unfair prejudice in admitting 
evidence of other crimes under rule 404(2), an appellate court 
considers (1) whether the evidence was relevant, (2) whether 
the evidence had a proper purpose, (3) whether the probative 
value of the evidence outweighed its potential for unfair preju- 
dice, and (4) whether the trial court, if requested, instructed the 
jury to consider the evidence only for the purpose for which it 
was admitted. State v. Yager, 236 Neb. 481, 461 N.W.2d 741 
(1990). 

[4] Dreimanis first argues that the prior act was without rel- 
evance and offered for an improper purpose. The Nebraska 
Supreme Court has consistently stated that sexual crimes are 
offenses in which evidence of other similar sexual conduct has 
independent relevance and that such evidence may be admissi- 
ble whether that conduct involved the complaining witness or 
third parties. State v. Carter, supra; State v. Martin, 242 Neb. 
116, 493 N.W.2d 191 (1992); State v. Stephens, 237 Neb. 551, 
466 N.W.2d 781 (1991); State v. Craig, 219 Neb. 70, 361 
N.W.2d 206 (1985). 
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[5] The instant case and the prior case share several common 
elements, including the fact that both victims were under 10 
years of age. In State v. Carter, supra, the Supreme Court noted 
that evidence of repeated incidents may be especially relevant 
in proving sexual crimes committed against persons otherwise 
defenseless due to age—either the very young or the elderly. 
Without proof by other acts of a defendant, except in cases of 
the fortuitous presence of an eyewitness, those crimes would 
likely go unpunished. /d. 

[6] The two cases share other common elements as well. In 
both cases, Dreimanis was alone in a room with the victim and 
the victim’s younger sibling, and in both cases, the victims were 
in their own homes. In both cases, Dreimanis obtained access to 
the children through his relationship with their mothers. In both 
cases, Dreimanis at first denied the charges but later admitted to 
some inappropriate contact, alleging that the contact was origi- 
nated by sexual aggression on the part of the victims. 

A prior act need not be identical to the act charged in order 
to be admissible. It is sufficient that the evidence show similar 
involvement reasonably related to the charged conduct and be 
presented in a manner in which prejudice does not outweigh its 
probative value. State v. Phelps, 241 Neb. 707, 490 N.W.2d 676 
(1992). Having considered the evidence in light of the above- 
stated principles, we cannot say that the trial court abused its 
discretion in determining that evidence of Dreimanis’ prior con- 
viction for sexual assault was relevant. 

Dreimanis alternatively argues that even if the prior act is 
deemed to be relevant, it is still inadmissible, because it is 
unfairly prejudicial. According to Dreimanis, “[T]he prejudice 
is unfair because of the sexual nature of the acts... . It is dif- 
ficult to believe that a jury would not unfairly prejudge the 
Defendant when hearing about a prior sexual assault on a 
child.” Brief for appellant at 12. 

[7,8] However, balancing the probative value of the evidence 
against the danger of unfair prejudice is also within the discre- 
tion of the trial court. State v. Carter, 246 Neb. 953, 524 N.W.2d 
763 (1994). The fact that the evidence is prejudicial is not 
enough to require exclusion, because most, if not all, of the evi- 
dence a party offers is calculated to be prejudicial to the oppos- 


370 8 NEBRASKA APPELLATE REPORTS 


ing party. Id. It is only the evidence which has a tendency to 
suggest a decision on an improper basis that is unfairly prejudi- 
cial under Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 
1995). State v. Carter, supra. 

Where, as here, evidence is relevant, the question of whether 
the evidence was unfairly prejudicial hinges on whether the 
court properly instructed the jury as to its limited use. State v. 
Carter, supra. The court in this case instructed the jury that the 
evidence was admitted for purposes other than to show 
Dreimanis’ character and was admitted for purposes other than 
to show that he acted in conformance with such character. 
Accordingly, the district court did not err in admitting the prior 
act evidence. This assignment of error is rejected. 


SPECIFIC FINDINGS IN TRIAL COURT’S 
404 HEARING RULING 

Dreimanis next complains that the trial court erred by not 
making specific findings in its rulings following the 404, Olsan, 
and Denno hearings. It seems clear that the trial court’s ruling 
that the prior bad act evidence was admissible, made after a full 
and extensive hearing on the issue, clearly contains an implicit 
finding that such evidence was competent for the purposes 
offered. 

[9] Dreimanis nonetheless argues that the trial court was obli- 
gated to make express findings, citing State v. Osborn, 250 Neb. 
57, 547 N.W.2d 139 (1996). However, Osborn, 250 Neb. at 67, 
547 N.W.2d at 145, expressly addresses only rulings on motions 
to suppress and makes no mention of rulings on rule 404 mat- 
ters: “Henceforth, district courts shall articulate in writing or 
from the bench their general findings when denying or granting 
a motion to suppress.” (Emphasis supplied.) Dreimanis presents 
no authority extending this requirement beyond motions to sup- 
press, and he offers no compelling reason to impose one. The 
trial court is under no obligation to make express findings in rul- 
ings pursuant to rule 404. This assignment of error is accord- 
ingly rejected. 

WHETHER CONFESSION DURING INVESTIGATION 
OF PRIOR ACT WAS VOLUNTARY 

[10] Dreimanis next argues that the trial court erred in admit- 

ting testimony regarding his statements during the investigation 
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of the 1987 sexual assault on Mary without first determining 
whether Dreimanis made those statements voluntarily. As a 
threshold matter, we note that Dreimanis never raised this issue 
during pretrial proceedings and never sought a Denno hearing 
on the matter. Moreover, he phrased his objection at trial in the 
following manner: “At this point I would object to any testi- 
mony about the particular investigation and I would ask that 
that be a continuing objection based on the 404 evidence and 
objection on relevancy.” (Emphasis supplied.) That objection 
was overruled. Neb. Evid. R. 103(1)(a), Neb. Rev. Stat. 
§ 27-103(1)(a) (Reissue 1995), provides that an appellant must 
make “a timely objection . . . stating the specific ground of 
objection, if a specific ground was not apparent from the con- 
text.” Because Dreimanis did not object on the basis of whether 
his statements in the investigation of the sexual assault on Mary 
were voluntary, and such issue is not apparent from the context, 
the matter was not preserved for appellate review. Compare 
State v. Schrein, 244 Neb. 136, 504 N.W.2d 827 (1993) (rele- 
vancy objection, properly overruled, does not preserve objec- 
tion premised on unfair prejudice). 

[11] More fundamentally, even had that issue been preserved 
for appellate review, it is irrelevant to the instant proceedings. 
The issue before the trial court was whether evidence of 
Dreimanis’ prior sexual assault on Mary was admissible pur- 
suant to rule 404. The trial court properly ruled it was. Whether 
the statements Dreimanis made during the course of that inves- 
tigation were voluntary was resolved by his guilty plea in that 
case. The voluntary entry of a guilty plea or a plea of no contest 
waives every defense to a charge, whether the defense is proce- 
dural, statutory, or constitutional. State v. Trackwell, 250 Neb. 
46, 547 N.W.2d 471 (1996). Dreimanis cannot now raise an 
issue he long ago waived. This assignment of error is accord- 
ingly rejected. 


ALLEGED INEFFECTIVENESS OF COUNSEL 
Dreimanis next alleges that he was provided with ineffective 
assistance of counsel. He bases this allegation on two factors: 
his assertion that he had contact with his counsel only at court 
appearances and his assertion that his counsel should have 
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objected to the introduction of testimony by Domgard regarding 
Dreimanis’ prior bad act involving Mary. 

As noted above, to sustain a claim of ineffective assistance of 
counsel, the defendant must show both that the performance of 
his counsel was deficient and that such performance prejudiced 
the defendant. State v. Boppre, 252 Neb. 935, 567 N.W.2d 149 
(1997). 

[12] To satisfy the prejudice-prong of the ineffective assis- 
tance of counsel test, the defendant must demonstrate a reason- 
able probability that but for counsel’s deficient performance, 
the result of the proceeding would have been different. State v. 
Boppre, supra. A reasonable probability is a probability suffi- 
cient to undermine confidence in the outcome. /d. It is not 
enough to show that the errors had some conceivable effect on 
the outcome, because while virtually every act or omission of 
counsel would meet that test, not every error which conceivably 
influenced the outcome undermines the reliability of the result 
of the proceeding. /d. 

Dreimanis has made no such showing. Even assuming that 
his contact with his counsel was in fact limited to courtroom 
appearances, upon which the record is silent, Dreimanis has not 
shown how those limited contacts prejudiced his defense. 
Moreover, in his brief, Dreimanis concedes that he did have 
contacts with an investigator from the Lancaster County public 
defender’s office. Dreimanis has not shown that his counsel’s 
performance would have been significantly better had counsel 
made more contacts with him or how those limited contacts 
affected the outcome of the trial. 

The issue of his counsel’s failure to object to the trial testi- 
mony of Domgard, regarding Dreimanis’ prior bad act involving 
Mary, is similarly without demonstrated prejudicial effect. 
Here, Dreimanis again claims that his counsel should have 
objected to that testimony on the ground that there had been no 
showing that his confession in that case had been voluntary. 
However, as discussed above, the issue of the voluntary or 
involuntary nature of that confession is irrelevant to the instant 
proceedings. Accordingly, such an objection, if made, would 
properly have been overruled. Obviously, Dreimanis was not 
prejudiced by his counsel’s refusal to make a futile objection. 
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Dreimanis alternatively argues that such an objection was 
warranted, because the trial court had ruled that such testimony 
could come in only for impeachment purposes. However, that 
argument misstates the record. The trial court held three sepa- 
rate pretrial hearings: the 404 hearing on the issue of whether 
evidence of prior bad acts would be admissible at trial; the 
Olsan hearing on the issue of whether his prior conviction was 
admissible for impeachment purposes, should Dreimanis opt to 
testify; and the Denno hearing on the issue of determining the 
voluntariness of Dreimanis’ statements in the investigation of 
the instant case. At the conclusion of all three hearings, the trial 
court ruled: 

With respect to 404, I have determined that evidence 
with respect to the acts concerning [Jane]’s brother are 
admissible, as well as the previous events with [Mary] 
with respect to the prior conviction. It is admissible for 
purposes of impeachment should the defendant testify. 

And then I do find that the statements the defendant 
made to Officer Wilke were freely and voluntarily made 
and those will be admissible as well. 

It is clear from the context of the proceedings that the trial 
court’s comment regarding impeachment was directed toward 
the Olsan aspect of the proceedings. It is equally clear that the 
court had found that evidence of Dreimanis’ prior bad acts, 
including the conviction for the sexual assault on Mary, was 
admissible for proper rule 404 purposes. 

Even if the district court’s ruling is interpreted as Dreimanis 
suggests, it would not change the outcome. Dreimanis argues 
that the introduction of evidence of his conviction for the sex- 
ual assault on Mary, as opposed to and in addition to the under- 
lying facts of that assault, is beyond the scope of permissible 
rule 404 evidence and is in fact inherently prejudicial. 

[13] However, Dreimanis offered no authority in support of 
his position, and we have found none. Rule 404 itself contains 
no prohibition against mention of convictions, and evidence of 
prior convictions, other than or in addition to the underlying bad 
acts, has been appropriately introduced in other cases. See, e.g., 
State v. Methe, 228 Neb. 468, 422 N.W.2d 803 (1988) (evidence 
of defendant’s prior conviction for intimidation by telephone 
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call was admissible in second prosecution for intimidation by 
telephone call). In State v. Krutilek, 5 Neb. App. 853, 864, 567 
N.W.2d 797, 804-05 (1997), the defendant contended 
the trial court erred in allowing the State to produce evi- 
dence of his prior automobile theft convictions. 


Krutilek’s prior convictions were relevant to show, con- 
trary to Krutilek’s testimony, that he did not have permis- 
sion to take Goswick’s car, that Goswick did not want him 
to take the car in order to hide it from her ex-husband, and 
that she did not eventually just give the car to Krutilek. 
The prior convictions also had the proper purpose of 
showing absence of mistake and intent to steal the auto- 
mobile. . . . Therefore, the trial court did not err in allow- 
ing the State to present evidence of Krutilek’s two prior 
automobile theft convictions. 

Nebraska’s rule 404(2) is identical, in relevant part, to Fed. 
R. Evid. 404(b). We have located a myriad of federal cases in 
which prior convictions have “come in” or “have been admit- 
ted” pursuant to that rule. In U.S. v. Burk, 912 F.2d 225 (8th Cir. 
1990), the defendant, charged with impeding the official duties 
of an Internal Revenue Service officer, objected to introduction, 
pursuant to rule 404(b), of evidence that he had pled guilty toa 
peace disturbance misdemeanor several years earlier. In reject- 
ing that argument, the Eighth Circuit Court of Appeals held that 
introduction of the conviction itself was not only appropriate, it 
was in fact less prejudicial than evidence of the underlying bad 
acts themselves would have been. “[T]he bare bones manner in 
which the evidence was presented to the jury—the prosecution 
elicited only the actual fact of conviction and not the facts of the 
incident—acted as a safeguard against unfair prejudice.” 912 
F.2d at 229. In United States v. Smith, 605 F.2d 839 (Sth Cir. 
1979), the defendant argued that it was error to permit the gov- 
emment to introduce evidence of his prior guilty plea to a 
charge of prison escape. The Fifth Circuit Court of Appeals dis- 
agreed, noting that rule 404(b) “permit[s] the use of prior con- 
viction evidence to demonstrate ‘motive, opportunity, intent, 
preparation, plan, knowledge, identify [sic], or absence of mis- 
take or accident.” 605 F.2d at 845. (Emphasis supplied.) See, 
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also, U.S. v. Prewitt, 34 F.3d 436, 439-40 (7th Cir. 1994) 
(“{p]ursuant to proffer and balancing the district court admitted 
defendant Prewitt’s two prior convictions of mail fraud to prove 
intent, knowledge and plan. The jury was provided a limiting 
instruction upon its admission” (emphasis supplied)). 

In the instant case, too, the relevance of the evidence regard- 
ing Dreimanis’ prior bad act with Mary was balanced by the dis- 
trict court against its potential prejudicial value, and the jury 
was provided with an appropriate limiting instruction. 
Introduction of the fact of Dreimanis’ conviction for that act, 
under these circumstances, was not error. 

[14] Finally, we note that the argument regarding the preju- 
dicial impact of conviction evidence was neither assigned as 
error nor briefed by Dreimanis. “To be considered by an appel- 
late court, [a claimed prejudicial] error must be assigned and 
discussed in the brief of one claiming that prejudicial error has 
occurred.” Lange v. Crouse Cartage Co., 253 Neb. 718, 723, 
572 N.W.2d 351, 354 (1998). Of course, an appellate court may, 
at its option, notice plain error. Fiscel v. Beach, 254 Neb. 678, 
578 N.W.2d 52 (1998). Plain error exists where there is error, 
plainly evident from the record but not complained of at trial, 
which prejudicially affects a substantial right of a litigant and is 
of such a nature that to leave it uncorrected would cause a mis- 
carriage of justice or result in damage to the integrity, reputa- 
tion, and fairness of the judicial process. /d. Because, as 
explained above, introduction of evidence of Dreimanis’ prior 
conviction as a part of admissible prior bad acts evidence did 
not prejudicially affect a substantial right of Dreimanis, it was 
not plain error. This argument is accordingly rejected. 


CONCLUSION 
For the reasons set forth above, the decision of the district 
court for Lancaster County is affirmed in all respects. 
AFFIRMED. 
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1. Partition: Title: Final Orders. In a partition action where everything depends upon 
the title and the nature of the title, and where, when that question is determined, the 
whole thing is determined, such determination is a final order. 

2. Final Orders: Appeal and Error. There are three types of final orders which may 
be reviewed on appeal. The three types are (1) an order which affects a substantial 
right in an action and which determines the action and prevents a judgment, (2) an 
order affecting a substantial right made during a special proceeding, and (3) an order 
affecting a substantial right made on summary application in an action after a judg- 
ment is rendered. 

3. ___:___. An order affecting a substantial right is a final, appealable order. 

4. ___:____. A special proceeding within the meaning of Neb. Rev. Stat. § 25-1902 
(Reissue 1995), defining a final order, must be one that is not an action and is not and 
cannot be legally a step in an action as part of it. 


Appeal from the District Court for Merrick County: MICHAEL 
Owens, Judge. Appeal dismissed. 


Dennis W. Collins and Scott A. Gray, of Jewell, Collins & 
DeLay, for appellant Farm Credit Bank of Omaha. 


Rodney W. Wetovick, of Wroblewski Law Office, for 
appellees. 


Mugs, INBoDy, and CARLSON, Judges. 


Mugs, Judge. 
INTRODUCTION 

Thomas J. Hake and Janet A. Hake brought an action to 
partition certain real estate located in Merrick and Nance 
Counties, Nebraska. Thomas and Janet subsequently filed a 
motion for summary judgment, essentially seeking a determina- 
tion that a mortgage held by Farm Credit Bank of Omaha, 
Nebraska (FCB), was invalid. The trial court granted the 
motion, and FCB timely appealed. This court issued an order to 
show cause why the appeal should not be dismissed for lack of 
jurisdiction but permitted the parties to proceed with oral argu- 
ments. For the reasons set forth below, we dismiss the appeal 
for lack of jurisdiction. 
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BACKGROUND 

On March 3, 1997, Thomas and Janet filed a petition for par- 
tition of certain real estate. Thomas and Janet alleged, inter alia, 
that Weldon W. Hake owned an undivided one-half interest in 
the following real estate: the south half of Section 20, Township 
15 North, Range 8 West of the 6th P.M., in Merrick County, 
Nebraska; the west half of Section 5, Township 15 North, Range 
8 West of the 6th P.M., in Nance County, Nebraska; the south- 
east quarter of Section 5, Township 15 North, Range 8 West of 
the 6th PM., in Nance County, Nebraska; and the northeast 
quarter of Section 8, Township 15 North, Range 8 West of the 
6th P.M., in Nance County, Nebraska. 

Thomas and Janet alleged that Thomas, Timothy Hake, Todd 
Hake, Pamela Lienemann, and Patricia Davis were seized of an 
undivided one-tenth interest in said real estate which they inher- 
ited when their mother died. The petition further alleged that 
the above-described property, as well as the north half of 
Section 29, Township 15 North, Range 9 West of the 6th P.M., 
in Howard County, Nebraska; and the south half of Section 32, 
Township 16 North, Range 8 West of the 6th P.M., in Nance 
County, Nebraska, were subject to a promissory note and deed 
of trust dated April 16, 1990 (hereinafter referred to as the “trust 
deed”), held by FCB. According to Thomas and Janet’s petition, 
the current outstanding balance owed on the promissory note 
was $232,700.29, plus interest. Thomas and Janet prayed, inter 
alia, that the court determine the interests of the above-named 
parties and partition the land, or “{i]f the real estate cannot be 
partitioned without prejudice to the rights of the owners, the 
real estate be sold and the proceeds thereof divided to the 
encumbrancers and the owners as their rights may appear.” 

On June 19, 1997, FCB moved for leave to file an amended 
answer. Below, the court and all parties treated the amended 
answer as having been allowed, and we shall do the same. In 
FCB’s amended answer, it alleged, inter alia, that on or about 
July 13, 1979, Weldon and Doris Hake, then husband and wife, 
and Thomas and Timothy executed a promissory note in the 
principal sum of $478,800, and that to secure payment of the 
promissory note, Weldon, Doris, Thomas, and Timothy exe- 
cuted a mortgage, duly recorded on July 13, 1979, to the north- 
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west quarter (except a certain tract) of Section 12, Township 14 
North, Range 8 West of the 6th P.M., in Merrick County, 
Nebraska; the south half of Section 20, Township 15 North, 
Range 8 West of the 6th P.M., in Merrick County, Nebraska; the 
west half of the southwest quarter of Section 5, Township 15 
North, Range 8 West of the 6th PM., in Nance County, 
Nebraska; the southeast quarter (except a certain tract) of 
Section 5, Township 15 North, Range 8 West of the 6th P.M., in 
Nance County, Nebraska; and the north half of Section 29, 
Township 15 North, Range 9 West of the 6th P.M., in Howard 
County, Nebraska. 

At this point, we would note that FCB is the successor in 
interest to the rights of the Federal Land Bank of Omaha, the 
original mortgagee. In order to avoid further confusion in this 
case, and because it is irrelevant to this appeal, we will hereafter 
make no further distinction between the Federal Land Bank of 
Omaha and FCB and will refer to both as “FCB.” FCB further 
alleged that pursuant to an amendment to an amended plan of 
reorganization, which was approved by the U.S. Bankruptcy 
Court, a trust deed and assignment of rents, dated April 16, 
1990, and recorded on July 9, 1990, was executed by Weldon 
and Janet J. Hake, then husband and wife. The property 
described in the trust deed, attached to the answer, is as follows: 
the south half of Section 20, Township 15 North, Range 8 West 
of the 6th P.M., in Merrick County, Nebraska; the north half of 
Section 29, Township 15 North, Range 9 West of the 6th P.M., 
in Howard County, Nebraska; the southeast quarter and the east 
half of the southwest quarter of Section 5, Township 15 North, 
Range 8 West of the 6th P.M., in Nance County, Nebraska; the 
south half of Section 32, Township 16 North, Range 8 West of 
the 6th P.M., in Nance County, Nebraska; an undivided one-half 
interest in the west half of the southwest quarter of Section 5, 
Township 15 North, Range 8 West of the 6th P.M., in Nance 
County, Nebraska; an undivided one-half interest in the north- 
west quarter of Section 5, Township 15 North, Range 8 West of 
the 6th P.M., in Nance County, Nebraska; and an undivided one- 
half interest in the northeast quarter of Section 8, Township 15 
North, Range 8 West of the 6th P.M., in Nance County, 
Nebraska. 
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FCB further alleged that the balance due and owing on the 
1979 promissory note from Timothy and Thomas was 
$585,558.83, plus interest, and that by reason of the amendment 
to the amended plan of reorganization, Weldon is indebted on 
the promissory note in the amount of $232,700.29. 

In Thomas and Janet’s reply filed August 4, 1997, they 
alleged, inter alia, that FCB had accelerated the debt on the 
1979 promissory note and foreclosed on the mortgage and that 
FCB had made no effort to collect a deficiency judgment and 
was therefore barred by the statute of limitations from collect- 
ing any deficiency. Thomas and Janet moved for partial sum- 
mary judgment on October 10, 1997, seeking an order that the 
court allow them 

to enforce [Thomas’] settlement for the reason that the 
issues raised by [FCB’s] amended Answer . . . in which it 
is stated that Plaintiff, Thomas Hake and Timothy Hake 
are indebted to [FCB] are irrelevant, since no genuine 
issue of material fact can be raised establishing that [FCB] 
is still in a secured position as to the land which is the sub- 
ject of the Partition Action. 

At the hearing held November 17, 1997, evidence was pre- 
sented establishing that on November 7, 1986, FCB was granted 
a decree of foreclosure on the mortgage. There is nothing in our 
record to indicate that the land was ever sold. Sometime after 
the decree of foreclosure was issued but apparently prior to the 
sale of the mortgaged property, Weldon filed for bankruptcy. We 
say apparently, because our record fails to show when Weldon 
filed. On March 2, 1989, Weldon filed an amendment to the 
amended plan of reorganization. The plan provided, inter alia, 
that FCB would retain its real estate mortgage; that Weldon 
would execute and deliver a deed of trust to the trust deed prop- 
erty described in FCB’s answer above; that Weldon warranted 
that he was the fee simple owner of all of said real estate; that 
Weldon would execute and/or obtain any additional documents 
to prove that he was the fee simple owner; that Weldon would 
pay FCB $297,536.75 in satisfaction of FCB’s secured claim; 
that nothing in the plan was intended to affect the rights and 
obligations of Timothy and Thomas; and that FCB reserved all 
rights with respect to the obligation owed to FCB by Timothy 
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and Thomas. A copy of the plan is part of our record. Timothy 
and Thomas are not parties or signatories to the plan. 

The U.S. Bankruptcy Court approved the plan on April 12, 
1989. On April 16, 1990, Weldon and Janet J. executed the trust 
deed described above. The trust deed provided that it was being 
given to secure the 1979 promissory note and was payable 
according to the terms of the promissory note “as modified by 
the Plan of Reorganization confirmed on April 11, 1989.” On 
June 26, 1990, Timothy and Thomas deeded the north half of 
Section 29, Township 15 North, Range 9 West of the 6th PM., 
in Howard County, Nebraska, property to Weldon. This prop- 
erty was one of the parcels described in the trust deed. 

After reviewing the evidence, the trial court found, inter alia, 
that FCB’s “acceptance of the April 16, 1990, Deed of Trust and 
its failure to pursue a deficiency judgment against Timothy and 
Thomas Hake precludes it from asserting the validity of the 
1979 mortgage.” The court held that FCB “will hereafter be 
limited to asserting only that debt created by the April 16, 1990, 
Deed of Trust as a lien against the property which is the subject 
of this Partition Action.’ (Emphasis supplied.) FCB timely 
appeals. 


ASSIGNMENT OF ERROR 
FCB alleges, restated, that the trial court erred in granting the 
motion for summary judgment. 


STANDARD OF REVIEW 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Shivvers v. American Family Ins. Co., 256 Neb. 159, 589 
N.W.2d 129 (1999). 


DISCUSSION 
Before reaching the legal issues presented for review, it is the 
duty of an appellate court to determine whether it has jurisdic- 
tion over the matter before it. Dvorak v. Bunge Corp., 256 Neb. 
341, 590 N.W.2d 682 (1999); Gordon v. Community First State 
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Bank, 255 Neb. 637, 587 N.W.2d 343 (1998). In the absence of 
a final order from which an appeal may be taken, the appeal 
must be dismissed for lack of jurisdiction. State ex rel. Keener 
v. Graff, 251 Neb. 571, 558 N.W.2d 538 (1997). 

In the present case, the trial court determined that FCB was 
limited to asserting only the debt created by the April 16, 1990, 
trust deed as a lien against the property which is the subject of 
the present partition action. Of course, the trust deed itself cre-— 
ated no debt, but, rather, secured a debt. In any event, the effect 
of the trial court’s order left many issues unanswered. 

[1] Thomas and Janet brought the present action as a parti- 
tion action. See Neb. Rev. Stat. § 25-2170 et seq. (Reissue 
1995). The primary purpose of such an action is to divide the 
various ownership interests by sale or in kind. It naturally fol- 
lows that it becomes fundamental to determine the shares and 
interests of all of the parties. § 25-2179. Indeed, in a partition 
action where everything depends upon the title and the nature of 
the title, and where, when that question is determined, the 
whole thing is determined, such determination is a final order, 
within the meaning of the statute, and is appealable. Peterson v. 
Damoude, 95 Neb. 469, 145 N.W. 847 (1914) (referring to Rev. 
Stat. § 8176 (1913), the predecessor to Neb. Rev. Stat. § 25-1902 
(Reissue 1995)). 

Here, of course, the effect of the trial court’s order was not to 
determine title to the property. Indeed, whether Thomas and 
Janet have any interest in the parcels described in their partition 
petition, and if so which ones, has not even been determined. 
Moreover, there is no suggestion in our record that the “whole 
thing,” meaning the entire proceeding, would have been deter- 
mined by a determination of title even if that had occurred. 

A partition action is multifaceted litigation. The appealabil- 
ity of orders traditionally arising in such actions depends, at the 
most basic level, on the nature of the controversy resolved by 
the order. See, e.g., Peterson v. Damoude, supra. As stated, if an 
order does not determine a title issue in a setting where such 
determination will dispose of the whole case or does not involve 
a title or ownership issue which, while not the sole issue, is one 
which the parties have requested to be determined first, the 
order is not final but must await a partition of the land before it 
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can be presented on appeal. See id. The order here does not fall 
into either of the categories defined in Peterson v. Damoude, 
supra, as a final, appealable order. Moreover, we believe the 
order now before us also fails to be appealable under a more 
general analysis. 
[2] There are three types of final orders which may be 
reviewed on appeal. The three types are (1) an order which 
affects a substantial right in an action and which determines the 
action and prevents a judgment, (2) an order affecting a sub- 
stantial right made during a special proceeding, and (3) an order 
affecting a substantial right made on summary application in an 
action after a judgment is rendered. O’Connor v. Kaufman, 255 
Neb. 120, 582 N.W.2d 350 (1998). See Charles Vrana & Son 
Constr. v. State, 255 Neb. 845, 587 N.W.2d 543 (1998). Only 
the first two types of these orders are potentially involved here. 
[3] To constitute a final, appealable order under the first cat- 
egory, the case must involve an order which affects a substan- 
tial right in an action and which determines the action and pre- 
vents a judgment. O’Connor vy. Kaufman, supra. To be final, an 
order must dispose of the whole merits of the case and 
must leave nothing for further consideration of the court, 
and thus, the order is final when no further action of the 
court is required to dispose of the pending cause; however, 
if the cause is retained for further action, the order is 
interlocutory. 

Moulton v. Board of Zoning Appeals, 251 Neb. 95, 100, 555 

N.W.2d 39, 44 (1996). See Elliott v. First Security Bank, 249 

Neb. 597, 544 N.W.2d 823 (1996). 

The mere fact that an appeal was prosecuted from an order 
sustaining a partial summary judgment is not determinative of 
the cause. Whether a partial summary judgment is a final and 
appealable order depends upon its effect. Larsen v. Ralston 
Bank, 236 Neb. 880, 464 N.W.2d 329 (1991). But see O’Connor 
v. Kaufman, supra (implying that true partial summary judg- 
ment is by definition never final, appealable order). 

As already discussed, the issue of title to the land in question 
was not determined by the order before us. But, even assuming 
that there was no dispute about title, there has also been no 
determination in this case of the nature or extent of the credi- 
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tors’ liens. Section 25-2173 provides that if there is a lien “upon 
one or more undivided interests of any of the parties, (the lien] 
shall, after partition or sale, remain a charge upon those partic- 
ular interests or the proceeds thereof. But the due proportion of 
costs is a charge upon those interests paramount to all other 
liens”” Here, Thomas and Janet’s operative petition joined sev- 
eral creditors as defendants, including FCB and certain taxing 
authorities. The trial court’s order does not address the liens of 
any alleged creditors other than FCB. Even as to FCB, although 
the trial court held that it was limited to asserting the lien cre- 
ated by the trust deed, the court made no determination of the 
amount of that lien; whether it was a lien upon one, all, or some 
of the various parcels of land; whether it affected one or all of 
the parties; or FCB’s priority among the other creditors. 

The effect of the present order granting partial summary 
judgment was to decide one part of the subissue of which cred- 
itors have an interest in the subject land and the nature and 
extent of those interests. There remain numerous issues that 
must be determined before the “whole merits of the case” are 
disposed of and the property can be partitioned as prayed for by 
Thomas and Janet’s petition. We conclude that the order grant- 
ing partial summary judgment did not “determine the action and 
prevent a judgment” and that it is not a final, appealable order 
under the first category. See O’Connor v. Kaufman, 255 Neb. 
120, 582 N.W.2d 350 (1998). 

[4] To constitute a final, appealable order under the second 
category, the order must affect a substantial right made during a 
special proceeding. /d. A substantial right is clearly involved in 
this case. The question is whether an order granting a motion 
for partial summary judgment is a “special proceeding.” The 
Nebraska Supreme Court has recently determined that it is not, 
stating that 

“*{a] special proceeding within the meaning of the statute 
defining a final order must be one that is not an action and 
is not and cannot be legally a step in an action as part of 
it. None of the many steps or proceedings necessary or 
permitted to be taken in an action to commence it, to join 
issues in it, and conduct it to a final hearing and judgment 
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can be a special proceeding within the terms of the 
Statute. ...’” 

O’Connor v. Kaufman, 255 Neb. at 123, 582 N.W.2d at 353. 
The grant of a motion for partial summary judgment 
merely resolves one or several of the issues involved in the 
entire action or the “main case.” [Citation omitted.] A 
motion for partial summary judgment is not a special rem- 
edy or a special application to the court, as is a special pro- 
ceeding, but, rather, a motion for partial summary judg- 
ment is merely one particular tool that may be used to 
resolve certain issues in the case. 

255 Neb. at 124, 582 N.W.2d at 354. 

As stated, the order involved in the present case resolved 
only one of several issues in this action. Although it affects a 
substantial right, the motion is only one step toward determin- 
ing the rights of FCB and the other parties. Thus, the motion for 
partial summary judgment was not a “special remedy” or “spe- 
cial application.” Thus, the resulting order is not a final, appeal- 
able order under the second category. See O’Connor v. 
Kaufman, supra. 

In sum, Thomas and Janet’s motion for partial summary 
judgment essentially sought a “declaration” that FCB’s mort- 
gage was no longer valid. While that issue was properly pre- 
sented in the partition proceedings, it was only one of many to 
be determined. The trial court’s order granting partial summary 
judgment was not a final, appealable order, and we are without 
jurisdiction to determine the merits of this appeal. See, id.; 
Peterson v. Damoude, 95 Neb. 469, 145 N.W. 847 (1914). 

In view of our resolution of this appeal, we feel it appropri- 
ate to briefly comment on recent legislation on the topic of final 
orders. As is apparent in this case, the entry of an order address- 
ing fewer than all the issues often places the opposing party 
between the proverbial rock and a hard place. If the opponent 
appeals and the order is determined to not be final, then valu- 
able time and resources are expended with no resolution of the 
substantive issue raised on appeal. On the other hand, waiting 
until the entire case is finally determined involves the risk that 
an appellate court will decide that the order was final, in which 
event consideration of the issue is forever barred because it was 
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untimely presented. See Justice Caporale’s concurring opinions 
in O’Connor v. Kaufman, supra, and Larsen v. Ralston Bank, 
236 Neb. 880, 464 N.W.2d 329 (1991). 

In 1998, the Nebraska Legislature passed 1998 Neb. Laws, 
L.B. 234, effective July 15, 1998. The bill has been partially 
codified in Neb. Rev. Stat. § 25-705(6) (Cum. Supp. 1998), 
which provides: 

When more than one claim for relief is presented in an 
action, whether as a claim, counterclaim, cross-claim, or 
third-party claim, or when multiple parties are involved, 
the court may direct the entry of a final judgment as to one 
or more but fewer than all of the claims or parties only 
upon an express determination that there is no just reason 
for delay and upon an express direction for the entry of 
judgment. In the absence of such determination and direc- 
tion, any order or other form of decision, however desig- 
nated, which adjudicates fewer than all the claims or the 
rights and liabilities of fewer than all the parties shall not 
terminate the action as to any of the claims or parties, and 
the order or other form of decision is subject to revision at 
any time before the entry of judgment adjudicating all the 
claims and the rights and liabilities of all the parties. 

We render no opinion on if or how this statute may have 
impacted the resolution of the final order issue in this case, 
because the order appealed from here was entered before the 
effective date of the statute. However, if properly applied, the 
statute offers the potential to eliminate some of the uncertainty 
that plagues the elusive concept of a “final, appealable order” in 
our state. 


CONCLUSION 
The order granting the motion for partial summary judgment 
was not a final, appealable order. Because we lack jurisdiction 
to determine the merits of this appeal, it is dismissed. 
APPEAL DISMISSED. 


386 8 NEBRASKA APPELLATE REPORTS 


ROBERT M. CHAPMAN, APPELLANT, V. 
DEPARTMENT OF MOTOR VEHICLES, APPELLEE. 
594 N.W. 2d 655 


Filed May 18, 1999. No. A-97-767. 


1. Default Judgments: Pieadings: Damages. In the case of an original action filed in 
the district court, the failure of a defendant to file a responsive pleading entitles the 
plaintiff to a default judgment, without evidence in support of the allegations of the 
petition, except as to allegations of value or damages. 

2. Statutes: Courts. Statutory language is to be given its plain and ordinary meaning, 
and a court will not resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. 

3. Statutes. Statutory language is to be interpreted so as to reach a sensible and harmo- 
nious, rather than an absurd, result, as well as a result which best achieves the pur- 
poses of the statute. 


Appeal from the District Court for Sarpy County: GEORGE A. 
THOMPSON, Judge. AFFIRMED. 


Charles O. Forrest, of Dwyer, Smith, Grimm, Gardner, Lazer, 
Pohren & Rogers, for appellant. 


Michael L. Munch, Sarpy County Attorney, for appellee. 
IRWIN, Chief Judge, and HANNON and SIEVERS, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Robert M. Chapman appeals from an order of the district 
court affirming the decision of the Department of Motor 
Vehicles (DMV) to administratively revoke Chapman’s driver’s 
license, pursuant to Neb. Rev. Stat. §§ 60-6,205 to 60-6,208 
(Reissue 1993 & Cum. Supp. 1996), for Chapman’s refusal to 
submit to a chemical test, in violation of Neb. Rev. Stat. 
§ 60-6,197 (Cum. Supp. 1996). On appeal, Chapman asserts 
that he was entitled to a default judgment from the district court 
and that he was not adequately advised of the procedures of 
administrative license revocation. Finding no merit to 
Chapman’s assertions on appeal, we affirm. 


II. BACKGROUND 
Chapman was stopped by a police officer on August 19, 
1996. As a result of the traffic stop, the officer attempted to 
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administer a preliminary breath test, which Chapman refused. 
The officer placed Chapman under arrest for driving under the 
influence of alcohol, speeding, and refusing to take the prelim- 
inary breath test. Chapman was transported to the Sarpy County 
jail, where he was directed to submit to a postarrest chemical 
test. Chapman also refused to submit to that test. 

According to the evidence in the record, the arresting officer 
advised Chapman of the consequences set forth on a postarrest 
chemical test advisement form. Specifically, the advisement 
form indicated that “[r]efusal to submit to such test or tests is a 
separate crime for which you may be charged.” Additionally, 
Chapman was provided a copy of a “Sworn Report,” which con- 
tained a section titled “Operation of Administrative License 
Revocation — How to Request a Hearing.” That section con- 
tained a brief statement of the revocation procedure. Finally, the 
advisement form informed Chapman of the relevant rules and 
regulations for the hearing procedure, as well as notifying him 
how to obtain a copy of the rules and regulations. 

On September 19, 1996, DMV entered an order revoking 
Chapman’s driver’s license for a period of 1 year, based on his 
refusal to submit to a postarrest chemical test. Chapman filed 
his petition on October 2 for judicial review of the administra- 
tive decision, pursuant to § 60-6,208. 

On April 1, 1997, Chapman moved the trial court for a 
default judgment, arguing that no answer was ever filed in 
response to his petition for judicial review. The court took the 
request under advisement, and no ruling thereon appears in the 
record. However, the court proceeded with a hearing on June 
13, wherein the county attorney appeared on behalf of DMV. 
After the hearing, the court affirmed the decision of DMV. 
Chapman appealed to this court. 


HI. ASSIGNMENTS OF ERROR 
On appeal, Chapman has assigned four errors, which we have 
consolidated for discussion to two. First, Chapman asserts the 
district court erred in refusing to grant his motion for default 
judgment. Second, Chapman asserts the district court erred in 
affirming DMV’s order of revocation because the advisement 
form read to Chapman was inadequate. 
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IV. ANALYSIS 


1. DEFAULT JUDGMENT 

Chapman first asserts that the district court erred in refusing 
to grant his motion for default judgment. As noted above, there 
is no ruling on this motion apparent in the record before us. 
However, because the court proceeded with hearing the merits 
of the case and rendering an ultimate ruling thereon, we will 
presume, for the sake of argument, that the court did overrule 
the motion. 

[1] It is accurate that in the case of an original action filed in 
the district court, the failure of a defendant to file a responsive 
pleading entitles the plaintiff to a default judgment, without evi- 
dence in support of the allegations of the petition, except as to 
allegations of value or damages. See State on behalf of Yankton 
v. Cummings, 2 Neb. App. 820, 515 N.W.2d 680 (1994). 
However, the present case is not an original action filed in the 
district court, but, rather, is an appeal to the district court from 
an administrative agency decision, governed by the provisions 
of the Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901 
to 84-920 (Reissue 1994 & Cum. Supp. 1998). Section 84-917 
provides the requisite filings by the various parties in a con- 
tested case appealed from an administrative agency to the dis- 
trict court. According to that provision, there is no requirement 
for the agency to file a responsive pleading. The agency is 
required to prepare and transmit to the court a certified copy of 
the official record before the agency. § 84-917(4). The agency 
is not, however, required to file a responsive pleading. As such, 
we conclude the district court was not in error in failing to grant 
Chapman a default judgment. This assigned error is without 
merit. 


2. POSTARREST ADVISEMENT 

Chapman next asserts that the district court erred in affirm- 
ing the revocation of his license because the postarrest advise- 
ment form read by the officer failed to adequately advise him of 
the procedures for license revocation and did not satisfy the 
Statutory requirements for an adequate advisement. In support 
of Chapman’s position, he cites to rationale in the Nebraska 
Supreme Court decisions in Perrine v. State, 249 Neb. 518, 544 
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N.W.2d 364 (1996); Biddlecome v. Conrad, 249 Neb. 282, 543 
N.W.2d 170 (1996); and Smith v. State, 248 Neb. 360, 535 
N.W.2d 694 (1995). In those three cases, and others decided in 
accordance with them, the Supreme Court held various postar- 
rest advisement forms inadequate because they failed to advise 
a motorist of all the consequences of refusing or failing a chem- 
ical test. Chapman asserts in his brief that the same rationale 
should be applied to find the advisement form inadequate con- 
cerning its statement of the operation of the administrative 
license revocation procedures. 

Section 60-6,205(4) provides that the “notice of revocation 
shall contain a statement explaining the operation of the admin- 
istrative revocation procedure.” In his brief, Chapman asserts 
the statement contained in the notice in the present case is inad- 
equate because it does not contain all of the details about the 
revocation procedure found in the relevant administrative rules 
and regulations, such as the fact that the motorist has the right 
to subpoena witnesses with personal knowledge. We disagree. 

[2,3] In general, statutory language is to be given its plain 
and ordinary meaning, and a court will not resort to interpreta- 
tion to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. Kimball v. Nebraska Dept. of Motor 
Vehicles, 255 Neb. 430, 586 N.W.2d 439 (1998). See, also, Boss 
v. Fillmore Cty. Sch. Dist. No. 19, 251 Neb. 669, 559 N.W.2d 
448 (1997). Statutory language is to be interpreted so as to 
reach a sensible and harmonious, rather than an absurd, result, 
as well as a result which best achieves the purposes of the 
statute. See Slagle v. J.P. Theisen & Sons, 251 Neb. 904, 560 
N.W.2d 758 (1997). See, also, Boss v. Fillmore Cty. Sch. Dist. 
No. 19, supra. In the present case, we conclude that the plain 
and ordinary meaning of the statute is satisfied by the notice 
provided to Chapman, and Chapman did receive an adequate 
statement of the operation of the administrative license revoca- 
tion procedure. We think it would not be a sensible result to 
conclude, as Chapman’s counsel asserted at argument, that 
motorists should be provided with a 14-page copy of all the rel- 
evant rules and regulations governing the procedure at the time 
of the traffic stop. 
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Chapman also raises an issue on appeal concerning the fact 
that a motorist can request a copy of the relevant rules and regu- 
lations but must pay a fee of $1 payable to DMV. From our 
review of the record, it is apparent this issue was not properly 
raised or ruled upon by the district court, and we will not 
address it further. See Wolgamott v. Abramson, 253 Neb. 350, 
570 N.W.2d 818 (1997) (only issues properly presented to and 
passed upon by district court may be raised on appeal to higher 
court). 


V. CONCLUSION 
Finding no merit to either of Chapman’s assigned errors, we 
affirm. 
AFFIRMED. 


Hott County SCHOOL DistricT No. 0025, COMMONLY KNOWN AS 
WesT HOLT RurAL HIGH SCHOOL, A POLITICAL SUBDIVISION OF 
THE STATE OF NEBRASKA, APPELLANT, V. RICHARD L. DIXon, 
AN INDIVIDUAL, DOING BUSINESS AS TRACK RENOVATIONS & 
ASPHALT COATING, APPELLEE. 

594 N.W. 2d 659 


Filed May 18, 1999. No. A-97-1296. 


1, Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Summary Judgment: Proof. A party moving for summary judgment has the burden 
of showing that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that the moving party is entitled to judgment as a matter of 
law. 

4. Summary Judgment: Evidence: Proof. After a party moving for summary judg- 
ment has shown facts warranting judgment as a matter of law, the opposing party has 
the burden to present evidence showing an issue of material fact which prevents judg- 
ment as a matter of law. 


10. 


11. 


12. 


13. 
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Summary Judgment: Affidavits. If a movant for summary judgment submits an 
affidavit as to a material fact and that fact is not contradicted by the adverse party, 
the movant is entitled to summary judgment. 

Affidavits. Supporting and opposing affidavits shall be made on personal knowl- 
edge, shall set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated therein. 
Summary Judgment: Affidavits. To be effective, evidence opposing the rendition 
of a summary judgment must be made on personal knowledge and show affirma- 
tively that the affiant is competent to testify to the matters stated therein. 
Additionally, statements in affidavits as to opinion, belief, or conclusions of law are 
of no effect. 

Evidence. Opinion evidence which is unsupported by appropriate foundation is not 
admissible. 

Trial: Witnesses. The opinion of a lay witness, formed without personal knowledge, 
would be inadmissible at trial. 

Hearsay: Words and Phrases. Hearsay is defined as a statement, other than one 
made by the declarant while testifying at a trial or hearing, offered in evidence to 
prove the truth of the matter asserted. 

Walver: Appeal and Error. Errors not assigned in an appellant’s initial brief are 
waived and cannot be asserted for the first time in a reply brief. 

Appeal and Error. An appellate court always reserves the right to note plain error 
which was not complained of at trial or on appeal but is plainly evident from the 
record, and which is of such a nature that to leave it uncorrected would result in dam- 
age to the integrity, reputation, or fairness of the judicial process. 

Summary Judgment: Motions for Continuance: Affidavits. As a prerequisite for 
a continuance, or additional time or other relief, under Neb. Rev. Stat. § 25-1335 
(Reissue 1995), a party is required to submit an affidavit stating a reasonable excuse 
or good cause for the party’s inability to oppose a summary judgment motion. 


Appeal from the District Court for Holt County: WILLIAM B. 


CASSEL, Judge. Affirmed. 


Steve Williams, of Recknor & Associates, for appellant. 
Melissa A. Schrant, of Freese & Einspahr, P.C., for appellee. 
Mugs, INBopDy, and CARLSON, Judges. 


CARLSON, Judge. 


Holt County School District No. 0025, commonly known as 


West Holt Rural High School (West Holt), appeals from an order 
of the district court for Holt County, dated December 1, 1997, 
granting a motion for summary judgment filed by Richard L. 
Dixon, an individual, doing business as Track Renovations & 
Asphalt Coating. For the reasons set forth below, we affirm. 
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BACKGROUND 

In a petition filed April 11, 1997, West Holt alleged that on 
April 27, 1995, Dixon entered into a contract with West Holt to 
undertake certain repairs on the athletic running track at the 
West Holt high school. West Holt alleged that Dixon performed 
the contract but did so in a nonworkmanlike and negligent man- 
ner and that as a result, the track had experienced numerous 
cracks and deteriorated into an unusable and dangerous condi- 
tion. West Holt alleged that there were numerous separations 
between the running surface and the base materials and that the 
filler material Dixon applied to the cracks on the track had sep- 
arated from the cracks and failed to bond. 

In its first cause of action, West Holt alleged that as a proxi- 
mate result of Dixon’s breach of the contract, it was required to 
make temporary repairs to the track in an effort to comply with 
its interscholastic contracts. West Holt alleged that these tempo- 
rary repairs cost $2,800. In its second cause of action, West Holt 
alleged that as a proximate result of Dixon’s breach, it would be 
required to remove the improperly placed surface on the track 
and redo the work previously done on the track by Dixon. West 
Holt alleged that the fair and reasonable cost of these repairs is 
$28,300. In total, West Holt requested $31,300 in damages, 
costs of the action, and other just and equitable relief. 

In an answer filed May 15, 1997, Dixon admitted that he 
undertook to perform the contract but denied every other alle- 
gation in West Holt’s petition, except those constituting admis- 
sions against West Holt’s interest. Dixon requested that West 
Holt’s petition be dismissed with prejudice at West Holt’s costs 
and that he be awarded his costs and expenses. 

On October 24, 1997, Dixon filed a motion for summary 
judgment and requested that the trial court dismiss West Holt’s 
petition because there was no genuine issue as to any material 
fact. Dixon stated that he was entitled to judgment as a matter 
of law. 

A hearing on Dixon’s motion for summary judgment was 
held on November 12, 1997. At the hearing, Dixon offered into 
evidence his deposition and affidavit; the affidavit of George 
Shinker, the former superintendent of West Holt; and the con- 
tract at issue in the instant case. 
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In Dixon’s affidavit, he stated that in the summer and fall of 
1994, he negotiated with the West Holt school board (Board) 
with respect to doing some work on the track at the school. 
Dixon stated that he spoke with Shinker, the superintendent of 
West Holt at that time. Dixon stated that early in the negotiation 
process, he viewed the track and noticed that the track had a 
problem with cracking. Dixon stated that after speaking with 
Shinker, he made his first proposal, suggesting that he com- 
pletely tear out the track and redo it. Dixon testified that he told 
both the Board and Shinker that cracking would always be a 
problem unless he fixed the base, where the problem originated, 
and that this was the only way to eliminate any problems with 
cracking. Dixon stated that he told the Board that anything else 
would be nothing more than a temporary fix, that the cracking 
would continue and very likely worsen, and that the track itself 
would continue to deteriorate. Dixon stated that it would cost 
$140,000 to tear up the track and redo it and that because of the 
cost, the Board rejected his first proposal. 

Dixon stated that the Board chose another alternative, sign- 
ing two contracts on May 1, 1995. Pursuant to the first contract, 
Dixon was required to repair any cracks and place a new rubber 
surface on the high jump area and two runway areas at the West 
Holt high school. In the second contract, Dixon agreed to repair 
the cracks and apply a new surface to the school’s running 
track. Only the second contract is at issue in this appeal, and 
therefore, we will not discuss the first contract further. In the 
contract at issue, Dixon included a 3-year guarantee on the 
materials he used as well as his workmanship, “except that as 
applied to cracks.” 

Dixon stated that he told Shinker and the Board that the 
longevity of his work would depend on maintenance of the 
track. Dixon stated that he suggested that West Holt maintain 
the track on at least an annual basis. Dixon stated that without 
such maintenance, the track would start deteriorating, even 
deteriorate rapidly, and that the cracks would reopen, depending 
on the water cycle. Dixon stated that the Board rejected the 
maintenance agreement he proposed with the contract, the 
Board concluding that it would deal with the issue when and if 
problems occurred. Dixon stated that he also suggested to the 
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Board that curbs be installed around the track, preventing the 
track from expanding and contracting, which causes cracks. 
Dixon stated that he advised Shinker and the Board that this 
would prevent new cracks from developing, but that it would 
not do much to fix the existing cracks unless the base was sta- 
bilized. Dixon stated that the Board rejected this proposal, 
claiming that the cost of $20,000 was beyond its means. 

Similarly, in Dixon’s deposition, he testified that he is self- 
employed and that he has been repairing and installing running 
tracks since 1983. Dixon testified that since 1983, he has 
installed 75 to 80 tracks. Dixon testified that he was a sole pro- 
prietor while working on the West Holt track and that he incor- 
porated his business, effective April 1, 1997. Dixon outlined the 
work he had done on the West Holt track in October 1995, stat- 
ing that he filled in the existing cracks on the track’s surface, 
cleaned the track surface, and applied a new rubber surface to 
the track in multiple layers. Dixon stated that he also applied a 
topcoat to the track and restriped the track. Dixon stated that the 
work on the track took approximately 2 weeks and that a freeze 
of unknown duration slowed the project’s completion. Dixon 
specified the materials and the tools used to complete his work 
on the track and stated that he used the materials and tools he 
normally uses. Dixon stated that none of the equipment had bro- 
ken down during the job and that he had had no problems with 
his workers. Dixon stated that a minor act of vandalism 
occurred during the project, but did not affect or hinder his 
work. 

Dixon testified that West Holt contacted him sometime after 
October 1995 to inspect the track, stating that several of the 
cracks on the track had reopened. Dixon testified that he did not 
inspect the West Holt track at that time. 

Dixon testified that on June 27, 1996, West Holt changed its 
mind about entering into an annual maintenance contract with 
Dixon and contacted Dixon in writing requesting that Dixon 
perform maintenance work on the track in July 1996. Dixon tes- 
tified that he was unable to accept the offer because of its late 
notice. Dixon testified that sometime in June, July, or August 
1997, he inspected the West Holt track and that whatever cracks 
had reopened had been filled in. Dixon testified that after West 
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Holt filed its lawsuit, but before he filed his answer, he took his 
video camera to West Holt to record the conditions of the track. 

Dixon testified concerning the guarantee included in the con- 
tract regarding the track and testified that West Holt’s allega- 
tions concerning the separation of the rubberized surface from 
the filler material as well as the underlying base were possibly 
excluded from the guarantee in the contract because of the con- 
tract’s exclusion relating to “cracks.” Dixon testified that 
because of the track’s poor foundation, the cracks he filled in 
reopened, causing the surface of the track to crack and separate 
from the track’s base. Dixon testified that he made it very clear 
to the Board that unless the track’s foundation problems were 
corrected, the track would continue to crack. 

In Shinker’s affidavit, he stated that he was the superinten- 
dent of West Holt until May 31, 1995, and that before he left, he 
negotiated with Dixon directly concerning the track, relaying 
information from Dixon to the Board, and from the Board to 
Dixon. Shinker stated that he was present at all conferences 
between Dixon and the Board. 

Shinker stated that he began negotiating with Dixon in the 
summer of 1994. Shinker stated that during the summer, he vis- 
ited at least three schools at which Dixon had previously done 
some work on their tracks. Shinker stated that he visited with 
school personnel at the three schools and that after observing 
the tracks, his impression was that Dixon was competent and 
that he stood behind his work. Shinker stated that the school 
personnel with whom he talked spoke very highly of Dixon. 

Shinker stated that at one point, Dixon did some temporary 
work at West Holt and that when Dixon completed this work, 
both Shinker and the Board were happy with the results. 
Shinker stated that based on this, the Board later approved the 
contract with Dixon. 

Shinker stated that during negotiations regarding the track, 
Dixon first advised him and the Board that in order to correctly 
fix and eliminate the cracks in the existing track, the track 
would have to be redone, including the base. Shinker stated that 
ever since the track was built, West Holt had had problems with 
the track cracking and that these cracks had existed during his 
17 years at West Holt. However, Shinker testified that accord- 
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ing to the Board, Dixon’s first suggestion was cost prohibitive, 
and that the Board rejected this suggestion in its entirety. 

Shinker stated that the Board then went ahead and signed the 
contract regarding the track as detailed above. Shinker stated 
that during the course of negotiations, Dixon told the Board that 
if West Holt wanted the work on the running track to be done in 
the summer months of 1995, a decision would have to be made 
in January or February 1995. Shinker stated that the Board did 
not sign the contract with Dixon until May 1995 and that by that 
time, Dixon’s schedule for the summer of 1995 was full. 
Shinker stated that the later scheduling of the work was due to 
the Board’s delay not Dixon’s. 

Regarding the Board’s execution of the contract, Shinker 
stated that Dixon discussed the guarantee set forth in the con- 
tract with him and the Board. Shinker stated that Dixon told him 
and the Board that there would always be cracking with the 
option the Board had chosen. Shinker stated that Dixon never 
stated that there would not be any more cracking once his work 
was completed and that for this reason, the guarantees in the 
contract excluded “cracks.” Shinker stated that Dixon agreed to 
do the best he could with the cracks, but advised that the track 
would have to be constantly maintained to keep the track 
together. Shinker testified that Dixon made this very clear to 
him and the Board. 

Shinker stated that included with the contracts he presented 
to the Board in the spring of 1995 was a maintenance agreement 
proposed by Dixon. Shinker stated that the Board rejected 
Dixon’s annual maintenance contract and decided to take no 
action on it at that time. 

Shinker also stated that Dixon suggested to the Board that he 
install an “inside/outside” curb on the track to better control the 
contraction and expansion of the track. Shinker stated that the 
Board decided not to install an inside/outside curb, contrary to 
Dixon’s advice. 

West Holt offered into evidence an affidavit of Larry 
Hermsmeyer. In Hermsmeyer’s affidavit, dated November 6, 
1997, he stated that he was the current superintendent of West 
Holt. Hermsmeyer also stated: 
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I have inspected the running track of West Holt Rural High 
School, and I have had others inspect the track on behalf 
of the school district, including Jordan Fisher of Atlas 
Tennis and Track, 1192 235" Street, Boone, IA 50036, 
regarding the condition of the track and the work com- 
pleted by Richard Dixon. It is my understanding that the 
separation of the rubber running membrane from the 
underlying surface is unrelated to the cracks that have 
appeared on the track surface. Rather, the separation of the 
rubber running membrane from the underlying surface is 
due to poor workmanship, improper methods, and faulty 
materials. 

At the hearing, Dixon objected to the last two sentences of 
Hermsmeyer’s affidavit on the bases of foundation, hearsay, and 
legal conclusions. The district court sustained Dixon’s objection 
and did not allow Hermsmeyer’s affidavit into evidence. After 
hearing the parties’ arguments, the district court took the matter 
under advisement. 

In a written order filed December 1, 1997, the district court 
granted Dixon’s motion for summary judgment and dismissed 
West Holt’s petition with prejudice, stating that there was no 
genuine issue of material fact and that Dixon was entitled to 
judgment as a matter of law. The district court also stated, “As 
to the issue of causation, the only evidence is that of the defend- 
ant [Dixon], namely, that the separation of the running mem- 
brane resulted from cracks in the underlying surface and not 
from any defect in materials or workmanship or any other cause 
chargeable to the defendant [Dixon].” 

The district court stated that after Dixon produced this evi- 
dence, the burden of producing evidence to show the existence 
of an issue of fact shifted to West Holt. The district court noted 
that to meet its burden, West Holt had offered into evidence the 
affidavit of Hermsmeyer. The district court stated that it erro- 
neously refused to receive the entire affidavit and that only the 
last two sentences of the affidavit were inadmissible. The dis- 
trict court stated that without the last two sentences of 
Hermsmeyer’s affidavit, West Holt failed to produce any evi- 
dence meeting its burden and showing an issue of material fact. 
Specifically, the district court stated that a superintendent of 
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schools is not, by virtue of that position alone, an expert in mat- 
ters of construction and that causation as to a separation of a 
rubberized surface from the underlying base is a proper matter 
for expert opinion and does not constitute a proper subject for a 
lay opinion. The district court also stated, “To the extent that 
(Hermsmeyer] purports to rely upon statements of Jordan 
Fisher, the two sentences constitute inadmissible hearsay. . . . 
The affidavit simply fails to state sufficient foundation to over- 
come the foundation and hearsay objections interposed by the 
defendant.” West Holt appeals. 


ASSIGNMENTS OF ERROR 

On appeal, West Holt contends that the district court erred in 
granting Dixon’s motion for summary judgment and in finding 
that there was no genuine issue of material fact. Specifically, 
West Holt contends that the district court erred in (1) ruling that 
the final two sentences of Hermsmeyer’s affidavit were inad- 
missible as hearsay, and (2) not giving West Holt adequate 
opportunity to rebut the evidence brought forth by Dixon at the 
summary judgment hearing. 


STANDARD OF REVIEW 

[1-3] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or 
as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Strom v. City of Oakland, 255 Neb. 210, 583 N.W.2d 311 
(1998). In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Jd. A 
party moving for summary judgment has the burden of showing 
that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate that the moving party is enti- 
tled to judgment as a matter of law. Battle Creek State Bank v. 
Preusker, 253 Neb. 502, 571 N.W.2d 294 (1997). 

West Holt argues that there remains a material question of 
fact regarding what Dixon meant by the term “crack” in the 
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guarantee clause of the contract and what West Holt understood 
this term to mean. Dixon argues that he produced sufficient evi- 
dence at the summary judgment hearing demonstrating that he 
was entitled to judgment as a matter of law and that West Holt 
failed to produce any evidence showing that a material question 
of fact remained. 

In the instant case, Dixon brought forth evidence at the sum- 
mary judgment hearing in the form of affidavits and deposi- 
tions. Specifically, in his affidavit, Dixon stated that the separa- 
tion of the running track from the underlying surface is the 
result of the track’s faulty foundation, not caused by any defect 
in materials or workmanship or any other cause chargeable to 
Dixon. Dixon stated that during negotiations with Shinker and 
the Board, he made it very clear that the track would continue 
to crack unless the foundation was fixed by tearing up the track 
and re-laying the foundation. Dixon stated that although the 
Board was aware that the cracking would continue, it opted to 
disregard his suggestions. Additionally, Dixon stated that at the 
time the contract was signed, he presented the Board with an 
annual maintenance contract and a suggestion that the Board 
contract with him to install curbs around the track, both of 
which would have helped eliminate further cracking on the 
track. Dixon stated that the Board declined to enter into a main- 
tenance contract at that time. Similarly, in his affidavit, Shinker 
attested that Dixon had made these suggestions to the Board 
and that the Board had rejected each of them. 

[4,5] Once Dixon produced this evidence, West Holt had the 
burden to present evidence showing an issue of material fact 
which prevents judgment as a matter of law. After a party mov- 
ing for summary judgment has shown facts warranting judgment 
as a matter of law, the opposing party has the burden to present 
evidence showing an issue of material fact which prevents judg- 
ment as a matter of law. Popple v. Rose, 254 Neb. 1, 573 N.W.2d 
765 (1998). If a movant for summary judgment submits an affi- 
davit as to a material fact and that fact is not contradicted by the 
adverse party, the movant is entitled to summary judgment. 
Boyle v. Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). 

In order to meet its burden, West Holt submitted the affidavit 
of Hermsmeyer, who stated: 
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I have inspected the running track of West Holt Rural High 
School, and I have had others inspect the track on behalf 
of the school district, including Jordan Fisher of Atlas 
Tennis and Track, 1192 235¢ th Street, Boone, IA 50036, 
regarding the condition of the track and the work com- 
pleted by Richard Dixon. It is my understanding that the 
separation of the rubber running membrane from the 
underlying surface is unrelated to the cracks that have 
appeared on the track surface. Rather, the separation of the 
rubber running membrane from the underlying surface is 
due to poor workmanship, improper methods, and faulty 
materials. 


Hearsay. 

West Holt argues that the final two sentences of 
Hermsmeyer’s affidavit were not inadmissible hearsay. West 
Holt contends that Hermsmeyer’s statement was not offered to 
prove the truth of the matter asserted, but, rather, offered to 
indicate that his understanding of the cause of the separation of 
the rubberized surface from the asphalt base was different from 
Dixon’s. Dixon argues that the trial court correctly refused the 
last two sentences of Hermsmeyer’s affidavit, because those 
sentences were not based on Hermsmeyer’s personal knowl- 
edge. Dixon argues that if Hermsmeyer’s opinions were based 
on statements made by Fisher, these statements constitute inad- 
missible hearsay. We agree with Dixon. 

In its order granting Dixon’s motion for summary judgment, 
the district court stated: “Causation as to a separation of a rub- 
berized surface from an underlying base is a proper matter for 
expert opinion, and does not constitute a proper subject for a lay 
opinion.” The district court also stated: “To the extent that 
(Hermsmeyer] purports to rely upon statements of Jordan 
Fisher, the two sentences constitute inadmissible hearsay.” 

[6,7] Neb. Rev. Stat. § 25-1334 (Reissue 1995) states in part: 
“Supporting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible in 
evidence, and shall show affirmatively that the affiant is com- 
petent to testify to the matters stated therein.” See Whalen v. US 
West Communications, 253 Neb. 334, 570 N.W.2d 531 (1997) 
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(holding that certain affidavits were ineffective to oppose 
motion for summary judgment because they were not based 
upon personal knowledge of affiants and because affiants were 
not competent to testify about matters stated therein). To be 
effective, evidencé opposing the rendition of a summary judg- 
ment must be made on personal knowledge and show affirma- 
tively that the affiant is competent to testify to the matters stated 
therein. Jd. Additionally, statements in affidavits as to opinion, 
belief, or conclusions of law are of no effect. Jd. 

In the instant case, in Hermsmeyer’s affidavit, he stated that 
he was the superintendent of West Holt at the time he signed the 
affidavit, that he had inspected the track, and that he had others 
inspect the track, including Fisher, regarding the condition of 
the track and the work completed by Dixon. In the last two sen- 
tences of his affidavit, Hermsmeyer stated: 

It is my understanding that the separation of the rubber 
running membrane from the underlying surface is unre- 
lated to the cracks that have appeared on the track surface. 
Rather, the separation of the rubber running membrane 
from the underlying surface is due to poor workmanship, 
improper methods, and faulty materials. 

[8,9] In Hermsmeyer’s affidavit, he failed to affirmatively 
show that he is competent to give an opinion as to why the sur- 
face of the track separated from its base. Opinion evidence 
which is unsupported by appropriate foundation is not admissi- 
ble. State v. Clark, 255 Neb. 1006, 588 N.W.2d 184 (1999). 
Additionally, the opinion of a lay witness, formed without per- 
sonal knowledge, would be inadmissible at trial and, therefore, 
would not satisfy the requirements of § 25-1334. See Boyle v. 
Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). Clearly, the last 
two sentences of Hermsmeyer’s affidavit constitute Hermsmeyer’s 
opinion, as well as a conclusion which Hermsmeyer is not qual- 
ified to give. 

[10] Furthermore, if Hermsmeyer was basing his opinion on 
statements Fisher made to him, these statements constitute 
hearsay and are ineffective to oppose a motion for summary 
judgment. Hearsay is defined as a statement, other than one 
made by the declarant while testifying at a trial or hearing, 
offered in evidence to prove the truth of the matter asserted. 
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Clark, supra. In Marshall v. Radiology Assoc., 225 Neb. 75, 402 
N.W.2d 855 (1987), personal representatives of a deceased 
patient’s estate brought a negligence action against physicians 
in regard to the diagnosis and treatment of the patient’s brain 
abscess. The physicians moved for summary judgment. The dis- 
trict court granted the motion, and the personal representatives 
appealed. The Nebraska Supreme Court held that in the absence 
of competent medical evidence supporting a negligence claim 
against the physicians, the plaintiff’s attorney’s affidavit was 
insufficient to rebut the physicians’ prima facie showing of lack 
of negligence. 

In the plaintiff’s attorney’s affidavit, he stated that a certain 
doctor had been retained to testify as an expert witness. An 
unsigned letter from the doctor was attached to the affidavit and 
contained the doctor’s analysis and opinions of the case. In 
affirming the grant of summary judgment, the Nebraska 
Supreme Court stated: “The plaintiff was attempting to boot- 
strap the exhibit attached to her attorney’s affidavit into compe- 
tent expert medical testimony. Such a result would circumvent 
the statutory requirements and permit the court to consider 
inadmissible hearsay.” Marshall, 225 Neb. at 81, 402 N.W.2d at 
859. 

Similarly, in the instant case, West Holt attempted to bring in 
expert testimony by having Hermsmeyer state Fisher’s opinion 
in Hermsmeyer’s affidavit regarding the cause of the separation 
of the track’s surface from its base. West Holt is not allowed to 
circumvent the rules against hearsay and relay an expert’s opin- 
ion through a lay witness. See Marshall, supra. See, also, 
Hanzlik v. Paustian, 216 Neb. 575, 344 N.W.2d 649 (1984). For 
this reason, West Holt’s first assignment of error is without 
merit. 


Continuance. 

In West Holt’s reply brief, it contends that Dixon did not con- 
clusively show that West Holt could not produce competent evi- 
dence to support a position contrary to that of Dixon’s. West 
Holt contends that on November 12, 1997, immediately follow- 
ing the trial court’s summary judgment hearing, a pretrial con- 
ference was held. At the conference, the district court found that 
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“[d]iscovery is completed, except for depositions to be taken on 
or before December 31, 1997.” West Holt argues in its reply 
brief for the first time that “[t]his extension of time should have 
had the effect of [a] continuance under §25-1335, and stayed 
the rendition of a summary judgment until after the completion 
of the time for depositions.” Reply brief for appellant at 4-5. 

[11,12] Errors not assigned in an appellant’s initial brief are 
waived and cannot be asserted for the first time in a reply brief. 
Morton v. Farmers Co-op Bus. Assn., 1 Neb. App. 552, 510 
N.W.2d 326 (1993). An appellate court always reserves the right 
to note plain error which was not complained of at trial or on 
appeal but is plainly evident from the record, and which is of 
such a nature that to leave it uncorrected would result in dam- 
age to the integrity, reputation, or fairness of the judicial pro- 
cess. Arcadian Fertilizer v. Sarpy Cty. Bd. of Equal., 7 Neb. 
App. 499, 583 N.W.2d 353 (1998). 

[13] After reviewing the record, we note no plain error. As a 
prerequisite for a continuance, or additional time or other relief, 
under Neb. Rev. Stat. § 25-1335 (Reissue 1995), a party is 
required to submit an affidavit stating a reasonable excuse or 
good cause for the party’s inability to oppose a summary judg- 
ment motion. DeCamp v. Lewis, 231 Neb. 191, 435 N.W.2d 883 
(1989). See, also, Medley v. Davis, 247 Neb. 611, 529 N.W.2d 
58 (1995) (holding that district court had not abused its discre- 
tion in failing to grant continuance because Medley failed to 
request continuance); Eastroads, Inc. v. City of Omaha, 237 
Neb. 837, 467 N.W.2d 888 (1991) (holding that district court 
had not abused its discretion in failing to grant continuance 
given that plaintiff failed to object to hearing on defendant’s 
motion for summary judgment). West Holt failed to submit an 
affidavit or otherwise request a continuance and failed to object 
to the hearing on Dixon’s motion for summary judgment. For 
this reason, we find no plain error, and West Holt’s argument is 
without merit. 


CONCLUSION 
After reviewing the evidence most favorably to West Holt, 
and giving West Holt the benefit of all reasonable inferences 
deducible from the evidence, we conclude that the trial court 
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did not err in granting Dixon’s motion for summary judgment. 
On this record, Dixon submitted evidence showing that he was 
entitled to summary judgment as a matter of law. Subsequently, 
West Holt failed to present evidence showing an issue of mate- 
rial fact. For this reason, we affirm the district court’s December 


1, 


1, 


1997, order. 
AFFIRMED. 
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Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 
Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den of showing that no genuine issue of material fact exists and must produce suffi- 
cient evidence to demonstrate that the moving party is entitled to judgment as a mat- 
ter of law. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
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the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 
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IRWIN, Chief Judge. 
I. INTRODUCTION 

Lyle Grone and Sandra Grone appeal the affirmance by the 
district court for Wayne County of the county court’s judgment 
granting summary judgment in favor of the plaintiff, 
Consolidated Nutrition, L.C. (CNC), and against the Grones. 
On appeal, the Grones contend that their guaranty in favor of 
Central Soya Company, Inc. (CSC), did not cover any debt of 
the business known as The Feed Store, Inc.; that the guaranty 
was not assigned to CNC; and that even if assigned, the assign- 
ment was not permissible because the guaranty was a special 
guaranty for future credit. For the reasons stated below, we 
reverse, and remand for further proceedings consistent with this 
opinion. 


II. FACTUAL BACKGROUND 

In June 1990, the Grones and John and Gaylene Nutzman 
executed a guaranty in favor of “Central Soya Company, Inc., 
Its subsidiaries and Affiliates” in “consideration of credit given 
or to be given, or other financial accommodations afforded or to 
be afforded to THE FEED STORE.” The Grones and the 
Nutzmans “jointly and severally” guaranteed to CSC the “full 
and prompt payment . . . of any and all indebtedness, obliga- 
tions, trade acceptances, and liabilities of every kind and char- 
acter, whether direct or indirect, whether now existing or here- 
after existing . . . growing out of or occasioned by or through 
the acts of the Debtor.” The guaranty further provided that it 
was a “continuing, absolute and unconditional guaranty.” 

On January 28, 1994, CSC transferred the assets of its animal 
feed business to ADM Feed Corporation (ADM). According to 
the agreement, CSC sold its rights under “Contracts .. . and 
other agreements relating to the Business.” ADM subsequently 
changed its name to Premiere Agri Technologies, Inc. (PAT). 
On November 1, 1994, PAT transferred the assets of its animal 
feed business to CNC. According to the agreement between 
PAT and CNC, PAT sold “all rights of the Transferor under all 
contracts . . . Commitments and agreements relating to the 
Businesses.” 

From May 26 to August 2, 1994, CNC, doing business as 
Master Mix Feeds, provided goods to “THE FEED STORE.” 
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After the deduction of payments received on behalf of “The 
Feed Store, Inc.,” which included payments of $1,242.86 made 
by the Grones, approximately $6,549.20 remained due and 
owing to CNC from The Feed Store. 

On December 13, 1995, CNC filed a petition in the county 
court for Wayne County against the Grones. As amended, the 
petition alleged that CNC had been assigned the guaranty exe- 
cuted by the Grones in favor of CSC, that The Feed Store owed 
CNC $6,549.20 for goods purchased by The Feed Store from 
CNC, and that the Grones were liable for the above debt under 
the terms of their guaranty. CNC prayed for judgment in the 
amount of $6,549.20. The Grones generally denied the allega- 
tions in the amended petition. On January 22, 1997, CNC filed 
a motion for summary judgment. The Grones resisted the 
motion. On May 2, the Grones amended their answer to coun- 
terclaim against CNC in the amount of $6,166. 

A hearing was held on CNC’s motion for summary judgment 
on August 27, 1997. CNC offered two affidavits, attached to 
which were the agreement between CSC and ADM and the 
agreement between PAT and CNC, the invoices showing the 
amounts due from The Feed Store to CNC doing business as 
Master Mix Feeds, and an accounts receivable balance report 
showing the unpaid balance of the account of The Feed Store. 
CNC also offered the Grones’ answers to its request for admis- 
sions in which the Grones admitted that the guaranty attached 
to the amended petition was a true and correct copy of their 
guaranty in favor of CSC. At CNC’s request, the court took 
judicial notice of the amended petition and the amended answer. 
In response, the Grones offered Lyle’s affidavit, in which he 
generally stated that he was not provided notice of the transfer 
of ownership and that he was not provided proof of any debt 
owed by “The Feed Store Inc.” to CSN covered by the guaranty. 
After receiving the evidence, the county court found that there 
were no genuine issues of fact and that CNC was entitled to 
judgment as a matter of law. The court entered judgment in 
favor of CNC and against the Grones in the amount of 
$6,549.20, plus interest. 

Thereafter, the Grones appealed to the district court. On 
December 9, 1997, the district court affirmed the judgment of 
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the county court. Thereafter, the Grones timely appealed to this 
court. 


Ill. ASSIGNMENTS OF ERROR 

Generally, the Grones assign that the district court erred in 
affirming the county court’s granting summary judgment in 
favor of CNC and against the Grones. In particular, they assign 
and argue that the guaranty was not assigned to CNC; that even 
if the guaranty had been assigned to CNC, it was a special guar- 
anty for future credit which could not be assigned; and that their 
guaranty only covered debts of “THE FEED STORE,” not debts 
of “The Feed Store, Inc.” 


IV. ANALYSIS 


1. SUMMARY JUDGMENT 

[1,2] Summary judgment is proper when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Ohio Nat. Life Ins. Co. v. Rust, 255 Neb. 372, 585 N.W.2d 
438 (1998); Marrs v. Keelan, 254 Neb. 723, 578 N.W.2d 442 
(1998). The party moving for summary judgment has the bur- 
den of showing that no genuine issue of material fact exists and 
must produce sufficient evidence to demonstrate that the mov- 
ing party is entitled to judgment as a matter of law. Deprez v. 
Continental Western Ins. Co., 255 Neb. 381, 584 N.W.2d 805 
(1998); Eiche v. Blankenau, 253 Neb. 255, 570 N.W.2d 190 
(1997). 

[3] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Rust, 
supra; Marrs, supra. 


2. ASSIGNMENT OF GUARANTY 
We address whether the evidence offered at the hearing on 
the motion for summary judgment establishes that the Grones’ 
guaranty was assigned to CNC. CNC offered evidence showing 
as follows: The sale agreement between CSC and ADM pro- 
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vided for the sale of certain assets including all rights under 
“Contracts . . . and other agreements relating to the Business.” 
ADM subsequently changed its name to Premiere Agri 
Technologies, Inc. In the sale agreement between PAT and 
CNC, certain assets were sold, including “all nights of the 
Transferor under all contracts . .. commitments and agreements 
relating to the Businesses.” Under the provisions of the agree- 
ments set forth above, the Grones’ guaranty was transferred 
from CSC to ADM and then from PAT to CNC. The Grones 
offered no evidence to contradict that the above assignments 
occurred. Therefore, we conclude that CNC met its burden of 
establishing that there was no material issue of fact regarding 
whether CNC had been assigned the Grones’ guaranty. 


3, ASSIGNABILITY OF GUARANTY 

Next, we address whether the guaranty was assignable. The 
Grones argue that the guaranty was not assignable because it 
was a special guaranty covering future credit and that the debt 
which CNC sought to recover from the Grones was a debt 
incurred after the assignment of the guaranty. CNC argues that 
pursuant to the Nebraska Supreme Court’s holding in Weir v. 
Anthony, 35 Neb. 396, 53 N.W. 206 (1892), the guaranty was 
assignable. 

We note that it is undisputed that The Feed Store owed 
$6,549.20 to CNC for goods purchased by The Feed Store from 
CNC subsequent to the transfers of assets from CSC to ADM 
and from PAT to CNC. We further note that the guaranty exe- 
cuted by the Grones in favor of CNC was a special guaranty, 
meaning that it named as obligees certain definite persons. See 
38 Am. Jur. 2d Guaranty § 17 (1999). 

Under common law, a guaranty was not assignable. 38 Am. 
Jur. 2d Guaranty § 32. It appears that a majority of states have 
abrogated the common-law rule to provide that a general guar- 
anty is assignable but that a special guaranty is generally not 
assignable. See Sinclair Marketing, Inc. v. Siepert, 107 Idaho 
1000, 695 P.2d 385 (1985) (providing thorough discussion of 
permissibility of assignment of special guaranty). However, in 
Weir, supra, the Nebraska Supreme Court held that a special 
guaranty was assignable. In Weir, William Watson executed 
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three promissory notes payable to the order of the Weir Plow 
Company. Subsequently, S.J. Anthony executed a guaranty to 
Weir Plow, guaranteeing past and future debts incurred by 
Watson to Weir Plow. Such a guaranty would be considered a 
special guaranty. Weir Plow later transferred the guaranty to 
“W. S. Weir.” Subsequently, W.S. Weir sued Anthony, pursuant 
to the guaranty to recover the debt owed by Watson as evi- 
denced by the above promissory notes. 

Following an unfavorable result at the trial level, Anthony 
contended on appeal that W.S. Weir did not have the legal 
capacity to sue because the guaranty was not assignable. The 
Weir court recognized that Nebraska statutes provide that an 
assignee may maintain an action in his or her own name and 
behalf without the name of the assignor. See Neb. Rev. Stat. 
§ 25-302 (Reissue 1995). The Weir court therefore held that 
W.S. Weir was the real party of interest and could maintain the 
action, because “where a contract of guaranty is transferred by 
assignment, the assignee is vested with power to sue and 
recover upon it in his own name.” 35 Neb. at 399, 53 N.W. at 
207. 

We conclude that the Weir holding does not apply to the case 
before us because the facts of Weir, supra, are distinguishable. 
In Weir, the assignee of the guaranty sought to recover from the 
guarantor debts incurred prior to the assignment of the guar- 
anty. In the case before us, CNC, the assignee of the guaranty, 
seeks to recover from the Grones, as guarantors, debts incurred 
subsequent to the assignment of the guaranty for goods sold by 
CNC to The Feed Store. 

Regarding the attempt of an assignee of a guaranty to collect 
from a guarantor debts incurred subsequent to the assignment of 
the guaranty, 38 Am. Jur. 2d Guaranty § 35 at 1033-34 (1968) 
provides: - 

{I)f a guaranty covers future credit which is to be extended 
by a specified individual, it may not be transferred to 
another person so as to enable him to become the creditor 
who is secured by the guaranty. Where the person who is 
named as obligee has transferred his business to another, 
and the latter has continued to extend credit to the person 
for whose benefit the guaranty was executed, the guaran- 
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tor may be held liable for indebtedness which is shown to 

have been created by the extension of credit prior to the 

transfer, but not for indebtedness which accrued thereafter. 
We recognize that the above volume of American Jurisprudence 
has since been revised and that the above-quoted language is no 
longer included in the new volume. See, generally, 38 Am. Jur. 
2d Guaranty (1999). However, the new volume provides no 
authority to the contrary. In support of the above propositions of 
law, Kelly-Springfield Tire Co. v. Hamilton, 230 Mo. App. 430, 
91 S.W.2d 193 (1936), is cited. 

In Kelly-Springfield Tire Co., supra, a guaranty agreement 
was executed by the defendant in favor of a New Jersey corpo- 
ration to induce the New Jersey corporation to extend credit to 
a tire company. The defendant guaranteed to the New Jersey 
corporation full payment of past and future debts incurred by 
the tire company. Subsequently, the New Jersey corporation 
ceased operation, and a New York corporation with practically 
the same personnel took charge of the business. The tire com- 
pany, for whose benefit the guaranty was executed, continued to 
purchase goods from the New York corporation and incurred 
debt in the amount of $706.20. The New York corporation 
brought an action against the defendant based upon the guar- 
anty to recover the debt incurred by the tire company subse- 
quent to the transfer of the business and the guaranty. 

In resolving the case, the Missouri appellate court noted that 
the guaranty involved was a special guaranty for future credit. 
The court held: 

A guaranty to one person or one corporation for future 
credit cannot be transferred to another person or corpora- 
tion so as to give the benefits of said guaranty to the 
assignee of the original party for the performance of obli- 
gation of the principal debtor that are directly contracted 
for with such assignee. 

The assignment of a guaranty to one person for the 
future credit can only assign obligations made to the orig- 
inal person or corporation before the assignment was 
made. 

Kelly-Springfield Tire Co., 230 Mo. App. at 433, 91 S.W.2d at 
195. Because the debt sued for had accrued after the transfer 
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from the New Jersey corporation to the New York corporation, 
the court concluded that the defendant was not liable for the 
payment of such debt. Kelly-Springfield Tire Co., supra. 

We apply the proposition of law set forth in 38 Am. Jur. 2d 
Guaranty, supra, § 35, and the holding in Kelly-Springfield Tire 
Co., supra, which provides that a guarantor cannot be held 
liable to an assignee of a guaranty for debts incurred subsequent 
to the assignment of the guaranty. We note that it is undisputed 
that the debt for which CNC seeks recovery was for goods pur- 
chased by The Feed Store from CNC and was incurred subse- 
quent to the assignment of the guaranty. Because the debt for 
which CNC seeks recovery was incurred subsequent to the 
assignment of the guaranty, we conclude as a matter of law that 
the Grones are not liable for said debt. Therefore, the district 
court erred in affirming the judgment of the county court which 
granted summary judgment in favor of CNC and against the 
Grones. 

Given our resolution of this assigned error, we need not 
address the remaining assigned error. We reverse, and remand 
for further proceedings consistent with this opinion. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


IN RE INTEREST OF MICHAEL B., JR., ET AL. 
CHILDREN UNDER 18 YEARS OF AGE. 

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, V. 
MICHAEL B., APPELLANT, AND PATRICIA B., APPELLEE AND 
CROSS-APPELLANT. 

594 N.W. 2d 674 


Filed May 18, 1999. No. A-98-516. 


1. Juvenile Courts: Appeal and Error. Cases arising under the Nebraska Juvenile 
Code are reviewed de novo on the record, and the appellate court is required to reach 
a conclusion independent of the trial court’s findings; however, where the evidence 
is in conflict, the appellate court will consider and may give weight to the fact that 
the trial court observed the witnesses and accepted one version of the facts over 
another. 

2. Parental Rights: Evidence: Proof: Words and Phrases. The grounds for terminat- 
ing parental rights must be established by clear and convincing evidence, which is 
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that amount of evidence which produces in the trier of fact a firm belief or convic- 
tion about the existence of the fact to be proved. 

3. Parental Rights. The State is not required to institute a case plan which incorporates 
reunification unless termination of parental rights is sought under Neb. Rev. Stat. 
§ 43-292(6) (Cum. Supp. 1996). 

4, ___. The presence of a mental deficiency in a parent does not preclude the State 
from seeking, or the courts from granting, termination of parental rights under Neb. 
Rev. Stat. § 43-292(2) and (4).(Cum. Supp. 1996). 

5. Juvenile Courts: Parental Rights: Guardians Ad Litem. A county court has dis- 
cretionary authority to appoint a guardian ad litem in termination of parental rights 
proceedings for a parent with a mental deficiency, regardless of whether Neb. Rev. 
Stat. § 43-292(5) (Cum. Supp. 1996) is pled as a ground for termination. 

6. Parental Rights. When parents cannot rehabilitate themselves within a reasonable 
time, the best interests of a child require that a final disposition be made without 
delay. 


Appeal from the County Court for Adams County: DANIEL 
BrYAN, JR., Judge. Affirmed. 


Stephen A. Scherr, of Whelan & Scherr, for appellant. 
Brenda L. McCrady for appellee Patricia B. 


S. Colin Palm, Deputy Adams County Attorney, for appellee 
State. 


MUES, INBoDy, and CARLSON, Judges. 


MUES, Judge. 
I. INTRODUCTION 


Michael B. appeals the judgment of the county court for 
Adams County, sitting as a juvenile court, terminating his 
parental rights. On appeal, Michael alleges that the trial court 
erred in admitting irrelevant evidence and that the order termi- 
nating his parental rights was not supported by clear and con- 
vincing evidence. Patricia B. cross-appeals, alleging that the 
trial court’s order terminating her parental rights was not sup- 
ported by clear and convincing evidence. Because there is clear 
and convincing evidence supporting the trial court’s decision to 
terminate the parental rights of Michael and Patricia, we affirm. 


I. FACTUAL BACKGROUND 
Michael and Patricia met and began living together in 1988. 
They are the natural parents of Michael B., Jr., born May 29, 


IN RE INTEREST OF MICHAEL B. ET AL. 413 
Cite as 8 Neb. App. 411 


1990; James B., born June 23, 1991; and Jeremiah B., born May 
7, 1993. Patricia also has a daughter from a former marriage, 
born August 18, 1979. Prior to the adjudication of the three 
boys, Michael was convicted of sexually assaulting Patricia’s 
daughter when she was only 13 years old. Thus, during the 
majority of the proceedings, from May 12, 1995, to October 23, 
1997, Michael was incarcerated for sexual assault of a child. 
Michael and Patricia were married approximately 10 months 
after he was incarcerated, and the day after the boys were 
placed in the State’s custody. 

The record in this case is lengthy and replete with evidence 
regarding the abuse and neglect of the minor children and the 
extensive use of drugs and alcohol by Michael and Patricia, as 
well as their completely immoral and lewd behaviors. To the 
extent necessary, the specific facts and circumstances involved 
in this case will be discussed below. However, we conclude that 
a detailed recitation of facts is uncalled for due to the nature of 
this case and the extensive opinion written by the county court, 
which is complete with both fact and law. Suffice it to say that 
there is clear and convincing evidence to support the findings of 
the county court. 


Ill. PROCEDURAL BACKGROUND 

On March 8, 1996, the State filed a petition requesting that 
the children be adjudicated as juveniles within the meaning of 
Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1993), and temporary 
care and custody of the children was placed with the then 
Nebraska Department of Social Services (DSS). On July 24, an 
amended petition was filed which alleged (1) that the children 
were homeless or destitute or without proper support through 
no fault of their parents; (2) that they lacked proper parental 
care by reason of the fault or habits of their parents; or (3) that 
their parents neglected or refused to provide proper or neces- 
sary subsistence or other care necessary for the health, morals, 
or well being of the juveniles. Specifically, the petition alleged, 
inter alia, that Patricia had hit the children in the head and facial 
area with her knuckles; that an investigation revealed that the 
children had numerous abrasions and bruises on their heads and 
faces; that Michael, Jr., reported that his brothers got spanked 
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with wooden spoons; and that there had been minimal compli- 
ance with the voluntary services offered by DSS over the past 5 
years. 

Although Michael was given notice, he did not participate in 
the adjudication. Patricia admitted or pled no contest to the alle- 
gations contained in the petition, and the children were adjudi- 
cated on September 18, 1996. Subsequently, at least two case 
plans were adopted, and DSS worked extensively with Patricia 
in regard to the goals of those case plans. 

On December 8, 1997, the State filed a petition seeking ter- 
mination of Michael’s and Patricia’s parental rights pursuant to 
Neb. Rev. Stat. § 43-292(2), (4), (6), and (7) (Cum. Supp. 1996). 
It also alleged that such termination was in the best interests of 
the children. Following an extensive hearing, the court found 
that Michael and Patricia had substantially and continuously or 
repeatedly neglected their children and had refused to give them 
the necessary parental care and protection. See § 43-292(2). It 
found that Michael and Patricia were unfit by reason of 
debauchery, habitual use of intoxicating liquor or narcotic 
drugs, or repeated lewd and lascivious behavior, which conduct 
was seriously detrimental to the health, morals, or well-being of 
the children. See § 43-292(4). The court also found that the 
children were adjudicated as juveniles within the meaning of 
§ 43-247 and that Patricia’s reasonable efforts had failed to cor- 
rect the conditions leading to the adjudication. See § 43-292(6). 
Finally, it found that the children had been in out-of-home 
placement for 18 or more consecutive months and that Patricia 
had failed to correct the conditions leading to the children’s out- 
of-home placement in spite of reasonable efforts and services to 
the parents. See § 43-292(7). 

The court found that Michael, Jr., had oppositional/defiant 
disorder and attention deficit hyperactivity disorder, and had 
exhibited sexualized behavior. It found that James had been 
diagnosed with attention deficit hyperactivity disorder, major 
depression, and posttraumatic stress disorder, and that he was 
on medications for seizure disorders, had been hospitalized on 
several occasions due to disruptive behavior problems, had 
exhibited significant sexualized behavior, and had numerous 
scars reflective of abuse with no perpetrator being proved. It 
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found that Jeremiah was diagnosed with possible attention 
deficit hyperactivity disorder and developmental speech disor- 
der, that he showed signs of disruptive behavior and had exhib- 
ited sexualized behavior, and that he had numerous scars on his 
body caused from physical abuse with no evidence of a perpe- 
trator. The court further found that all three children exhibited 
extensive learned use of vulgar and sexualized language, had 
special needs requiring strict and consistent limits, and required 
parents who could provide a stable, safe, and moral environ- 
ment and a commitment of time to devote to the children’s spe- 
cial needs. 

In regard to Patricia, the court found that physical abuse has 
occurred by the discipline she exercised. It found that she did 
not demonstrate an ability to parent and handle her children’s 
behaviors without external intervention and did not comply 
with the case plans adopted by the court. However, it found that 
Patricia’s mental deficiency hindered her ability to follow and 
complete the court’s case plan. It also found that her mental 
deficiency prevented her from profiting from services offered 
by DSS. ' 

The court also found that Patricia had seriously perverted her 
children’s well-being because of her extreme indulgence of sen- 
sual pleasures; had exhibited indecent, base, and unprincipled 
behavior in the presence of her children; had excited her chil- 
dren’s lustful desires by personal example and allowing lustful 
movies and periodicals to be freely accessible by her children. 
It found that her history of personal abuse and mental defi- 
ciency is the proximate cause of her present attitudes, beliefs, 
and lifestyle. 

The court found that Patricia used alcohol and drugs while 
she had her children and after they were removed, that she asso- 
ciated with persons who are alcohol dependent and with per- 
sons who have been involved with abusive relationships with 
children, and that she also allowed her daughter to use alcohol 
and drugs. 

It further found that Patricia failed to place herself in a posi- 
tion to resume the care and custody of her children and would 
not be able to do so within a reasonable time because of her 
mental deficiency; that she substantially and repeatedly failed 
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to provide a safe, clean, and moral environment for her children 
because of her mental deficiency and does not have the capac- 
ity to provide proper care, structure, nurturing, and protection 
for her children; and that she was not able to provide a clean 
home for her children without external support. 

In regard to Michael, the court found that no case plan pro- 
vided any conditions for reunification with Michael; that he had 
completed parenting classes; that he has seriously perverted his 
children’s moral well-being because of his extreme indulgence 
of sensual pleasures; that he exhibited indecent, base, and 
unprincipled behavior in the presence of his children; that he 
has excited his children’s lustful desires by personal example 
and allowing lustful movies and periodicals to be freely acces- 
sible by his children; that he has committed continuous sexual 
abuse and rape on Patricia’s daughter while his children were 
under his care, custody, and control; that he continues to exhibit 
a desire to further pervert Patricia’s daughter by sexual abuse; 
that the rape and abuse of Patricia’s daughter began when she 
was 9 years old and continued while she was present in his 
home; and that he was convicted of sexually assaulting 
Patricia’s daughter. 

The court found that it was in the children’s best interests to 
have Michael’s and Patricia’s parental rights terminated. 


IV. ASSIGNMENTS OF ERROR 

Michael alleges that the trial court erred in (1) failing to sus- 
tain objections and motions to strike irrelevant evidence, (2) 
making findings of fact not supported by the evidence, (3) fail- 
ing to dismiss the petition on account of failure to prove by 
clear and convincing evidence that his parental rights should be 
terminated, and (4) failing to dismiss the petition on account of 
failure to prove by clear and convincing evidence that he did not 
follow the requirements of a court-appointed case plan. 

On cross-appeal, Patricia alleges that the trial court erred in 
(1) making findings of fact not supported by the evidence, (2) 
terminating her parental rights when such decision was not sup- 
ported by clear and convincing evidence, and (3) ordering that 
the termination of her parental rights was based upon a finding 
that she was unable to discharge parental responsibilities 
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because of mental deficiency and a finding that there was a rea- 
sonable ground to believe such condition would continue for a 
prolonged indeterminate period of time, yet the State had failed 
to allege such ground for termination and to appoint a guardian 
ad litem for her. 


V. STANDARD OF REVIEW 

{1] Cases arising under the Nebraska Juvenile Code are 
reviewed de novo on the record, and the appellate court is 
required to reach a conclusion independent of the trial court’s 
findings; however, where the evidence is in conflict, the appel- 
late court will consider and may give weight to the fact that the 
trial court observed the witnesses and accepted one version of 
the facts over another. In re Interest of Tabatha R., 252 Neb. 
687, 564 N.W.2d 598 (1997). 


VI. DISCUSSION 

Section 43-292(2), (4), (6), and (7) provides in pertinent part 
that the court may terminate parental rights when the court finds 
such action to be in the best interests of the juvenile and one or 
more of the following conditions exist: The parent has sub- 
stantially and continuously or repeatedly neglected and refused 
to give the juvenile or a sibling necessary parental care, been 
unfit by reason of debauchery or habitual use of intoxicating 
liquor or narcotic drugs, failed to correct the conditions leading 
to the determination that the child is one as described in 
§ 43-247(3)(a), or failed to correct the conditions leading to the 
out-of-home placement in spite of reasonable efforts and ser- 
vices and the juvenile has been in out-of-home placement for 18 
or More consecutive months. 

{2] Before parental rights may be terminated, the evidence 
must clearly and convincingly establish the existence of one or 
more of the statutory grounds permitting such and that such is 
in the juvenile’s best interests. In re Interest of Tabatha R., 
supra. The grounds for terminating parental rights must be 
established by clear and convincing evidence, which is that 
amount of evidence which produces in the trier of fact a firm 
belief or conviction about the existence of the fact to be proved. 
In re Interest of Constance G., 254 Neb. 96, 575 N.W.2d 133 
(1998). 
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1. MICHAEL’S APPEAL 


(a) Evidence of Sexual Assault 

Michael argues that the trial court improperly admitted evi- 
dence regarding an incident of sexual contact between himself 
and Patricia’s daughter. He alleges that the incident was remote 
in time and place from the termination of his parental rights. 
The State, relying on Jn re Interest of W.C.O., 220 Neb. 417, 
370 N.W.2d 151 (1985), argues that evidence of Michael’s sex- 
ual assault of Patricia’s daughter, for which he was convicted, is 
relevant in juvenile proceedings. We agree. 

In Jn re Interest of W.C.O., supra, the court allowed evidence 
that the father had sexually assaulted one minor child to be used 
as a ground for adjudicating his own child under § 43-247(3)(a). 
See, also, In re Interest of Tabitha J., 5 Neb. App. 609, 561 
N.W.2d 252 (1997) (sexual abuse considered in termination of 
parental rights); In re Interest of Goodon, 208 Neb. 256, 303 
N.W.2d 278 (1981) (upholding termination of parents’ rights 
where father had sexually molested some of his daughters). The 
county court properly considered evidence of Michael’s sexual 
assault of Patricia’s daughter. 


(b) Sufficiency of Evidence: 
Neglect and Lewd Conduct 
The county court terminated Michael’s parental rights under 
§ 43-292(2) and (4). Michael argues that the evidence was 
insufficient to support the termination and, more specifically, 
that the finding that he was unfit by reason of debauchery, 
habitual use of intoxicating liquor or narcotic drugs, or repeated 
lewd and lascivious behavior is not supported by the record. 
From our de novo review, we find that the evidence clearly 
and convincingly establishes that Michael has substantially and 
continuously or repeatedly neglected his children and refused to 
give them his necessary parental care and protection. See 
§ 43-292(2). Also, we find that the evidence clearly and con- 
vincingly establishes that Michael has, by reason of debauch- 
ery, habitual use of intoxicating liquor or narcotic drugs, or 
repeated lewd and lascivious behavior, engaged in conduct 
which is seriously detrimental to the health, morals, or well- 
being of his children. See § 43-292(4). 
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The record shows that Michael had repeated sexual encoun- 
ters of all types with Patricia’s daughter almost every night dur- 
ing her preteen and early teen years. Michael was incarcerated 
for sexually assaulting Patricia’s daughter and did not receive 
sexual offense counseling while he was incarcerated. Although 
he testified that this sexual behavior with Patricia’s daughter 
will never happen again because he does not want to go back to 
prison, since his release from prison on October 23, 1997, 
Michael has written extremely sexually explicit letters to 
Patricia’s daughter, now 18, suggesting further sexual contact 
between them. Intentional sexual contact with a minor child has 
been used to uphold the termination of parental rights under 
§ 43-292(2). See In re Interest of L.V., 240 Neb. 404, 482 
N.W.2d 250 (1992). 

In addition to his sexual conduct with Patricia’s daughter, 
Michael kept his adult videos and magazines within easy reach 
of his children. One witness, who was present in the home only 
five or six times, observed James start to play an adult video 
himself. Patricia’s daughter testified that she had observed the 
children watching these adult videos. Almost every witness tes- 
tified that there was extensive use of sexualized language and 
sexualized behavior in these children when they were still 
preschoolers. James’ preschool teacher testified that James 
came to school with a hickey on his neck and called it a hickey. 
The boys were also observed mimicking sexual encounters and 
often grabbed each other in the groin area. 

Patricia’s daughter testified that she and Michael drank alco- 
holic beverages and smoked marijuana together on a regular 
basis. She testified that he supplied her with marijuana. Michael 
admits that he provided alcohol to Patricia’s daughter when she 
was 11 or 12 years old and that he drank alcohol and smoked 
marijuana on a regular basis throughout this time period. 

The nurse who conducted the health screening of the boys 
shortly after they were removed from Patricia’s care testified 
that when she questioned Jeremiah about a scar on his neck, he 
told her it was from being hit with a hammer by Michael. The 
nurse also testified that James and Jeremiah had a large numter 
of scars on their bodies. Michael testified that he spanked the 
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boys, hit James on the mouth on one occasion, and also spanked 
Michael, Jr., and James very hard on one occasion. 

Michael testified that he has not seen the boys since February 
1996. He expressed a desire to eventually be reunified with his 
children but testified that he “couldn’t afford to have them” at 
the present time. He also testified that he did not feel his par- 
ents or sister could take the children because of the children’s 
behavioral problems. Michael had not made any plans for visi- 
tation in the 6 months after he had been released from prison 
and prior to the termination hearing. 

The requirements of § 43-292(2) and (4) having been met by 
clear and convincing evidence, Michael’s assignment of error is 
without merit. 


(c) Failure to Adopt Case Plan 

(3] Michael’s final argument is that the court’s failure to 
adopt a case plan incorporating reunification for Michael is a 
violation of public policy and legislative intent and, thus, that 
the trial court erred in failing to dismiss the petition against 
him. Michael misinterprets the law; the State is not required to 
institute a case plan which incorporates reunification unless ter- 
mination of parental rights is sought under § 43-292(6). See, 
e.g., In re Interest of Joshua M. et al., 251 Neb. 614, 558 
N.W.2d 548 (1997) (no requirement that juvenile court institute 
plan for rehabilitation of parent); In re Interest of S.B.E. et al., 
240 Neb. 748, 484 N.W.2d 97 (1992). Since Michael’s parental 
rights were not terminated under § 43-292(6), this assignment 
of error is without merit. 


2. PATRICIA’S APPEAL 


(a) Sufficiency of Evidence 

The county court terminated Patricia’s parental rights under 
§ 43-292(2), (4), (6), and (7). Patricia argues that the trial court 
made findings of fact not supported by the evidence. 
Specifically, she alleges that there was no evidence that she was 
an unfit parent by reason of debauchery, habitual use of intoxi- 
cating liquor or narcotic drugs, or repeated lewd and lascivious 
behavior, or that she substantially and repeatedly failed to pro- 
vide a safe and clean home for her children. 
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Although the juvenile court found that all four grounds 
existed, the showing of even one of these is sufficient to warrant 
termination of parental rights. See In re Interest of Tabitha J., 5 
Neb. App. 609, 561 N.W.2d 252 (1997). We conduct our review 
accordingly. From our de novo review, we find that the evidence 
clearly and convincingly establishes that Patricia has substan- 
tially and continuously or repeatedly neglected her children and 
refused to give them her necessary parental care and protection. 
See § 43-292(2). Also, we find that the evidence clearly and 
convincingly establishes that Patricia has, by reason of 
debauchery, habitual use of intoxicating liquor or narcotic 
drugs, or repeated lewd and lascivious behavior, engaged in 
conduct which is seriously detrimental to the health, morals, or 
well-being of her children. See § 43-292(4). Because we decide 
that the evidence is sufficient to terminate Patricia’s parental 
rights under these two grounds, we do not discuss the other 
grounds for terminating Patricia’s parental rights. 

The evidence shows that Patricia allowed her children to 
have access to and did not stop them from looking at adult 
videos and magazines. James’ foster mother saw Patricia give 
James a lengthy kiss on the mouth, during which Patricia 
moaned and twisted her head back and forth. James and 
Jeremiah were also observed to suck Patricia’s fingers with an 
in-and-out motion without reprimand from Patricia. 

Furthermore, when Patricia’s daughter told Patricia about the 
abuse she was receiving at Michael’s hands, Patricia failed to 
stop the abuse, and, in fact, even blamed her daughter for the 
sexual encounters between the two. Patricia even decided to 
marry Michael while he was incarcerated for sexually abusing 
her daughter. At the time of the termination hearing, Patricia 
was living with another man whose parental rights to his own 
young son had been terminated due in part to allegations of sex- 
ual abuse. The continued relationship of a parent with an abu- 
sive partner has been used to uphold a termination of parental 
rights under § 43-292(2). See In re Interest of C.D.C., 235 Neb. 
496, 455 N.W.2d 801 (1990). 

In September 1994, Patricia gave her daughter, then 15 years 
old, permission to take the car and the boys to Wal-Mart. 
Patricia was cited for allowing a person under the age of 16 to 
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operate a motor vehicle and for child abuse as a result of this 
incident. In July 1995, Patricia was observed hitting James with 
a 2-foot-long board. She hit him three to four times on the back 
of his legs and bottom. In March 1996, Patricia was observed 
hitting the boys in the head with her knuckles. These are merely 
three examples showing a history of abuse at Patricia’s hands. 

In 1994, when Michael, Jr., and James were 2 and 3 years 
old, they were picked up by a citizen from an island in the mid- 
dle of a highway. The citizen took them to the police station, 
and the police took them to their home. When they arrived at the 
home, nobody was even aware that the children were unac- 
counted for. A somewhat similar incident happened with one of 
the children in 1995. 

The requirements of § 43-292(2) and (4) having been met by 
clear and convincing evidence, Patricia’s assignment of error is 
without merit. 


(b) Failure to Submit Case Plans Into Evidence 

Patricia also argues that this court does not have a basis to 
review this case de novo on the State’s failure to have the case 
plans admitted into evidence at the termination hearing. This 
court has previously determined that in the absence of the case 
plan from our record, the terms of the case plan can be estab- 
lished by the testimony of a witness familiar with the case plan 
and a parent’s compliance with it. See In re Interest of Tabitha 
J.. 5 Neb. App. 609, 561 N.W.2d 252 (1997). Such was 
attempted in the instant case. However, because we decide this 
case on other grounds of termination of parental rights, we need 
not discuss this assignment of error in further detail. 


(c) Mental Deficiency 

Finally, Patricia argues that the termination order was based 
upon the finding that she was unable to discharge her parental 
responsibilities because of her mental deficiency, which would 
continue for a prolonged indeterminate period of time. See 
§ 43-292(5). Thus, she argues that her parental rights were not 
properly terminated because the State did not allege § 43-292(5), 
mental deficiency, as a ground for termination and a guardian ad 
litem was thus not appointed to protect her interests, as required 
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when the State alleges mental deficiency as a ground for termi- 
nation. See In re Interest of M.M., C.M., and D.M., 230 Neb. 
388, 431 N.W.2d 611 (1988), citing § 43-292 (Reissue 1984) 
(appointment of guardian ad litem for parents whose parental 
rights were sought to be terminated under § 43-292(5) was 
mandatory; failure to do so found to be plain error requiring 
reversal). See, also, Neb. Rev. Stat. § 43-292.01 (Reissue 1998). 

The county court did not terminate Patricia’s parental rights 
based upon her mental deficiency. However, it is true that it ref- 
erenced her mental deficiency in addressing each of the other 
grounds for termination and in finding the evidence sufficient 
under each of those grounds as charged. In doing so, the county 
court’s opinion pointed out its concern over the State’s not 
charging a mental deficiency ground, but then offering evidence 
of such deficiency at trial without a guardian ad litem being 
appointed. The thrust of Patricia’s argument is that the termina- 
tion was, in reality, based upon her mental deficiency and that 
as such, she was entitled to a guardian ad litem to protect her 
interests before her parental rights were terminated. 

Essentially, Patricia’s argument restates the position of the 
county court below which earnestly expressed a need for the 
Supreme Court to revisit the decision of In re Interest of J.N.V., 
224 Neb. 108, 395 N.W.2d 758 (1986). The county court, rely- 
ing heavily on the dissent in Jn re Interest of J.N.V., asserted that 
the State should not be allowed to circumvent the guardian ad 
litem requirement of § 42-292 and In re Interest of M.M., C.M., 
and D.M., supra, by pleading termination of parental rights 
under a ground other than § 43-292(5), but then supporting the 
ground pled with evidence of mental deficiency. The county 
court also suggests that a mental deficiency renders other 
grounds for termination inappropriate because a violation of 
each other ground requires that the parent have the requisite 
mental ability to do or fail to do certain things. 

In In re Interest of J.N.V., supra, the Supreme Court upheld 
the termination of parental rights based upon child neglect, 
§ 43-292(2). There was compelling evidence that the parent was 
mentally deficient to the point that she had become “ ‘immobi- 
lized’ ” and basically nonfunctioning in that she did not respond 
to attempts to communicate with her, could not maintain per- 
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sonal hygiene, and threatened suicide. Jn re Interest of J.N.V., 
224 Neb. at 109, 395 N.W.2d at 760. The State’s termination 
petition proceeded only under § 43-292(2). The Supreme Court 
recognized that the statute then in effect, § 43-292 (Reissue 
1984), required the appointment of a guardian ad litem when 
termination was sought under § 43-292(5). However, it stated: 
It is true that the State might have elected to assert as a 
ground for terminating her [parental] rights the mother’s 
inability to discharge her parental responsibilities because 
of her long-term mental illness or deficiency, § 43-292(5), 
or that more careful advocacy on the part of the State 
would have suggested that it amend its pleading by ne 
a 43- ee as a ground for the judgment sought. . 


_ While it might have been kinder in these sad and 
unfortunate circumstances for the State to have proceeded 
under § 43-292(5), it was not required to do so. 

In re Interest of J.N.V., 224 Neb. at 111-12, 395 N.W.2d at 760- 
61. 

The dissent in Jn re Interest of J.N.V., 224 Neb. 108, 114, 395 
N.W.2d 758, 762 (1986), argued that the majority ignored the 
statutory requirement for a guardian ad litem when a mental 
deficiency was involved and deprived a mentally ill parent of 
“the valuable right to have her interests protected by a guardian 
ad litem.” The dissent in Jn re Interest of J.N.V. also recognized 
the inherent distinction in applying the several grounds for ter- 
mination of parental rights provided in § 43-292 to mentally ill 
parents and those who are not mentally ill. It suggested, for 
example, that the former could not legally neglect a child 
because “[t]he notion of neglect contemplates the existence, 
among other things, of intelligence, judgment, and reason, ren- 
dering one capable of recognizing and adhering to a required 
standard of care.” 224 Neb. at 113, 395 N.W.2d at 762. Finally, 
the dissent raised due process concerns resulting from lack of 
notice that mental capacity would be the subject of the termina- 
tion hearing when, in fact, it was an integral part of the State’s 
evidence in support of termination. 

[4] The county court in this case addressed several of these 
issues as part of its detailed opinion. While it was uncomfort- 
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able with the result, it deemed In re Interest of J.N.V. control- 
ling. We believe Jn re Interest of J.N.V. clearly holds that the 
presence of a mental deficiency such as proved here does not 
preclude termination of parental rights under § 43-292(2). 
Indeed, a logical extension of In re Interest of J.N.V. is that such 
mental deficiency also does not preclude termination under 
§ 43-292(4). These are the only two grounds that we have dis- 
cussed in this appeal as to Patricia. While portions of the dissent 
in In re Interest of J.N.V. are somewhat persuasive, the decision 
in that case still stands, and the county court was correct to find 
the evidence sufficient to terminate Patricia’s parental rights 
under § 43-292(2) and (4). The presence of a mental deficiency 
in a parent does not preclude the State from seeking, or the 
courts from granting, termination under § 43-292(2) and (4). 

As to Patricia’s remaining argument that we should find plain 
error because a guardian ad litem was denied her, we find this 
argument also to be without merit. The part of § 43-292 requir- 
ing a guardian ad litem under subsection (5) in effect at the time 
of the present termination is the same as that in effect when In 
re Interest of J.N.V. was decided. No guardian ad litem was 
appointed in In re Interest of J.N.V., and plain error was not 
found there. That is despite the dissent bringing the issue to the 
forefront in that case. Thus, we believe Jn re Interest of J.N.V. 
is controlling on this issue as well. We are aware that Jn re 
Interest of M.M., C.M., and D.M., supra, was decided after In re 
Interest of J.N.V., but In re Interest of M.M., C.M., and D.M. 
specifically sought termination under subsection (5). Based on 
In re Interest of J.N.V., and because subsection (5) was not 
alleged as a ground here, we cannot find plain error in the fail- 
ure to appoint a guardian ad litem for Patricia. 

[5] The county court was concerned with what it perceived to 
be unfairness to Patricia because the State elected not to plead 
subsection (5) and, thus, no guardian ad litem appointment was 
required. For the sake of completeness, we note that a county 
court has discretionary authority to appoint a guardian ad litem 
in termination proceedings for a parent with a mental defi- 
ciency, regardless of whether or not § 43-292(5) is pled as a 
ground for termination. See Jn re Interest of D.A., 239 Neb. 264, 
475 N.W.2d 511 (1991) (even where there is no statutory obli- 
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gation to appoint guardian ad litem, it is within inherent power 
of courts, and is both proper and desirable, that they appoint 
guardian ad litem for litigant when reasonably convinced liti- 
gant is not mentally competent to comprehend significance of 
legal proceedings, litigant is unable to intelligently and under- 
standingly participate in protection of her or his best interests, 
and such guardian is needed to protect those interests). Since 
the date of the termination below, this inherent power has been 
legislatively recognized in termination proceedings. See 
§ 43-292.01 (court shall appoint guardian ad litem when termi- 
nation is sought under subsection (5) and may appoint guardian 
ad litem for any party in termination case as deemed necessary 
or desirable). We also note that no application was made to 
appoint a guardian ad litem for Patricia. 


3. BEST INTERESTS OF CHILDREN 

We find, by clear and convincing evidence, that the best 
interests of these children require termination of Michael’s and 
Patricia’s parental rights. At the time of the termination hearing, 
these children had been in foster care for over 2 years. Despite 
intensive rehabilitation services, the care they received from 
Patricia had improved only marginally in these 2 years. It had 
not yet improved to the point where Patricia was allowed to 
have unsupervised visitation. In fact, when the level of direct 
supervision was decreased, a dramatic increase in behavioral 
problems was viewed in the children which Patricia was unable 
or unwilling to control. The children had not seen Michael since 
February 1996. Michael made no noticeable attempts to secure 
visitation after his release from prison, 6 months prior to the ter- 
mination hearing. 

[6] When parents cannot rehabilitate themselves within a rea- 
sonable time, the best interests of a child require that a final dis- 
position be made without delay. In re Interest of Constance G., 
254 Neb. 96, 575 N.W.2d 133 (1998). These children have suf- 
fered abuse and neglect, if not at the hands of their parents, then 
certainly from their parents’ failure to protect them. At the time 
of the termination hearing, James was hospitalized for, among 
other things, suicidal impulses. This is not the first time he has 
required hospitalization for mental health problems. A psychia- 
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trist testified that all of the children have mental problems to 
some extent and have been victimized by neglect, physical 
abuse, and, possibly, sexual abuse. All of these children have 
special needs requiring extensive time from a parent who is 
willing and able to set strict guidelines and stringent bound- 
aries. Because Patricia and Michael are unable to fulfill these 
special needs, it is in the children’s best interests that their 
parental rights be terminated. 


VII. CONCLUSION 

We conclude from our de novo review of the record that the 
evidence clearly and convincingly establishes that the children 
have been substantially and continuously neglected and have 
not been given necessary parental care by both Patricia and 
Michael; that both parents are unfit by reason of debauchery, 
habitual use of intoxicating liquor or narcotic drugs, or repeated 
lewd and lascivious behavior which is seriously detrimental to 
the health, morals, and well-being of the children; and that it is 
in the children’s best interests that the parental rights of 
Michael and Patricia be terminated. 

Therefore, the judgment of the county court, sitting as a juve- 


nile court, is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN HURST, APPELLANT. 
594 N.W. 2d 303 
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SIEVERS and Mugs, Judges, and HowarbD, District Judge, 
Retired. 


MUES, Judge. 

In State v. Hurst, ante p. 280, 289, 594 N.W.2d 303, 309 
(1999), from the paragraph beginning “The law is well settled,” 
the opinion should read as follows: 

The law is well settled in Nebraska that where a crimi- 
nal statute is amended by mitigating the punishment, after 
commission of a prohibited act but before final judgment, 
the punishment is that provided by the amendatory act 
unless the Legislature has specifically held otherwise. 
State v. White, 256 Neb. 536, 590 N.W.2d 863 (1999); 
State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999); 
Jones y. Clarke, 253 Neb. 161, 568 N.W.2d 897 (1997); 
State v. Groff, 247 Neb. 586, 529 N.W.2d 50 (1995); State 
v. Schrein, 247 Neb. 256, 526 N.W.2d 420 (1995); State v. 
Harris, 7 Neb. App. 520, 583 N.W.2d 366 (1998). A sen- 
tence is not a final judgment until the entry of a final man- 
date of an appellate court if an appeal is taken. State v. 
White, supra; State y. Urbano, supra. The amendment in 
the present case occurred after the criminal activity, but 
prior to the final judgment. 

Under the new statutes, Hurst’s conviction for assault- 
ing a peace officer would be a Class IIIA felony, punish- 
able by 0 to 5 years’ imprisonment. See Neb. Rev. Stat. 
§ 28-931 (Cum. Supp. 1998); 1998 Neb. Laws, L.B. 1266. 
In State v. Urbano, supra, the Nebraska Supreme Court 
addressed the effect of legislative amendments to the sen- 
tence of a defendant, such as Hurst, whose crime was 
reclassified from a Class IV felony to a Class IIIA felony 
following sentencing but prior to final judgment. 
According to the Urbano court, the amendment’s reclassi- 
fication of certain crimes from Class IV felonies to Class 
IIIA felonies “classifies [such] crime[{s] as more severe 
and creates a potentially harsher minimum punishment 
than that which is permitted for Class IV felonies.” 256 
Neb. at 207, 589 N.W.2d at 154. Therefore, the Urbano 
court held that application of the amendatory terms and 
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corresponding penalties found in the legislative amend- 
ments would convert a Class IV felony conviction to a 
Class IITA conviction and would amount to an impermis- 
sible ex post facto application of the new law. The Urbano 
court concluded that the defendant’s conviction remained 
that of a Class IV felony. 

Based upon State v. Urbano, supra, Hurst’s conviction 
for assaulting a peace officer remains a Class IV felony. 
Hurst’s sentence for the assault charge was 30 months’ 
imprisonment. This was a determinate, as opposed to an 
indeterminate, sentence. Determinate sentences are 
expressly provided for under the 1997-98 legislative enact- 
ments discussed above. See Neb. Rev. Stat. §§ 29-2204 
and 83-1,105.01 (Cum. Supp. 1998). See, also, State v. 
White, supra. As the White court explained, “[B]Jecause 
there is no statutorily mandated minimum punishment for 
a Class IV felony, the minimum term of a Class IV felony 
determinate sentence . . . is the minimum provided by law, 
which is 0 year’s imprisonment.” Jd. at 544, 590 N.W.2d at 
869. Applying the current terms of §§ 29-2204 and 
83-1,105.01, Hurst’s determinate sentence of 30 months’ 
imprisonment is effectively a sentence with a maximum 
term of 30 months and by operation of law, a minimum 
. term of 0 years. See id. 

CONCLUSION 

There was sufficient evidence in the record for the jury 
to find that Hurst had the requisite intent necessary to con- 
vict him of the crimes charged. Hurst’s sentences are not 
excessive except the district court’s sentence of 6 months’ 
imprisonment on count III, the criminal mischief convic- 
tion, a Class III misdemeanor, which exceeds that autho- 
rized by statute and is accordingly modified as set forth in 
this opinion. As a result of recent statutory sentencing 
amendments, the determinate sentence of 30 months’ 
incarceration for assaulting a police officer amounts to a 
sentence with a maximum term of 30 months and, by oper- 
ation of law, a minimum term of 0 year’s imprisonment. 

AFFIRMED AS MODIFIED. 
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The opinion, State v. Hurst, ante p. 280, 594 N.W.2d 310 


(1999), is thus modified. 


FORMER OPINION MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. DONALD CLAUS, APPELLANT. 


10. 


594 N.W. 2d 685 
Filed May 25, 1999. No. A-98-809. 


Police Officers and Sheriffs: Search and Seizure: Motor Vehicles: Arrests. Law 
enforcement officers may search the entirety of a motor vehicle, including closed 
compartments and baggage, as a search incident to a lawful arrest. 

Warrantless Searches: Probable Cause: Motor Vehicles. A warrantless search of 
containers within a motor vehicle is allowed where there exists probable cause to 
believe that contraband was located in the vehicle. 

Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to sup- 
press evidence, apart from determinations of reasonable suspicion to conduct inves- 
tigatory stops and probable cause to perform warrantless searches, is to be upheld on 
appeal unless its findings of fact are clearly erroneous. In making this determination, 
an appellate court does not reweigh the evidence or resolve conflicts in the evidence, 
but, rather, recognizes the trial court as the finder of fact and takes into consideration 
that it observed the witnesses. 

Constitutional Law: Police Officers and Sheriffs: Railroads. Under Neb. Rev. 
Stat. § 84-106 (Reissue 1994), a deputized railroad security officer is constrained by 
the Fourth Amendment like any sheriff or police officer. 

Constitutional Law: Search and Seizure: Waiver. The right to be free from an 
unreasonable search and seizure, as guaranteed by the Fourth Amendment to the U.S. 
Constitution and by article I, § 7, of the Nebraska Constitution, may be waived by the 
consent of the citizen. 

Constitutional Law: Search and Seizure. A subjective expectation of privacy is 
legitimate if it is one that society is prepared to recognize as reasonable. 
Constitutional Law: Probable Cause. Consent is an exception to the probable 
cause requirement of the Fourth Amendment. 

Search and Seizure. A consensual search may not exceed the scope of the consent 
given. 

Criminal Law: Search and Seizure: Police Officers and Sheriffs: Motor 
Vehicles. A criminal suspect’s right to be free from unreasonable searches is not vio- 
lated when, after an officer is granted permission to search a defendant’s vehicle, the 
officer opens a closed container found within the vehicle. 

Constitutional Law: Search and Seizure: Police Officers and Sheriffs. The stan- 
dard for measuring the scope of a suspect’s consent under the Fourth Amendment to 
the U.S. Constitution is that of objective reasonableness: What would the typical rea- 
sonable person have understood by the exchange between the officer and the suspect? 
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11. Search and Seizure. Whether one who consents later objects to an ongoing search 
is a significant inquiry determining whether there is a limitation placed on the scope 
of the consent that has been granted. 


Appeal from the District Court for Buffalo County: JoHN P. 
ICENOGLE, Judge. Affirmed. 


Kirk E. Naylor, Jr., for appellant. 


Don Stenberg, Attorney General, and David Arterburn for 
appellee. 


HANNON, SIEVERS, and CARLSON, Judges. 


SIEVERS, Judge. 

Donald Claus was charged by information in the district 
court for Buffalo County, Nebraska, with possession of a con- 
trolled substance, to wit, methamphetamine, a Class IV felony. 
This drug possession case addresses whether a suspect’s general 
consent for an officer to search a company vehicle which the 
suspect has been operating includes consent to open and exam- 
ine a Closed container found in plain view in the vehicle. 


SUPPRESSION HEARING 

Claus filed a motion to suppress the seized drugs as the prod- 
uct of an unreasonable and illegal search under the 4th and 14th 
Amendments to the U.S. Constitution. 

A hearing was held on the motion to suppress on April 21, 
1998. John Crisler, a roadmaster with Burlington Northern 
Sante Fe Railroad (BNSF), testified as a witness for the State. 
Crisler testified that at approximately 6:30 a.m. on October 8, 
1997, he received a telephone call informing him that Claus, a 
foreman for the railroad, had gotten into an altercation with 
Simon Valderez, one of Claus’ subordinates. Crisler spoke with 
Claus and with Valderez, who informed him that Claus had beer 
and drugs in a company truck at the worksite. Crisler then con- 
tacted Michael Beran, a certified law enforcement officer for 
the BNSF police department, to have Beran observe Claus’ 
behavior during further questioning. Beran testified that before 
he met with Claus, Crisler informed him that Claus might have 
drugs. 
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Claus was located in a field just west of St. Michael, 
Nebraska. Crisler testified that he approached Claus and 
requested that Claus submit to a toxological test, which he 
agreed to do. Beran asked Claus if “the had had any drugs or 
weapons on his person, and J asked him if he .. . would permit 
me to search.” Beran testified that Claus responded in the neg- 
ative to the first inquiry and consented to a search of his person. 
In contrast, Claus testified that Beran did not ask for consent 
before searching him. Crisler’s testimony is silent on this issue. 
Beran did not find anything on Claus’ person. 

According to Beran, he then asked if he could search the 
“company vehicle,’ and Claus consented. Both Crisler and 
Beran testified that upon arriving at the worksite, they had wit- 
nessed Claus driving the vehicle at issue. Claus testified that 
after searching him, Beran headed for the truck and “[o]pened 
the driver’s side door, did a quick glance over the dash and then 
reached in and grabbed my personal bag,” all without Claus’ 
consent. According to Claus, employees at BNSF typically 
carry their personal belongings with them to the worksite and 
leave them in the company truck. Once again, Crisler’s testi- 
mony is silent on the issue of consent. 

Beran’s search of the truck revealed a “small blue safety 
glasses bag” located on the front seat. After Claus admitted in 
response to Beran’s question that the bag was his, Beran 
unzipped the bag and found marijuana, a metal “hash” pipe, a 
plastic straw, a razor blade, a glass pipe, and 

another plastic bag that had a rock of what I believed to be 
crack cocaine in it. I then asked Mr. Claus if that belonged 
to him, and he said, yes, it did. And I said was this crack? 
He said, no, it’s crank which is a slang term for 
metha[m]phetamines. 
When asked if Beran requested permission to open the safety 
glasses bag, he replied, “I don’t recall if I did or not. I don’t 
believe I did.” Later, Beran testified, “I just asked him if J could 
search the truck.” 

All of the witnesses agree that Claus admitted to Beran that 
the drugs and paraphernalia belonged to him. They also agree 
that at no time did Claus protest the search of the vehicle or of 
his personal belongings. After also finding beer in a cooler in 
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the back of the truck, Beran advised Claus that he was under 
arrest. Beran testified at the hearing that he was “commissioned 
as a State deputy sheriff” from the “governor’s office through 
the superintendent of the State Patrol.’ (See Neb. Rev. Stat. 
§ 84-106 (Reissue 1994) for pertinent statutory authority.) 
Claus does not question Beran’s authority to arrest him. 

[1,2] In overruling Claus’ motion to suppress, the district 
court held that Claus was not under arrest nor was there proba- 
ble cause for his arrest at the time the vehicle was searched, 
citing New York v. Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L. 
Ed. 2d 768 (1981) (law enforcement officers may search 
entirety of motor vehicle, including closed compartments and 
baggage, as search incident to lawful arrest). The court also held 
that Beran did not have probable cause to believe that there 
were drugs in the company truck, citing United States v. Ross, 
456 U.S. 798, 102 S. Ct. 2157, 72 L. Ed. 2d 572 (1982) (war- 
rantless search of containers within motor vehicle is allowed 
where there exists probable cause to believe that contraband 
was located in vehicle). 

However, the court found, based solely upon the credibility 
of the witnesses and the information offered at the hearing, that 
“Officer Beran did in fact inquire and obtain permission to con- 
duct a search of the vehicle.” The court further found that it was 
a reasonable expectation of all parties that the “request included 
a request to look into the various unlocked but closed contain- 
ers within the vehicle.” 


TRIAL 

Trial was held without a jury, and the State offered two 
exhibits, one of which was a stipulation as to factual basis 
between the State and Claus’ attorney. It contains a condensed 
version of the facts from the suppression hearing in the format 
of what the witnesses would say if they were called to testify. 
Claus’ attorney renewed his objection to any evidence contained 
within the stipulation regarding the drugs seized on October 8, 
1997. He also objected to any representations within the stipu- 
lation regarding statements made by Claus referencing the 
seized substances. These objections were overruled. Exhibit 2 is 
a laboratory report containing the results of an analysis of the 
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substances seized performed by the Nebraska State Patrol 
Criminalistics Laboratory. The results revealed 7.91 grams of 
methamphetamine and 2.55 grams of marijuana. Claus’ attorney 
objected to exhibit 2, which objection was also overruled. There 
was no live testimony at the trial. 

At the conclusion of the trial, the court found Claus guilty on 
the charge of possession of a controlled substance, to wit, 
methamphetamine. Claus was sentenced to 3 years’ probation, 
with various special conditions which are not relevant to this 
appeal, and a $1,000 fine. He appeals his conviction to this 
court. 


ASSIGNMENT OF ERROR 
Claus argues that the district court erred in denying his 
motion to suppress the evidence of drugs and his statements 
concerning the same. 


STANDARD OF REVIEW 

[3] A trial court’s ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. In making this determination, an appellate 
court does not reweigh the evidence or resolve conflicts in the 
evidence, but, rather, recognizes the trial court as the finder of 
fact and takes into consideration that it observed the witnesses. 
State v. Johnson, 256 Neb. 133, 589 N.W.2d 108 (1999). 


ANALYSIS 

[4] We briefly address the State’s contention that the Fourth 
Amendment does not extend its protections in this case because 
Beran was not a governmental official. Beran claims the power 
of arrest, and under the statute which he was operating, 
§ 84-106, there can be little doubt that he is a “deputy state 
sheriff” with the power to “enforce the provisions of the crimi- 
nal laws.” Therefore, under such circumstances, Beran, as a rail- 
road security officer, is constrained by the Fourth Amendment 
like any sheriff or police officer. 

[5S] The right to be free from an unreasonable search and 
seizure, as guaranteed by the Fourth Amendment to the U.S. 
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Constitution and by article I, § 7, of the Nebraska Constitution, 
may be waived by the consent of the citizen. State v. Prahin, 
235 Neb. 409, 455 N.W.2d 554 (1990). Despite Claus’ testi- 
mony at the hearing on the motion to suppress that he did not 
consent to a search of his person and the BNSF vehicle, he 
frames the issue on appeal as “whether appellant’s consent to 
search the vehicle included the search of closed containers that 
were located within the vehicle.” Brief for appellant at 4. This 
statement of the issue recognizes that whether there was con- 
sent was resolved against Claus by the fact finder at the sup- 
pression hearing, a factfinding we would not disturb on appeal, 
as there is clearly competent evidence to support it. 

[6] We bear in mind that the truck was not Claus’, but his 
employer’s. Beran did not need permission to search the BNSF 
vehicle if Claus had no legitimate expectation of privacy with 
respect to the vehicle itself. State v. Cody, 248 Neb. 683, 539 
N.W.2d 18 (1995) (subjective expectation of privacy is legiti- 
mate if it is one that society is prepared to recognize as reason- 
able). But, since the trial court decided the suppression issue by 
determining whether there was consent and whether such con- 
sent extended to the safety glasses bag, we follow this path also. 
We do not decide whether a BNSF security officer needs con- 
sent to search a BNSF vehicle being used by a BNSF employee. 
Instead, we decide whether Claus’ consent to search the BNSF 
vehicle, irrespective of whether it was needed, extended to 
closed but unlocked containers found in the vehicle. 

[7,8] Consent is an exception to the probable cause require- 
ment of the Fourth Amendment. See Schneckloth v. Bustamonte, 
412 US. 218, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973). A con- 
sensual search may not exceed the scope of the consent given. 
U.S. v. McKines, 933 F.2d 1412 (8th Cir. 1991) (defendant’s 
consent to search of his luggage included consent to search con- 
tainers therein). 

[9] In Florida v. Jimeno, 500 U.S. 248, 111 S. Ct. 1801, 114 
L. Ed. 2d 297 (1991), the U.S. Supreme Court held that a crim- 
inal suspect’s right to be free from unreasonable searches was 
not violated when, after he gave a police officer permission to 
search his car, the officer opened a closed container found 
within the car. In Jimeno, a police officer stopped Enio Jimeno, 
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whom he believed had just arranged a drug transaction, for a 
traffic violation. The officer told Jimeno that he had been 
stopped for committing a traffic infraction. The officer went on 
to say that he had reason to believe Jimeno was carrying nar- 
cotics in his car and asked permission to search it, although he 
did not have to consent. Jimeno stated that he had nothing to 
hide and gave the officer permission. The officer opened the 
passenger door and saw a folded paper bag on the floor. He 
picked it up, opened it, and found cocaine inside. 

[10] Jimeno and his wife, who was also in the car, were 
charged with possession of cocaine with the intent to distribute. 
Before trial, the Jimenos moved to suppress the cocaine on the 
ground that Jimeno’s consent to search the car did not extend to 
the bag. The trial court granted the motion and found that 
although Jimeno could have assumed that the officer would 
have searched the bag at the time he gave consent, his consent 
to search the car did not carry with it specific consent to open 
the bag and examine its contents. The Supreme Court reversed 
the suppression, holding that the standard for measuring the 
scope of a suspect’s consent under the Fourth Amendment to the 
U.S. Constitution is that of objective reasonableness: What 
would the typical reasonable person have understood by the 
exchange between the officer and the suspect? The Supreme 
Court framed the issue as “whether it is reasonable for an offi- 
cer to consider a suspect’s general consent to a search of his car 
to include consent to examine a paper bag lying on the floor of 
the car” and concluded that it was. 500 US. at 251. 

The majority in Jimeno based its approval of the officer’s 
search on the principle established in United States v. Ross, 456 
U.S. 798, 102 S. Ct. 2157, 72 L. Ed. 2d 572 (1982), that a war- 
rantless search of an automobile based on probable cause 
extends to closed containers that may conceal the object of the 
search. The Jimeno court, citing Ross, held that the scope of a 
search is generally defined by its expressed object. Jimeno, like 
Claus in the instant case, granted the officer permission to 
search his car and did not place any explicit limitation on the 
scope of the search. The officer in Jimeno informed Jimeno that 
the officer believed Jimeno was carrying narcotics and that the 
search would involve looking for narcotics in the car. 
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The evidence in the instant case reveals that Beran first asked 
Claus if he “had any drugs or weapons on his person” and then 
proceeded to search him. Beran then asked Claus if he could 
search the “company vehicle.’ Although Beran did not 
expressly state such, we believe that any reasonable person 
would understand that Beran’s request to search the vehicle, just 
like his request to search Claus’ person, was aimed at discover- 
ing drugs and weapons, given Beran’s clear disclosure of his 
interest in drugs and weapons. 

In Florida v. Jimeno, 500 U.S. 248, 251, 111 S. Ct. 1801, 114 
L. Ed. 2d 297 (1991), the Court held: 

We think that it was objectively reasonable for the police 
to conclude that the general consent to search respon- 
dents’ car included consent to search containers within 
that car which might bear drugs. A reasonable person may 
be expected to know that narcotics are generally carried in 
some form of a container. “Contraband goods rarely are 
strewn across the trunk or floor of a car.” . . . The autho- 
rization to search in this case, therefore, extended beyond 
the surfaces of the car’s interior to the paper bag lying on 
the car’s floor. 

Even though Beran did not expressly tell Claus that the pur- 
pose of the vehicle search was to find drugs and weapons, the 
result would not change. As stated in U.S. v. Snow, 44 F.3d 133, 
135 (2d Cir. 1995), when the purpose is not particularized it will 
be “self-evident” that the officer is “looking for evidence of ille- 
gal activity” and “just as obvious that such evidence might be 
hidden in closed containers.” This result follows when, as in the 
instant case and in Snow, the officer’s request is to “search.” See 
3 Wayne R. LaFave, Search and Seizure, a Treatise on the 
Fourth Amendment § 8.1(c) (3d ed. 1996). Beran’s expressed _ 
interest in drugs on Claus’ person makes the object of the vehi- 
cle search obvious. Compare, U.S. v. Infante-Ruiz, 13 F.3d 498, 
505 (1st Cir. 1994) (where driver consented to search of car, 
including trunk, consent did not cover passenger’s unlocked 
briefcase in trunk, as driver’s “identification of the briefcase as 
belonging to another nearby passenger suggested precisely the 
contrary”); U.S. v. Garcia, 897 F.2d 1413, 1419-20 (7th Cir. 
1990) (consent in response to police request to look inside truck 
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for “drugs or weapons in the truck” did not justify “inherently 
invasive” police removal of door panels). 

[11] Whether one who consents later objects to an ongoing 
search is a significant inquiry determining whether there is a 
limitation placed on the scope of the consent that has been 
granted. U.S. v. McBean, 697 F. Supp. 495 (S.D. Ga. 1987), cit- 
ing United States v. Kapperman, 764 F.2d 786 (11th Cir. 1985). 
In United States v. Sierra-Hernandez, 581 F.2d 760, 764 (9th 
Cir. 1978), the officer received permission from the defendant 
when he asked to “ ‘look inside the truck.’” The officer looked 
in the back cargo portion but then continued his search through 
the cab and, ultimately, under the hood where he found mari- 
juana. The circuit court, in affirming the district court’s deci- 
sion, held that under the circumstances, the defendant’s failure 
to express concern or objection when the officer proceeded to 
the hood indicated that the search was within the initial scope 
of the consent. Jd. Here, during the search of the vehicle, and 
the opening of the safety glasses bag, Claus did not object to or 
protest the scope of the search. 

In State v. Prahin, 235 Neb. 409, 455 N.W.2d 554 (1990), the 
court determined that a vehicle search concerning luggage did 
not exceed the scope of the defendant’s consent. The Nebraska 
Supreme Court stated: 

It has been held that police may open closed but unlocked 
containers within the place to which consent was given, 
especially if police have indicated that they are searching 
for a small object which might be concealed in such a con- 
tainer. 3 W. LaFave, Search and Seizure § 8.1(c) (West 
1987). See, United States v. Kapperman, 764 F.2d 786, 
794 (11th Cir. 1985), reh’g denied 770 F.2d 1084 (consent 
to search automobile and remove ‘“‘‘whatever documents 
or items of property whatsoever, which they deem perti- 
nent to the investigation,’” authorized police to search 
unlocked suitcase in automobile, “ ‘as documents or other 
items of property cannot necessarily be expected to be 
lying loose in an automobile’ ”); U.S. v. Anderson, 859 
F.2d 1171, 1176 (3d Cir. 1988) (where defendant con- 
sented to search of automobile for “ ‘any letters[,] docu- 
ments, papers, materials or other property which is perti- 
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nent to the investigation,’ ” police were authorized to look 
in the trunk and open closed bags); People v. Mirenda, 57 
N.Y.2d 261, 442 N.E.2d 49, 455 N.Y.S.2d 752 (1982) 
(consent to search automobile allowed search of attache 
case within trunk); U.S. v. Sealey, 830 F.2d 1028 (9th Cir. 
1987) (consent to search premises extended to travel bag, 
as consent was to search for gun which could have been 
hidden there). 
Prahin, 235 Neb. at 418, 455 N.W.2d at 560-61. 


CONCLUSION 

We affirm the decision of the district court overruling the 
motion to suppress and agree with its finding that it was a rea- 
sonable expectation that Beran’s request to search the company 
vehicle included looking into closed but unlocked containers 
within the vehicle. We find, based on the exchange between 
Beran and Claus, that a reasonable person would have under- 
stood that his consent included examination of closed contain- 
ers, where drugs would normally be hidden. Thus, Claus’ autho- 
rization to search the company vehicle extended beyond the 
surfaces of the car’s interior to the safety glasses bag lying on 
the front seat which contained the illegal drugs which he admit- 


ted owning. ro 
IRMED. 


STEVEN M. JACOB, APPELLANT, V. MARGARET V. SCHLICHTMAN, 
FORMERLY KNOWN AS MARGARET V. SHUCK, 
SPECIAL ADMINISTRATOR OF THE 
ESTATE OF MELODY J. HOPPER, DECEASED, APPELLEE. 
594 N.W. 2d 691 


Filed June 1, 1999. No. A-97-1165. 


1. Judgments: Final Orders: Appeal and Error. There can be no appeal until there 
has been a judgment or final order in the district court. 

2. Records: Appeal and Error. Once an appellant has made an adequate request, the 
preparation of the bill of exceptions becomes an internal court matter, and it is the 
duty of the court reporter to properly fulfill this request. 

3. Affidavits: Appeal and Error. If there is no hearing on the poverty affidavit and the 
appeal, or when there is a hearing and the evidence is uncontradicted, the trial court 
has a duty to allow the appellant to proceed in forma pauperis. 
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4, ___:____. Ona trial court’s own motion or on objection, the trial court may inquire 
into the truthfulness or good faith of the litigant’s poverty affidavit and notice of 
appeal. 

5. __: _____. When it appears that a trial court may deny an appellant leave to proceed 


in forma pauperis, a hearing shall be held. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Reversed and remanded for further 
proceedings. 


Steven M. Jacob, pro se. 


Thomas E. Zimmerman, of Jeffrey, Hahn, Hemmerling & 
Zimmerman, P.C., for appellee. 


IRWIN, Chief Judge, and Mugs and Insopy, Judges. 


IRWIN, Chief Judge. 
I. INTRODUCTION 

Steven M. Jacob appeals the February 20, 1997, denial by the 
district court for Lancaster County of his motion for leave to 
proceed in forma pauperis filed on the same date. On appeal, he 
contends that the district court improperly tried to limit the 
scope of his appeal to the December 19, 1996, denial of his first 
motion for leave to proceed in forma pauperis, that the court 
reporter erroneously failed to produce the bill of exceptions that 
he requested, and that the district court improperly denied his 
February 20, 1997, motion for leave to proceed in forma pau- 
peris. For the reasons stated below, we reverse, and remand for 
further proceedings consistent with this opinion. 


Il. FACTUAL BACKGROUND 

On December 18, 1996, Jacob filed a motion for leave to pro- 
ceed in forma pauperis. In the attached affidavit, Jacob stated 
that he had cash of “approx. $300” and was earning $1.21 per 
day. On December 19, the district court denied Jacob’s motion 
without a hearing. The court’s minute entry states that the 
motion was denied because Jacob had sufficient income to pay 
“filing and service fees.” 

On December 20, 1996, Jacob filed a petition in replevin 
against Margaret V. Schlichtman, formerly known as Margaret 
V. Shuck, special administrator of the estate of Melody J. 
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Hopper, deceased. On February 4, 1997, the defendant filed her 
special appearance. The defendant contended that the court 
lacked personal jurisdiction of her. After a hearing on the spe- 
cial appearance held on February 14, the special appearance was 
sustained. 

On February 20, 1997, Jacob filed another motion for leave 
to proceed in forma pauperis. In the attached affidavit, Jacob 
stated that he had cash of $.69 and had an income of $24.20 per 
month. The court denied Jacob’s motion on the same date with- 
out a hearing. The court’s minute entry states that the motion is 
“denied — see entry of December 19, 1996.” A request for 
reconsideration subsequently filed by Jacob was also denied. 

On March 14, 1997, Jacob filed a notice of appeal in which 
he stated that he was appealing the court’s decision to grant the 
defendant’s special appearance and the “courts [sic] repeated 
denial of in forma pauperis status to the Plaintiff.” On the same 
date, Jacob filed a praecipe for transcript and a praecipe for bill 
of exceptions. In particular, the praecipe for bill of exceptions 
requested the preparation of a bill of exceptions containing 
the February 14 hearing regarding the defendant’s special 
appearance. 

Ultimately, on April 14, 1997, the district court granted Jacob 
leave to appeal the “denial of the original request to proceed in 
forma pauperis.” In its minute entry, the court stated that the 
“request to appeal the sustaining of the special appearance filed 
by the Defendant without payment of costs is denied for the rea- 
sons set forth in the order dated April 7, 1997.” We note that cit- 
ing the above minute entry, the court reporter refused to prepare 
the bill of exceptions requested by Jacob, despite his repeated 
requests and advisement that his request related to the appeal of 
the denial of motion for leave to proceed in forma pauperis. 


III. ASSIGNMENTS OF ERROR 
For Jacob’s assignments of error, he challenges the district 
court’s order limiting the scope of his appeal to the December 
19, 1996, denial of his first motion for leave to proceed in forma 
pauperis, the court reporter’s failure to produce the bill of excep- 
tions that he requested, and the court’s denial of his February 
20, 1997, motion for leave to proceed in forma pauperis. 
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IV. ANALYSIS 


1. SCOPE OF APPEAL 

Jacob first assigns that the district court erred in limiting the 
scope of his appeal to the December 19, 1996, denial of his first 
motion for leave to proceed in forma pauperis. We note that 
Jacob filed his notice of appeal on March 14, 1997, in which he 
stated that he was appealing the granting of the defendant’s spe- 
cial appearance and the denial of his in forma pauperis status. 
The district court’s minute entry to which Jacob refers to in this 
assigned error was entered thereafter on April 14. 

[1] Neb. Rev. Stat. § 25-1912(1) (Reissue 1995) provides that 
the notice of appeal shall be filed within 30 days “after the ren- 
dition of such judgment or decree or the making of such final 
order.” The Nebraska Supreme Court has stated: “It is funda- 
mental that there can be no appeal . . . until there has been a 
judgment or final order in the district court.” Essay v. Essay, 180 
Neb. 291, 295, 142 N.W.2d 337, 339 (1966). 

Jacob’s notice of appeal was filed prior to the April 14, 1997, 
order, and it, therefore, does not reference such order. Jacob 
could not appeal from an order that had not yet been made. As a 
result, this assigned error is not properly before us. 


2. PREPARATION OF BILL OF EXCEPTIONS 

Next, Jacob assigns that the court reporter improperly failed 
to produce the bill of exceptions he requested. In his praecipe 
for bill of exceptions, Jacob requested that the court reporter 
include the February 14, 1997, hearing on the defendant’s spe- 
cial appearance. Citing the district court’s minute entry of April 
14, the court reporter refused to prepare the bill of exceptions 
requested. The transcript before this court shows correspon- 
dence between Jacob and the court reporter, in which Jacob 
explained that his need for the bill of exceptions of the February 
14 hearing was related to his appeal of the denial of in forma 
pauperis status. In Jacob’s brief, he contends that at the February 
14 hearing, he requested a hearing on his in forma pauperis sta- 
tus and that such request was denied. 

[2] The Nebraska Supreme Court has stated that once an 
appellant has made an adequate request, the preparation of the 
bill of exceptions becomes an internal court matter, and it is the 
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duty of the court reporter to properly fulfill this request. Shuck 
v. Jacob, 250 Neb. 126, 548 N.W.2d 332 (1996); State v. Slezak, 
230 Neb. 197, 430 N.W.2d 533 (1988). Neb. Ct. R. of Prac. 
S5B(1)b (rev. 1996) provides that an appellant’s request to pre- 
pare a bill of exceptions shall “specifically identify each portion 
of the evidence and exhibits offered at any hearing which the 
party appealing believes material to issues to be presented... 
for review, The court reporter shall prepare only those portions 
specified in the request for preparation of the bill of exceptions.” 
(Emphasis supplied.) 

We conclude that Jacob properly requested, and was entitled 
to, a bill of exceptions containing the hearing requested and that 
the court reporter had an obligation to fulfill this request pur- 
suant to rule 5B(1)b. It is not for the court reporter to determine 
what portions of the record are material to an appeal. However, 
given our resolution below, it was not necessary for this court to 
issue an order to the court reporter instructing the preparation of 
a bill of exceptions containing the requested hearing. See Shuck, 
supra (wherein Nebraska Supreme Court ordered court reporter 
to prepare supplemental bill of exceptions containing requested 
evidence and exhibits). 


3. DENIAL OF IN FORMA PAUPERIS STATUS 

Finally, Jacob assigns that the district court erred in denying 
his February 20, 1997, motion for leave to proceed in forma pau- 
peris. He notes that the defendant made no objection to his 
motion and that no hearing was held on his motion. Jacob argues 
that he was entitled to a hearing on his motion and that his affi- 
davit established that his income was low enough to entitle him 
to proceed in forma pauperis. Jacob relies on the Nebraska 
Supreme Court’s holding in Flora v. Escudero, 247 Neb. 260, 
526 N.W.2d 643 (1995), and Neb. Rev. Stat. § 25-2301 (Reissue 
1995). 

Section 25-2301 provides in part: 

Any court of the State of Nebraska, except the Nebraska 
Workers’ Compensation Court, or of any county shall 
authorize the commencement, prosecution, or defense of 
any suit, action, or proceeding, civil or criminal, or appeal 
therein, without prepayment of fees and costs or security, 
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by a person who makes an affidavit that he or she is unable 
to pay such costs or give security. 

[3-5] The Flora court held that if there is no hearing on the 
poverty affidavit and the appeal, or when there is a hearing and 
the evidence is uncontradicted, the trial court has a duty to allow 
the appellant to proceed in forma pauperis. The court further 
stated: “However, on the court’s own motion or on objection, a 
trial court may inquire into the truthfulness or good faith of the 
litigant’s poverty affidavit and notice of appeal.” 247 Neb. at 
265, 526 N.W.2d at 647. The Flora court mandated that “[i]n the 
future, when it appears that a trial court may deny an appellant 
leave to proceed in forma pauperis, a hearing shall be held.” 
(Emphasis supplied.) Jd. 

We recognize that the lower court in Flora, supra, had sum- 
marily denied an appellant leave to proceed in forma pauperis 
on appeal, whereas in this case, the district court summarily 
denied Jacob leave to proceed in forma pauperis in the proceed- 
ings before that court. However, we find no reason to apply a 
different rule to the situation before us. Therefore, we apply the 
Flora holding to the case before us. 

Although the affidavit in support of Jacob’s first motion for 
leave to proceed in forma pauperis showed sufficient funds to 
commence the case, the affidavit in support of the February 20, 
1997, motion for leave to: proceed in forma pauperis showed 
insufficient funds to continue to prosecute the case. In this affi- 
davit, Jacob stated that he had cash on hand of $.69 and an 
income of $24.20 per month. If the district court desired to 
inquire into the truthfulness or good faith of Jacob’s poverty 
affidavit, the court could have done so on its own motion and 
conducted a hearing thereon. Instead, the district court summar- 
ily denied Jacob’s motion contrary to the Flora mandate. The 
district court was required to hold a hearing prior to a denial of 
leave to proceed in forma pauperis. According to the Flora 
court, the trial court has a duty to allow a litigant to proceed in 
forma pauperis if there is no hearing on the poverty affidavit. 

For these reasons, we conclude that the district court abused 
its discretion in failing to conduct a hearing regarding Jacob’s 
motion prior to its denial of the motion. Therefore, we reverse 
the district court’s denial of Jacob’s February 20, 1997, motion 
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to proceed in forma pauperis and remand the case for further 
proceedings consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


SNOWDON FARMS, A NEBRASKA PARTNERSHIP, APPELLANT, 
v. DALE V. JONES ET AL., APPELLEES. 
595 N.W. 2d 270 


Filed June 1, 1999. No. A-98-313. 


1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

2. Contracts: Parties. The unambiguous terms of a contract govern the rights and 
duties of the parties. 

3. Contracts: Words and Phrases. The words of a contract must be given their plain 
and ordinary meaning. 

4. Contracts: Time. What constitutes a reasonable time for the performance of a con- 
tract must be determined from the general nature and circumstances of each case. 

5. Contracts: Rescission. In determining whether a rescission took place, courts look 
not only to the language of the parties but to all the circumstances. 

6. Contracts: Rescission: Waiver. The right to rescind a contract can be waived. 

7. Title. A seller’s endeavor to cure title defects must be reasonable under the cir- 
cumstances and undertaken in good faith with the goal that the defects be cured. 

8. Contracts: Title: Time. A seller who contracts to deliver good title and as part of 
that contract agrees to endeavor to cure title defects, within a reasonable time, has a 
duty to make reasonable efforts to cure any defects. 


Appeal from the District Court for Knox County: RICHARD P. 
GARDEN, Judge. Reversed and remanded with directions. 


Kevin T. Lytle, of DeMars, Gordon, Olson & Shively, for 
appellant. 


Douglas J. Stratton, of Stratton & Ptak, P.C., for appellees. 
HANNON, SIEVERS, and CARLSON, Judges. 


SIEVERS, Judge. 

This case is an appeal by Snowdon Farms of a decision by 
the district court for Knox County entering summary judgment 
for Dale V. Jones, Ardith A. Jones, Frank E. Jones, and Norma 
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L. Jones. The Joneses and Snowdon Farms agreed, via a pur- 
chase agreement, that the Joneses would sell land to Snowdon 
Farms. The Joneses ultimately attempted to rescind the agree- 
ment. The case involves consideration of a seller’s duty to clear 
title defects. 


FACTUAL BACKGROUND 

Snowdon Farms is an informal partnership composed of Kent 
Snowdon, his wife, his sister, and his brother-in-law. The 
Joneses are Frank, his brother Dale, and their wives. Snowdon 
Farms owns land in rural Nebraska on which Snowdon farms 
and raises livestock. In the 1980’s, Snowdon Farms also leased 
approximately 300 acres of land from the Joneses. 

In 1989, Snowdon Farms and the Joneses agreed, via a writ- 
ten purchase agreement, that the Joneses would sell Snowdon 
Farms the land which Snowdon Farms had been leasing. The 
land was described in the purchase agreement as “[t]he South 
Half of the North Half (S'4N’4) and the North Half of the South 
Half (N'AS'2) of Section Thirteen (13), Township Thirty-two 
(32) North, Range Seven (7) West of the 6th P. M., Knox 
County, Nebraska, less the following described tracts.” The doc- 
ument then describes “Tract ‘A’” and “Tract ‘B,’” which are 
portions of the land used for roads. 

Snowdon Farms paid $100 down, was to pay $10,000 “at 
time of execution of the contract,” and then was to pay the 
remaining $47,410 in semiannual installments of $3,885.50, 
with interest at 9.25 percent annually. Thus, the total sales price, 
excluding interest, was $57,510. 

At the heart of this case is a provision in the purchase agree- 
ment which states: 

Seller agrees to furnish within fifteen (15) days from 
date of the acceptance of this offer a complete abstract of 
title .... In the event Purchaser's attorney finds defects in 
said title, Seller, after written notice thereof, shall 
endeavor to have the same cured to the satisfaction of 
Purchaser within a reasonable time after the receipt of 
notice thereof, and if not so cured within said time, then 
either Purchaser or Seller may rescind the agreement, 
whereupon Seller shall then refund to Purchaser the 
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deposit made hereunder. Purchaser agrees to close said 
purchase within 15 days after delivery of said abstract of 
title or title commitment, or in the event defects are found 
in said title within ten (10) days after such defects are 
cured. 

(Emphasis supplied.) 

The purchase agreement provided that Snowdon Farms’ 
agreement to purchase was conditioned on the Joneses having 
“good, valid and marketable title.” The purchase contract also 
stated, “It is understood and agreed that both parties retain their 
right to bring action for Specific Performance in the event the 
other party is in default in carrying out his obligations under this 
contract.” 

The purchase agreement is dated July 11, 1989. There is no 
indication exactly when the partners of Snowdon Farms signed 
the agreement, but their signatures all appear at the bottom. On 
August 18, Dale and his wife accepted Snowdon Farms’ offer by 
signing the purchase agreement. However, there were problems 
with the title. The land was encumbered by judgments that the 
Federal Deposit Insurance Corporation (FDIC) had secured 
against Frank in 1984, as well as a mortgage on the land that a 
man named “Larry Lee Nielsen” had given to the Bank of 
Niobrara. 

Nielsen bought the land from the Joneses on an installment 
contract in 1981. In 1983, Nielsen gave a real estate mortgage 
for $221,000 to the Bank of Niobrara, and the mortgage 
included the land at issue. The Bank of Niobrara later failed, and 
the FDIC took over debts due the bank, including Nielsen’s. On 
April 29, 1985, in a case brought by the FDIC against Nielsen, 
the district court for Knox County ordered that Nielsen pay var- 
ious outstanding obligations or the land would be sold and the 
proceeds used to pay off the FDIC, Knox County for real estate 
taxes, and the Joneses for the balance due under the installment 
contract. On May 2, 1985, Nielsen deeded the land back to the 
Joneses via a quitclaim deed for “One Dollar & other valuable 
consideration.” The deed is exhibit 17 in Frank’s deposition. 
Attorney Dale Riesberg notarized the deed, and the deed was 
filed December 24, 1985. 
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In a deposition taken July 24, 1997, Frank testified that at the 
time Nielsen deeded the land back to the Joneses, neither Frank 
nor Dale knew about Nielsen’s having mortgaged the land. Also, 
Frank testified that they did not know about the FDIC’s trying to 
have the land sold by the sheriff to satisfy its lien. On August 27, 
1986, the district court for Knox County entered an “Order of 
Sale” which decreed that the land be sold because Nielsen had 
not paid his debts. This did not happen, but the record does not 
reveal why. Nielsen apparently filed for bankruptcy in 1987, but 
died at some point between the bankruptcy and the inception of 
this case. 

Riesberg, the Joneses’ attorney during much of the time at 
issue in this case, obtained a title insurance commitment for the 
sale to Snowdon Farms, with an effective date of October 23, 
1989. The “Requirements” portion of the policy mandated that 
Nielsen’s mortgage be released; that taxes for 1988 of $904 be 
paid; that the land be released from judgments obtained by the 
FDIC against Frank in the respective amounts of $35,000 and 
$66,000; and that the deed be executed by Dale, Frank, and their 
wives, conveying it to “Snowdon Farms, a Nebraska 
partnership.” 

The record does not establish when Snowdon Farms learned 
of the title defects or how. However, it appears that both parties 
knew of the defects early on and knew that the Joneses were 
responsible for curing them. There is no dispute on this issue in 
the parties’ briefs, and there are no facts in the record indicating 
anything to the contrary. 

Riesberg testified at his deposition, taken July 24, 1997, to 
his efforts at curing the title problems. Snowdon Farms summa- 
rizes those efforts in its brief to this court. The Joneses, in their 
brief, accept this summary of Riesberg’s efforts as accurate. 
Snowdon Farms’ summary lists Riesberg’s defect-curing activi- 
ties as follows: 

1. 2/12/91 Telephone conference with Chris Gazulos of 
FDIC; 

2. 2/15/91 Telephone conference with Chris Gazulos; 

3. 2/3/93 Letter to Anthony Burke of FDIC (follow-up 
to earlier phone conversation); 
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4. 3/15/93 Telephone conversation with Jay Bailey of 
FDIC; 

5. 4/14/93 Phone inquiry from FDIC; 

6. 4/21/93 Telephone conference with Jay Bailey; 

7. 4/21/93 Telephone conference with Mary of FDIC; 

8. 5/10/93 Letter to Mike Rogers of FDIC; 

9. 1/20/95 Telephone conference with Patricia Potter of 
FDIC; 

10. 2/10/95 Letter to Patricia Potter; 

11. 4/12/95 Telephone conference with Patricia Potter; 

12. 5/3/95 Telephone conference with Patricia Potter, 
who suggested payment as curative option; 

13. 2/6/97 Attempt to contact Nurudeem Borishade of 
FDIC; 

14. 2/17/97 Telephone conference with Ken Shorter and 
perhaps also Jeff Jufrida of FDIC; 

15. 3/13/97 Attempt to contact Nurudeem Borishade; 

16. 6/16/97 Letter to FDIC. 

Brief for appellant at 14-15. 

Riesberg testified that he never filed any legal action to free 
the land from the Nielsen lien. Riesberg did not testify with 
great specificity about what he did to cure the defects, and 
clearly, considerable intervals passed between activities. In 
describing the above-listed contacts, Riesberg gave explana- 
tions for some of them, such as FDIC personnel requesting the 
name of the bank that held the mortgage and “‘talk[ing] about 
some options that might be available including payment.” A bit 
later in the deposition, Snowdon Farms’ attorney asked Riesberg 
about a letter Riesberg wrote to Snowdon, explaining his efforts 
to clear title. We quote part of the exchange: 

Q Showing you Exhibit 15, is that an example of the let- 
ter that you may have sent to Kent Snowdon or to 
Snowdon Farms discussing at least in part your efforts to 
clear title to this property? 

A This is a letter dated February 22nd, 1992, and I had 
penciled a note on the bottom of that advising Kent 
Snowdon that I’m having difficulty getting FDIC to retum 
my calls and that I leave a message and that I get no call 
back. 
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There was also the following exchange between Snowdon 
Farms’ attorney and Riesberg: 

Q Now, did you on behalf of the Jones’ go to FDIC and 
say we’ ve got a contract for sale of this property, if we pay 
you Frank’s half, will you release the mortgages— or judg- 
ments, I should say release the judgment liens? 

A We attempted— I attempted to contact FDIC on a 
number of occasions, I don’t know whether it was with that 
specific offer that you suggest, but just contacting them in 
an attempt to clear the title to the real estate. 

Q With regard to Larry Lee Nielsen, the FDIC, of 
course, had its second mortgage that was listed as a 
requirement in Paragraph 2 of Exhibit 26. 

A That’s correct. 

Q Do you know how much Larry Lee Nielsen owed the 
Jones’ at the time he executed that quitclaim deed? 

A Exactly at this point, no, I don’t. 

Frank testified during his deposition that he did not person- 
ally make any efforts to cure the defects, nor did he request 
Riesberg to do so. Rather, Frank testified that Riesberg acted of 
his own volition. Snowdon testified during his deposition that 
he contacted Riesberg several times a year to check on progress 
in curing the title defects and to see whether he could help. He 
took no action on his own. Throughout the years of delay, 
Snowdon Farms continued to lease the land, executing a lease 
every year. Snowdon testified that he thought his lease payments 
were being applied to the purchase of the land. 

It is undisputed that by some point in 1995, the FDIC’s judg- 
ments against Frank lapsed of their own accord, so that there- 
after the only remaining title defect was the one stemming from 
Nielsen’s mortgage. 

In January 1997, Riesberg obtained another title insurance 
commitment. A copy of this policy was received in evidence as 
exhibit 2 at the hearing on summary judgment. The “Require- 
ments” section of this policy lists the chronology of events 
regarding Nielsen’s mortgage and related issues, which we sum- 
marized earlier. The policy then states that with regard to the 
Nielsen lien, “We will need a Release from FDIC.” There is no 
mention of the FDIC’s judgments against Frank. Frank testified 
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that he did not ask Riesberg to obtain this second title insurance 
commitment and that Riesberg had done so on his own. 

Snowdon testified that “in the first part of January, [Riesberg] 
said that they were getting close to getting this all squared 
away,” because Frank’s problems with the FDIC were solved 
when the FDIC’s liens lapsed. Riesberg wrote a letter to 
Snowdon, dated February 13, 1997, which is included in our 
record, in which he states that he will “once again be contacting 
FDIC on this matter” of the title defect. As noted in the sum- 
mary of Riesberg’s contacts with the FDIC, there were at least 
three contacts or attempted contacts between Riesberg and the 
FDIC following the February 13 letter to Snowdon. 


DIRT “MUDDIES THE WATERS” 

Sometime before May 1997, the K. Porter Construction 
Company (Porter Construction) and the Joneses talked about 
Porter Construction’s buying dirt from the Joneses’ land to be 
used in building a bridge over “the Mormon Canal.” The Joneses 
were interested. In early May, Frank contacted Snowdon to see 
if, in Snowdon’s words, Snowdon “would be willing to give 
them two point some acres of land and this dirt work be done 
and stuff.” Snowdon testified that he was not sure what to do, 
and he told Frank he would get back to him. 

Snowdon then went to talk with Riesberg. According to 
Snowdon, Riesberg told him that he might be entitled to half of 
the money from the dirt deal. Riesberg also allegedly said that 
he needed to talk with Frank some more. Snowdon testified that 
he and Riesberg set up another date on which to meet, probably 
May 27, 1997. 

Snowdon talked with Frank again and told Frank what 
Riesberg had allegedly told him about being entitled to one-half 
of the dirt money. The Joneses apparently put in a bid for the dirt 
deal during bidding held on May 22, 1997. They were evidently 
victorious. Exhibit 24 is the agreement between the Joneses and 
Porter Construction. By its terms, Porter Construction was to 
pay the Joneses 50 cents per cubic yard of dirt, and the estimated 
amount of dirt to be removed was 104,000 cubic yards. 

On May 27, 1997, the day Snowdon was supposed to meet 
with Riesberg, he received a letter dated May 26, 1997, from the 
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Joneses. It is addressed to the four people composing Snowdon 
Farms and is labeled, “Re: Purchase Agreement of Jones Farm 
dated 7/11/89.” It states: “Please be advised that the undersigned 
have determined the above referenced Purchase Agreement to be 
null and void and by copy of this letter we are requesting Atty. 
Dale Riesb[e]rg to refund to Snowdon Farms the $100. initially 
paid to Atty. Dale Riesb[e]rg.” The letter is signed by all four 
Joneses. Snowdon testified that in response to the written notice, 
he tried to call Riesberg “two weeks every day and he would not 
talk to me.” Additionally, he testified that a day or two after 
receiving the “null and void” notice, he approached Dale and 
then Frank, asking what had happened. Snowdon said that he 
“kind of begged” Frank not to rescind, but to no avail. 
According to Snowdon, Porter Construction began excavat- 
ing dirt from some of the land, and the Joneses fenced off 
another piece of the land for pasture. Further, the Joneses 
allegedly began tearing down a house located on the land. All of 
this purportedly happened without Snowdon’s approval, though 
the price of his lease was adjusted accordingly. Snowdon esti- 
mated that 30 of the approximately 300 acres were taken up by 
the dirt harvesting, pasture, and house destruction activities. 
Frank was asked during his deposition why there was such a 
long delay between the signing of the purchase agreement in the 
summer of 1989 and the second title commitment in January 
1997. Frank said, “This is as near as I can understand it, that it’s 
Larry Lee Nielsen’s bankruptcy is holding it up.” Frank also 
acknowledged that the FDIC’s judgments against him had com- 
plicated matters. When asked why he and the other Joneses sent 
Snowdon Farms the “null and void” notice, he responded, 
“Because of [the purchase agreement’s] age.” However, Frank 
was questioned further. We quote excerpts from the exchange 
between Snowdon Farms’ attorney and Frank on this point: 
Q What had happened between January 23rd of 1997 
when Exhibit 2, the title commitment, was given and May 
26, 1997 to cause you to give the notice you gave on May 
26, 1997? 
A Kent came to me and said Dale Riesberg told him he 
might be entitled to half the dirt because of the purchase 
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agreement. And we decided that couldn’t be so. We did, 
right here. (Indicating) 

Q We being you and Dale and your wives? 

A Yes. 

Q Decided that it couldn’t be so that the Snowdons or 
Kent Snowdon would get half of the dirt money? 

A I don’t know. 

Q I’m just trying to understand your answer, make sure 
that I understand you. You said that Kent came to you 
between January 23rd of 1997 and the date of this docu- 
ment and said I think I might be entitled to half of the dirt 
money. 

A Yes. 


Q Okay. You and Dale Jones talk over Kent saying I 
think I should get half of the money or half of the dirt 
money or I might be entitled to half of the dirt money. Did 
you and Dale Jones, your brother, decide that the agree- 
ment was null and void because you didn’t want to give 
Kent half of the dirt money? 

A Yes. 


Q Okay. Is there anything else that happened between 
January 23rd, 1997 when the title commitment was issued 
and May 26th, 1997 that caused you and Dale to say that 
the agreement was null and void? 

ANo. 


PROCEDURAL BACKGROUND 

On June 17, 1997, Snowdon Farms filed a petition for spe- 
cific performance. The petition alleges, in substance, that 
Snowdon Farms made an offer; the Joneses accepted; closing 
was delayed because of defects in the title for which the Joneses 
were responsible; Snowdon Farms had performed all conditions 
required of it and was ready to finish the deal; and, finally, the 
Joneses’ letter claimed that the purchase agreement was null 
and void. The Joneses filed an answer generally denying all of 
Snowdon Farms’ allegations and asserting, “Said re[s]cision 
occurred as a result of Jones sending notice of re[s]cision, on 
May 26, 1997, directly to Plaintiff and furthermore requesting 


-454 8 NEBRASKA APPELLATE REPORTS 


Dale Riesberg to refund the Snowdon Farms’ $100.00 deposit.” 
The answer then states, “There remains to be nothing left to 
complete, pursuant to the terms in the purchase agreement, and 
there is nothing left for the Court to order specific performance 
upon.” 

Snowdon Farms filed a reply on September 24, 1997, deny- 
ing all the substantive portions of the Joneses’ answer and 
specifically responding to the answer by stating that the 
“Joneses never tendered the $100 down payment back until 
September 16, 1997, which tender was refused[.]” The reply 
also alleges a raft of new material, some factual and some con- 
taining conclusions and argument. For example, there is an 
entire section entitled “The Dirt,” which concludes with the 
assertion that the dirt money is Snowdon Farms’ or represents a 
credit against the purchase price in the contract. 

On October 8, 1997, Snowdon Farms filed a motion for sum- 
mary judgment. An affidavit of Snowdon was attached to the 
motion. Snowdon, among other things, states in the affidavit, “If 
approved by this court, Snowdon Farms will pay the remaining 
balance due on the purchase agreement after the dirt credits to 
the defendants Joneses within 30 days of any decree herein.” 
The affidavit also states that Snowdon Farms will waive the title 
commitment requirement that FDIC release the Nielsen/Bank of 
Niobrara mortgage. 

On the same day that Snowdon Farms filed its motion for 
summary judgment, a “Motion” was filed which asked that the 
district court enter an order satisfying and releasing the mort- 
gage of the FDIC, as successor to the Bank of Niobrara on the 
property involved in this case. The motion alleges that Snowdon 
Farms has a purchase agreement for the fair market value of the 
land, that Snowdon Farms has “waited to complete this purchase 
agreement for seven years,” and that Riesberg “has told 
Snowdon Farms that he just cannot get FDIC to respond to his 
letters or calls or anything.” We note that the FDIC is not a party 
to this case. 

On October 23, 1997, the Joneses filed their own motion for 
summary judgment. At the hearing on both motions for sum- 
mary judgment, exhibits were offered, including the affidavit of 
Riesberg, which admits that September 16, 1997, was the first 
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time he attempted to refund the $100 deposit. The trial judge 
summarized the position of the Joneses: “All right. You are say- 
ing there is a defect in the title. You have rescinded and any 
efforts plaintiff takes to cure the defect is of no effect because 
you said this is over.” The Joneses’ attorney responded, “That’s 
correct.” 

Snowdon Farms offered 29 exhibits in support of its motion 
and in opposition to the Joneses’. These exhibits included legal 
documents such as the purchase agreement and leases for the 
land, copies of judgments, correspondence, three depositions, an 
affidavit, and a map of the land. The Joneses offered three 
exhibits in support of their motion and in opposition to Snowdon 
Farms’ motion: Riesberg’s affidavit, Snowdon Farms’ petition, 
and the Joneses’ answer. 

On December 8, 1997, the FDIC filed a disclaimer in the dis- 
trict court, “hereby disclaim[ing] any right, title, and interest in 
and to the property which is the subject matter of this action.” 
On January 8, 1998, the district court entered a “Journal Entry” 
stating that Nielsen’s mortgage and its foreclosure by the FDIC 
were “satisfied, canceled, and released of record.” 

Thereafter, on January 13, 1998, the district court granted the 
Joneses’ motion for summary judgment. The district court 
stated, ‘A request [in 1989] for title insurance revealed that 
defendants did not have marketable title to the subject property.” 
The order then quotes that portion of the purchase agreement 
which conditions the purchaser’s offer to purchase on the owner 
having good, valid, and marketable title, and on the owner agree- 
ing to convey the property free and clear of all liens, encum- 
brances, and special taxes. The order also quotes the portion of 
the purchase agreement regarding the seller endeavoring to have 
any defects cured within a reasonable time. Also, the district 
court cites a portion of Snowdon’s deposition testimony in 
which he stated that he would not accept the property in its 
encumbered state. Later in the order, the district court states, 

In the instant case, defects in marketable title were noted 
in 1989. As late as August, 1997, plaintiff was not willing 
to waive those defects. The contract of the parties gave the 
defendants the option of rescission if title defects were not 
cured within a reasonable time. The Court finds as a mat- 
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ter of law that a reasonable time had passed when defend- 
ants gave their notice of rescission dated May 26, 1997, 
some 7 years 10 months after entering into the purchase 
agreement. Defendants had a legally sufficient ground for 
rescission. 

The court then rejected Snowdon Farms’ argument that 
rescission was not complete because its $100 deposit was not 
timely refunded on the ground that tender had been refused and 
was, in any event, a futile act. 

On January 16, 1998, Snowdon Farms filed a motion for new 
trial, with several documents attached, including an affidavit of 
Snowdon Farms’ attorney asserting, among other things, newly 
discovered evidence. The showing was that Snowdon Farms’ 
attorney took it upon himself to learn about the Nielsen mort- 
gage and foreclosure, made inquiries, and by January 5, 1998, 
had succeeded in having any encumbrance removed from the 
property. There is no record of any hearing held on the motion 
for new trial. The district court entered an order on March 9, 
1998, overruling the motion without comment. Snowdon Farms 
timely appealed to this court. 


ASSIGNMENTS OF ERROR 

Snowdon Farms assigns 10 errors. Restated, they are that the 
district court erred by (1) sustaining the Joneses’ motion for 
summary judgment and basing that decision on findings that 
there was a legally sufficient ground for rescission; (2) failing to 
sustain Snowdon Farms’ motion for summary judgment and to 
order the Joneses to specifically perform, given that the Joneses 
did not endeavor to cure title and thus lost any right to rescind; 
(3) failing to find material issues of fact in the questions of 
whether the Joneses endeavored to clear title and whether the 
Joneses’ purported rescission was an attempt to avoid a bad bar- 
gain; and (4) failing to sustain Snowdon Farms’ motion for new 
trial. 


STANDARD OF REVIEW 
{1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
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Deprez v. Continental Western Ins. Co., 255 Neb. 381, 584 
N.W.2d 805 (1998). 

An action for specific performance sounds in equity, and on 
appeal, an appellate court tries factual questions de novo on the 
record and, as to questions of both fact and law, is obligated to 
reach a conclusion independent from the conclusion reached by 
the trial court. Marten v. Staab, 249 Neb. 299, 543 N.W.2d 436 
(1996). 


ANALYSIS 
Defects in Title and Seller's Duty to Cure. 

Although not discussed by the district court, we think the 
seller’s duty to cure defects of title is the key issue. There is sur- 
prisingly little case law in Nebraska, or elsewhere, detailing 
what a seller must do in trying to cure defects in title. Perhaps 
this is because sellers generally want to cure defects in order to 
complete the deal they made. It appears that most litigation in 
this area involves a buyer, rather than a seller as we have here, 
seeking to avoid a contract of sale. Indeed, one case from 
another jurisdiction states that rescission generally is for buyers 
only, and sellers are not entitled to it. Kelley vy. Leucadia 
Financial Corp., 846 P.2d 1238 (Utah 1992). In this case, of 
course, the parties expressly provided for rescission by either 
party, depending upon certain conditions which will be dis- 
cussed in depth later. 

In any event, we begin our analysis with a treatise which 
briefly discusses this subject, stating, “[T]he seller’s responsi- 
bility to deliver marketable title is due at the time of closing and 
not before. Even if title is defective prior to that time, seller nor- 
mally is entitled to have a reasonable opportunity of fixing title 
so it becomes marketable.” 14 Richard R. Powell, Powell on 
Real Property § 881[6][f] at 81-181-82 (1999). 

Regarding the purchaser’s duty to inform the seller of title 
defects, 14 Powell, supra at 81-182, states, “Purchaser is freed 
from the obligation of notifying seller of alleged defects and 
giving seller a reasonable time to cure them if these acts would 
be futile under the circumstances.” While the characterization of 
“futile” does not apply to curing the defects involved in this 
case, as we shall discuss later, it was futile or unnecessary for 
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Snowdon Farms to notify the Joneses about the title problems. 
The Joneses found out about the defects on their own. Thus, fail- 
ure by Snowdon Farms to formally notify the Joneses of title 
defects is not a fact of consequence. 
Professor Milton R. Friedman in Contracts and Conveyances 
of Real Property (4th ed. 1984) briefly addresses the issue of 
what a seller must do to cure defects. Professor Friedman gives 
a specific example of disclaiming language a seller could put 
into a contract so that he or she would not be required to attempt 
to cure defects. Professor Friedman then states, 
In the absence of any such language the seller would be 
under some obligation to this effect. In at least one case it 
has been held that a seller is not “unable” to convey when 
a little effort and expense will cure the title and that it is 
the seller’s obligation to go to such trouble and expense. 
(Citing Mokar Properties Corp. v. Hall, 6 A.D.2d 536, 179 
N.Y.S.2d 814 (1st Dep’t 1958).] 

Friedman, supra, § 1.2(g) at 26. Professor Friedman also states, 

“A buyer is entitled to the kind of title stipulated for in the con- 

tract of sale.” Jd., § 4.2 at 318. 

In yet another treatise, 11 Thompson on Real Property 
§ 91.09(a)(6) (David A. Thomas ed. 1994), the authors discuss 
rescission. In discussing when a purchaser may rescind a land 
sale contract, the author notes: “In order to rescind a contract 
because of defects in a title, the party must act promptly and 
within a reasonable time.” Jd. at 62. On the other side of the con- 
tract, a seller who has agreed to cure title defects must make rea- 
sonable attempts to do so, in order for the contract to be mean- 
ingful. 

Fritsch v. Hilton Land & Cattle Co., 245 Neb. 469, 513 
N.W.2d 534 (1994), sheds some light on the duty of a seller to 
cure title defects. John H. Fritsch (Fritsch) and Josephine M. 
Fritsch sold land to the Hilton Land & Cattle Company (Hilton) 
in 1976. Hilton mortgaged the land in 1978. In 1981, Hilton sold 
some of the land back to Fritsch. Fritsch’s attorney testified that 
Ken Hilton, president of Hilton, claimed that title to the land 
was free and clear. 

The 1981 contract provided that if an abstract of title showed 
defects to which Fritsch did not consent, Hilton “ ‘shall have a 
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reasonable time in which to remedy and/or remove any such title 
defects. . . .”” (Emphasis in original.) 245 Neb. at 478, 513 
N.W.2d at 541. The contract further provided that if Hilton did 
not remedy the defects, Fritsch could either take the land as it 
was or rescind the contract. The contract listed a closing date of 
December 24, 1981. 

Closing did not occur in December 1981, for reasons not 
made clear in the opinion. In 1982, Fritsch found out about the 
mortgage and requested another abstract from Hilton. Hilton 
provided one, but it did not show the 1978 mortgage. Fritsch 
then obtained, through his own attorney, a supplemental abstract 
which did show the 1978 mortgage. In 1984 and 1985, the par- 
ties tried to negotiate a settlement, and Hilton apparently began 
an attempt to clear up the title problem created by the mortgage. 
In April 1985, Fritsch wrote a letter to Hilton, suggesting that 
rescission was appropriate, which he followed by filing suit for 
rescission. 

After a trial, the district court denied Fritsch’s request for 
rescission and instead granted Hilton’s counterclaim for specific 
performance. The district court found that Fritsch had accepted 
benefits under the contract and had participated in extending the 
time in which to cure the defect. 

On appeal, the Nebraska Supreme Court reversed the district 
court’s decision, holding that Fritsch was entitled to rescission. 
The Supreme Court held that Hilton knew about the mortgage- 
related defect when it made the deal in 1981, yet failed to do 
anything about it until 1984, and then only at Fritsch’s behest. 
In short, Hilton failed to cure the defect within a reasonable 
time, and as the seller, Hilton could no longer insist on perform- 
ance by Fritsch. 

[2,3] The Fritsch court relied on several propositions of law 
that are relevant to this case. First, the court stated that the 
unambiguous terms of a contract govern the rights and duties of 
the parties and that the words of a contract must be given their 
plain and ordinary meaning. 

[4,5} On the issue of time, the court stated, “What constitutes 
a reasonable time for the performance of a contract must be 
determined from the general nature and circumstances of each 
case.” Fritsch v. Hilton Land & Cattle Co., 245 Neb. 469, 478, 
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513 N.W.2d 534, 542 (1994). Regarding rescission, the court 
stated, “In determining whether a rescission took place, courts 
look not only to the language of the parties but to all the cir- 
cumstances.” /d. at 480, 513 N.W.2d at 542. 

Clearly, there are some important factual differences between 
the Fritsch case and this case. In Fritsch, the contract only 
expressly gave the buyer the-option of rescinding the agreement 
in the event that defects were not cured. Also, the buyer sought 
to rescind, while in our case, it is the seller who now wants out. 
Further, in Fritsch, there was a definite closing date. However, 
the cases are similar enough that some useful principles may be 
gleaned from Fritsch and applied to this case. First and foremost 
is a tacit acknowledgment by the Nebraska Supreme Court that 
the seller has some measure of duty to cure defects in title when 
a purchase agreement provides that the seller shall convey good 
title, but nonetheless provides the seller with a reasonable 
amount of time in which to cure any defects. Fritsch also dis- 
cusses delays in performance while title defects remain uncured, 
and the analysis of the significance of such delay is tied to 
whether the party seeking to use the delay to avoid the contract 
has been prejudiced. 

[6] Third, implicit in the Fritsch analysis is the notion that 
determining what is a reasonable time to cure title defects as 
well as whether rescission is proper is, to a large degree, signif- 
icantly affected by the nature of the defects. In other words: 
What is the defect? Can it be cured within a reasonable time, if 
at all? And what is needed to cure the defect? Fritsch indicates 
that entitlement to rescission is judged by “all the circum- 
stances,” 245 Neb. at 480, 513 N.W.2d at 542, and that deter- 
mining what constitutes a reasonable time is dependent on the 
“circumstances of each case,” id. at 478, 513 N.W.2d at 542. 
Finally, Fritsch also makes it clear that the right to rescind a 
contract can be waived. 

[7] Applying the foregoing principles to the present case, we 
first note that the purchase agreement required that in the event 
of title defects, the Joneses shall “endeavor to have the same 
cured to the satisfaction of Purchaser within a reasonable time.” 
If not cured, either the purchaser or seller could rescind. This 
language is plain and unambiguous, but we must give meaning 
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to the contract as a whole, including the language where the 
seller agreed to “endeavor” to cure defects. Consequently, the 
Joneses must take some affirmative steps to cure defects in order 
to convey the land to Snowdon Farms by “good, valid and mar- 
ketable title,” as they agreed to do in the original purchase 
agreement. We hold that a seller’s endeavor to cure title 
defects must be reasonable under the circumstances and under- 
taken in good faith with the goal that the defects be cured. To the 
same effect are decisions from other jurisdictions. See, Kelley v. 
Leucadia Financial Corp., 846 P.2d 1238, 1243 (Utah 1992) 
(“[g]enerally, when a seller agrees to convey marketable title, 
the seller must undertake to cure defects if it can be done in the 
exercise of reasonable diligence and within a reasonable time”); 
Ace Realty, Inc. v. Looney, 531 P.2d 1377, 1380 (Okla. 1975) 
(seller of land defaults on land sale contract by virtue of “the 
purchaser’s tender of performance and a demand for mer- 
chantable title where the defective title could be cleared without 
difficulty in a reasonable time”). To hold otherwise would make 
the Joneses’ obligation to “endeavor to cure” meaningless and 
render any similar purchase contract largely voidable at the 
seller’s whim, should a defect of title be found. Our holding in 
this regard is perhaps nothing more than the logical extension of 
the rule that inconvenience or cost of compliance with a con- 
tract, though such may make compliance a hardship, cannot 
excuse a party from the performance of an absolute and unqual- 
ified undertaking to do a thing that is lawful and possible. 
Mohrlang v. Draper, 219 Neb. 630, 365 N.W.2d 443 (1985) (suit 
for specific performance against vendor of lot by purchaser). 
The district court found that a reasonable amount of time had 
elapsed, that Snowdon Farms refused to take the land in its 
encumbered state, and that the Joneses had “a legally sufficient 
ground for re[s]cission.” We presume the “sufficient ground” 
cited by the district court is that a lot of time had passed while 
title defects remained uncured. But determination of the matter 
based solely on the passage of time without consideration of 
whether the seller has fulfilled its duty to endeavor to cure 
defects is an incomplete analysis. To fully analyze this matter, 
there are additional important circumstances to be considered, 
including the nature of the defects involved, whether they are 
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curable, what is needed to cure the defects, the extent to which 
the parties demonstrated concern about the passage of time, 
whether there had been a waiver of time requirements, and the 
motive behind the attempted rescission. Part of the reason that a 
complete analysis requires examination of such matters is that 
our law is clear that specific performance should generally be 
granted as a matter of right when there is a binding contract for 
the sale of real estate which is definite and certain in its terms, 
material in its obligations, and free from overreaching, fraud, or 
unfairness, and the remedy at law is inadequate. Mohrlang, 
supra. In short, Snowdon Farms, as the purchaser of the land, 
begins with nearly a presumption of entitlement to specific 
performance, which was not accorded sufficient deference by 
the district court. 

Turning to these additional factors, we see no consideration 
in the district court’s order of the Joneses’ motive for attempting 
to rescind. In this regard, we recall Frank’s deposition testimony 
where he essentially admits that the motive for the rescission 
was to hinder Snowdon’s effort to get some of the dirt money. 
When the evidence is construed most favorably to Snowdon 
Farms, as must be done on a motion for summary judgment, the 
conclusion is inescapable that the Joneses attempted to rescind 
because of the “dirt money,” not because too much time had 
elapsed. 

Viewing the evidence most favorably to Snowdon Farms, we 
find it is clear that prior to the dirt deal, the Joneses were totally 
unconcerned with the passage of time. Additionally, because the 
Joneses provided a second title commitment, we must conclude 
that the record clearly contains evidence of a waiver by the 
Joneses of any right to rescind based on the passage of time, at 
least from the date of contracting, July 11, 1989, to the time of 
the second title insurance commitment in January 1997. Fritsch 
v. Hilton Land & Cattle Co., 245 Neb. 469, 513 N.W.2d 534 
(1994), defines waiver in this context as a voluntary and inten- 
tional relinquishment of a known right which may be demon- 
strated by or inferred from a person’s conduct. 

Thus, the district court’s decision and rationale also fails to 
account for this evidence of waiver, which must be considered 
in conjunction with the fact that it was the Joneses’ duty to act 
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to cure defects—not Snowdon Farms’. Furthermore, the title 
defects did not become more difficult to cure during the years 
that the sale was pending—in fact, they became simpler, albeit 
through no effort of the Joneses. The fact is that the FDIC judg- 
ments against Frank simply lapsed. Thus, the passage of time, 
rather than creating problems for the parties, served to eliminate 
all title problems but the FDIC/Nielsen mortgage. This is an apt 
point in our analysis to recall the wisdom of the Fritsch holding 
that a reasonable time for performance must be determined from 
“the general nature and circumstances of each case.” 245 Neb. at 
478, 513 N.W.2d at 542. We hasten to repeat that whether a 
seller has properly, but unsuccessfully, “endeavored” to cure 
defects, so as to enable the seller to rescind, is likewise a matter 
judged by the “general nature and circumstances of each case.” 
However, hardship which equitably excuses specific perform- 
ance may be a circumstance unforeseeable at entry into the con- 
tract, it cannot be self-inflicted or caused through inexcusable 
neglect of the person seeking to be exonerated from specific 
performance. Mohrlang v. Draper, 219 Neb. 630, 365 N.W.2d 
443 (1985). 

Clearly, when the Joneses’ attorney obtained and delivered to 
Snowdon Farms the second title insurance policy in January 
1997, a reasonable buyer could reasonably conclude that the 
deal was still on. Frank testified that Riesberg did this on his 
own and not at the Joneses’ request. However, all concerned 
knew that Riesberg represented the Joneses, and by the time the 
second title insurance policy was issued in 1997, Riesberg had 
already performed title-related work for the Joneses on the deal. 
Riesberg clearly appears to have been Snowdon’s main contact 
person about the contract. Legally, Riesberg was the Joneses’ 
agent, and they were bound by his acts. VRT, Inc. v. Dutton- 
Lainson Co., 247 Neb. 845, 850-51, 530 N.W.2d 619, 623 
(1995) (“omissions and commissions of an attorney are to be 
regarded as the acts of the client whom the attorney represents[.] 
... Moreover, a principal holding out an agent as having author- 
ity to represent the principal and thereby asserting or impliedly 
admitting that the agent is worthy of trust and confidence is 
bound by all the agent’s acts within the apparent scope of the 
employment”). Thus, when deciding the motion for summary 
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judgment, the district court should have considered the evidence 
of a waiver by the Joneses of their right to rescind based on the 
passage of time from July 11, 1989, when the contract was 
made, until January 1997, when the Joneses provided the second 
title insurance policy which evidenced that the contract was still 
operative. 

(8] A seller who contracts to deliver good title and as part of 
that contract agrees to endeavor to cure title defects, within a 
reasonable time, has a duty to make reasonable efforts to cure 
any defects. While the rule seems to be little more than common 
sense, it also is distilled from Fritsch, Mohrlang, and the trea- 
tises and cases from other jurisdictions cited earlier. Also, any 
other rule would make contracts for the sale of real estate void- 
able upon the whim of the seller, regardless of whether the whim 
is motivated by a dirt deal, a buyer with more money, or seller’s 
remorse. The terms of the purchase agreement in this case 
unambiguously required that the Joneses endeavor to cure title 
defects, and that was their duty. See, Fritsch v. Hilton Land & 
Cattle Co., 245 Neb. 469, 513 N.W.2d 534 (1994); McDonald's 
Corp. v. Goler, 251 Neb. 934, 560 N.W.2d 458 (1997). Exactly 
what a seller must do to fulfill that duty is, of necessity, deter- 
mined by the facts and circumstances of each case, which 
involves mainly an examination of the nature of the title prob- 
lems and what would be required to cure them. As suggested by 
Mohrlang, the district court should have examined whether the 
failure to clear title was because of the Joneses’ inexcusable 
neglect. 

The Joneses, as the movants for summary judgment, had the 
burden to show that no genuine issue of material fact existed. 
See Deprez v. Continental Western Ins. Co., 255 Neb. 381, 584 
N.W.2d 805 (1998). Included within the important and material 
factual issues is whether they fulfilled their contractual duty to 
endeavor to cure title, which is a condition precedent to their 
ability to rescind. See O’Brien v. Fricke, 148 Neb. 369, 27 
N.W.2d 403 (1947) (holding that condition precedent is condi- 
tion which must be fulfilled before duty to perform contract 
arises and that party who pleads conditions precedent has bur- 
den of proving that they have been satisfied). See, also, Ace 
Realty, Inc. v. Looney, 531 P.2d 1377, 1380 (Okla. 1975) (“[a] 
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party to a contract for the sale of real estate who asks for 
re[s]cission must himself be without fault”). Applying this con- 
cept to the present case, the condition precedent to the Joneses’ 
ability to rescind is that they have reasonably endeavored in 
good faith to clear title defects. In this case, the Joneses do not 
even plead in their answer that they have endeavored to clear 
title. Instead, they simply alleged that no clear title could be 
passed within a reasonable amount of time, an allegation which 
is rather empty unless there is also an allegation (and ultimately 
proof) that they unsuccessfully endeavored to clear title defects 
as they were contractually bound to do. 

We return to the evidence on this issue, which must be viewed 
most favorably to Snowdon Farms. Riesberg testified to some 
telephone and letter contacts with the FDIC to clear the title. But 
there is little evidence about the specifics of his efforts. The evi- 
dence of the nature, extent, and results of the contacts is so 
sparse that we cannot say that the Joneses, who had the burden 
of proof on this issue, established as a matter of law that their 
efforts to cure the defects were reasonable under the circum- 
stances, particularly given the preference for specific perform- 
ance found in property law. See Mohrlang v. Draper, 219 Neb. 
630, 365 N.W.2d 443 (1985). The record fails to establish as a 
matter of law that the Joneses fulfilled their contractual duty to 
endeavor to cure title defects. Thus, the granting of summary 
judgment to the Joneses was error. 


MOTION FOR NEW TRIAL 

There was evidence offered in support of the motion for new 
trial that an attorney for Snowdon Farms cleared the title of the 
FDIC/Nielsen defect in under a year, even though the burden of 
doing so was the Joneses. In fact, the trial court decided that the 
FDIC/Nielsen problem was solved. On January 8, 1998, the dis- 
trict court entered a journal entry which “satisfied, canceled, and 
released” the FDIC/Nielsen mortgage, which was the only 
remaining title problem of consequence. 

This journal entry of January 8, 1998, was made before the dis- 
trict court entered its order granting summary judgment for the 
Joneses, which allowed them to rescind the contract. Thus, the 
district court’s orders are inherently inconsistent. The order on 
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summary judgment does not mention the fact that the title was 
clear of the FDIC/Nielsen defect by the time the order granting 
summary judgment was entered. Because the record made on 
the motion for new trial conclusively shows that the main defect 
was “curable,” and cured by the court’s own journal entry, the 
district court, given the law’s preference for specific perform- 
ance, should have sustained the motion for new trial. Thus, this 
assignment of error is also well taken. 


CONCLUSION 

While Snowdon Farms moved for summary judgment, it does 
not assign as error the district court’s failure to enter summary 
judgment granting it specific performance. When each party has 
moved for summary judgment and one motion is denied and the 
other granted, the appellate court obtains jurisdiction of both 
motions and may determine the controversy which is the subject 
of those motions, making an order specifying the facts which 
appear without substantial controversy and directing such pro- 
ceedings as it deems just. Baker's Supermarkets v. Feldman, 243 
Neb. 684, 502 N.W.2d 428 (1993). 

Thus, we find that the district court erred in granting sum- 
mary judgment to the Joneses and that the court should have 
found that they were not entitled to rescind the contract. 
Because the district court’s own January 8, 1998, journal entry 
cleared and cured the FDIC/Nielsen defect on the title, it is only 
fair and just that the district court reconsider Snowdon Farms’ 
motion for summary judgment in light of that fact and in view 
of the law of specific performance cited herein. In other words, 
Snowdon Farms shall have a new trial on its motion for sum- 
mary judgment. We remand the cause to the district court for 
that purpose. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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IN RE ESTATE OF JAMES C. WILSON, DECEASED. 
STEVEN C. WILSON, APPELLANT, V. RODNEY R. ROTH ET AL., 
APPELLEES. 
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1. Decedents’ Estates: Executors and Administrators: Statutes: Appeal and Error. 
Resolving the issue of whether a special administrator may be appointed for the pur- 
pose of accepting service of a lawsuit against an estate is a question of statutory con- 
struction and, accordingly, a question of law to be decided by an appellate court, inde- 
pendent of the holding of the county court. 

2. Statutes: Legislature: Intent. The fundamental rule in construing statutes is that they 
shall be construed in pari materia and from their language as a whole to determine the 
intent of the Legislature. 

3. Decedents’ Estates: Statutes. The Nebraska Probate Code is to be liberally con- 
strued and applied in order to achieve its underlying purpose of promoting a speedy 
and efficient system for liquidating the estate of the decedent and making distribution 
to his successors. 

4. Decedents’ Estates: Statutes: Appeal and Error. In interpreting various sections of 
the Nebraska Probate Code, an appellate court may examine the comments to the 
code, 

5. Decedents’ Estates: Executors and Administrators: Debtors and Creditors: 
Claims. Administration of estates consists of the management and settlement of the 
estate, usually involving payment of debts and claims against the estate. 

6 _ 3: : ___. Creditors may initiate proceedings for the appointment of a 
personal representative for the purpose of asserting their claims against duly 
appointed personal representatives. 

7. Words and Phrases. An emergency may be defined as any event or occasional com- 
bination of circumstances which calls for immediate action or remedy, pressing 
necessity, exigency, a sudden or unexpected happening, or an unforeseen occurrence 
or condition. 

8. Decedents’ Estates: Debtors and Creditors: Limitations of Actions. The imminent 
running of the statute of limitations by creditors against a decedent’s estate constitutes 
an emergency for purposes of Neb. Rev. Stat. § 30-2457 (Reissue 1995). 

9. Decedents’ Estates: Executors and Administrators: Notice. Neb. Rev. Stat. 
§ 30-2457 (Reissue 1995) does not require subsequent notice after the emergency 
appointment of a special administrator, nor does it require a subsequent hearing after 
an emergency appointment. 

10. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not necessary to adjudicate the case and controversy before it. 


Appeal from the County Court for Polk County: Mary C. 
GILBRIDE, Judge. Affirmed. 
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Johnson, Baack, Placzek & Steele, for appellant. 


Dana M. London for appellees Roths. 
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CARLSON, Judge. 

Steven C. Wilson, son of James C. Wilson, deceased, appeals 
from the overruling of his petition to vacate the appointment of 
a special administrator for James’ estate. For the reasons set 
forth below, we affirm. 


STATEMENT OF FACTS 

On April 27, 1992, James was involved in an automobile acci- 
dent with Rodney R. Roth and Janette Roth, appellees in this 
action. On January 31, 1995, James, then age 94, died of unre- 
lated causes. The record does not show that a personal represen- 
tative was ever appointed for his estate. On January 30, 1996, 
Steven filed a petition for determination of inheritance tax. That 
application named Steven as the son of James and as one with 
an interest in the property, but did not list any other potential 
heirs or parties in interest. 

On or about April 15, 1996, the Roths filed an application 
requesting that Calvin D. Hansen, an attorney, be appointed as 
special administrator. In that application, the Roths alleged, 
inter alia: 

8. . . . [The Roths] are creditors of or have a property 
right or claim against the estate . . . as a result of injuries 
they sustained in a traffic accident .... 

9. That said creditors have brought this action in order 
that a personal representative be appointed . . . so that said 
creditors can pursue claims they have against the estate. . 


10. That appointment of a Special Administrator is nec- 
essary so that the petitioners can commence an action 
against the estate . . . as described . . . and so that said 
Special Administrator can defend said action and preserve 
the estate. 
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11. That an emergency exists requiring the immediate 
appointment of a Special Administrator without notice for 
the reason that the applicants’ cause of action against the 
Decedent will be barred by the applicable statute of limita- 
tions if not filed on or before April 27, 1996. 

On April 19, 1996, without notice to any interested person, 
the county court found that appointment of a special adminis- 
trator was necessary to “protect the estate . . . prior to the 
appointment of a personal representative.” The court accord- 
ingly appointed Hansen as temporary special administrator, for 
the limited purpose of accepting service of process “in an action 
to be filed by the petitioners against the Decedent; to take all 
steps necessary to defend said action; [and] to take such other 
steps necessary to protect the interests of the estate.” The order 
made no express finding that an emergency existed requiring 
appointment without notice, but did provide that another hearing 
would be held on May 22. 

The court did not require that any notice be sent regarding the 
May 22 hearing, and there is no indication in the record that any 
notice was sent. The record does show that the May 22 hearing 
was held as scheduled, and subsequently, on June 5, 1996, the 
court, noting that “{nJo party in interest appeared and no party 
has objected,” entered an order continuing Hansen’s appoint- 
ment as special administrator. 

On March 26, 1998, some 21 months later, Steven filed a peti- 
tion to vacate appointment of the special administrator, alleging 
that the county court did not provide sufficient notice, that the 
Roths utilized an improper procedure, and that the appointment 
was inconsistent with the Nebraska Probate Code. The court 
conducted a hearing on the petition to vacate on April 29. On 
June 8, the court overruled the petition. The court first found 
that although the proceeding had been designated an “informal 
proceeding,” it was in fact a formal proceeding, and that the 
orders appointing a special administrator were formal orders. 
With regard to the issue of an emergency appointment without 
notice, the court found: 

The application alleged that the Roths were persons having 
a claim against the Estate, that a Special Administrator 
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was necessary to preserve the estate for the benefit of such 
claimants, that no Personal Representative who could 
receive process had, been appointed and that if a Special 
Administrator were not appointed within 12 days from the 
date of the filing of the petition, the statute of limitations 
would run on the Roths [sic] claim. The court considered 
this a sufficient statement of emergency. 

The court concluded that ‘no defect or irregularity as to 
notice exists, [and] the record does not reveal that the appoint- 
ment was procured by fraud.” Finally, the court found that the 
petition had been untimely filed because it was filed after the 
timeframe set out for appeals of orders in formal testacy 
proceedings. 

Steven filed a notice of appeal on July 7, 1998. 


ASSIGNMENTS OF ERROR 
Steven asserts, restated and summarized, that the county 
court erred (1) in appointing a special administrator under the 
circumstances of this case and (2) in finding that the petition to 
vacate the appointment was untimely made. 


STANDARD OF REVIEW 

An appellate court reviews probate cases for error appearing 
on the record made in the county court. Jn re Estate of Disney, 
250 Neb. 703, 550 N.W.2d 919 (1996). 

An appellate court will reverse a decision on a motion to 
vacate or modify a judgment only if the litigant shows that the 
district court abused its discretion. Thrift Mart v. State Farm 
Fire & Cas. Co.,251 Neb. 448, 558 N.W.2d 531 (1997); Roemer 
v. Maly, 248 Neb. 741, 539 N.W.2d 40 (1995). 

Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made 
by the court below. Loup City Pub. Sch. v. Nebraska Dept. of 
Rev., 252 Neb. 387, 562 N.W.2d 551 (1997). 


ANALYSIS 
Steven argues that the appointment of Hansen as special 
administrator was error for two reasons: Neb. Rev. Stat. 
§ 30-2457 (Reissue 1995) does not authorize appointment of a 
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special administrator for the purpose of permitting a creditor to 
bring suit against an estate, and even if such an appointment 
were authorized for that reason, appointment without notice was 
not warranted on these facts. 

[1] Resolving the issue of whether a special administrator 
may be appointed for the purpose of accepting service of a law- 
suit against an estate is a question of statutory construction and, 
accordingly, a question of law to be decided by an appellate 
court, independent of the holding of the county court, see Loup 
City Pub. Sch. v. Nebraska Dept. of Rev., supra. 

[2-4] “[T]he fundamental rule in construing statutes is that 
they shall be construed in pari materia and from their language 
as a whole to determine the intent of the Legislature.” Hoiengs 
v. County of Adams, 254 Neb. 64, 71, 574 N.W.2d 498, 503 
(1998). The Nebraska Probate Code is to be liberally construed 
and applied in order to achieve its underlying purpose of pro- 
moting a speedy and efficient system for liquidating the estate 
of the decedent and making distribution to the successors. Neb. 
Rev. Stat. § 30-2202 (Reissue 1995); In re Estate of Kentopp. 
Kentopp v. Kentopp, 206 Neb. 776, 295 N.W.2d 275 (1980). In 
interpreting various sections of the Nebraska Probate Code, an 
appellate court may examine the comments to the code. 
‘Holdrege Co-op. Assn. v. Wilson, 236 Neb. 541, 463 N.W.2d 
312 (1990). 

Section 30-2457 provides: 

A special administrator may be appointed: 

(1) informally by the registrar on the application of any 
interested person when necessary to protect the estate of a 
decedent prior to the appointment of a general personal 
representative or if a prior appointment has been termi- 
nated as provided in section 30-2452. 

(2) in a formal proceeding by order of the court on the 
petition of any interested person and finding, after notice 
and hearing, that appointment is necessary to preserve the 
estate or to secure its proper administration including its 
administration in circumstances where a general personal 
representative cannot or should not act. If it appears to the 
court that an emergency exists, appointment may be 
ordered without notice. 
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(Emphasis supplied.) Once appointed, a special administrator 
appointed in a formal proceeding “has the power of a personal 
representative except as limited in the appointment and duties as 
prescribed in the order.” Neb. Rev. Stat. § 30-2460 (Reissue 
1995). It is uncontroverted that the Roths are “interested 
persons” for purposes of the probate code. Neb. Rev. Stat. 
§ 30-2209(21) (Reissue 1995) defines an interested person as 
anyone “having a... claim against . . . the estate of a decedent 
. . . which may be affected by the proceeding.” Section 
30-2209(4) defines a claim as including, “liabilities of the dece- 
dent . . . whether arising in contract, in tort or otherwise.” 
Because the Roths are interested persons, they were clearly enti- 
tled under the law to seek appointment of a special administra- 
tor. 

[5] Because the Roths are entitled to seek appointment of a 
special administrator, the issue next becomes whether a special 
administrator may be appointed for the sole purpose of accept- 
ing a claim against the estate. Section 30-2457 provides that a 
special administrator may be appointed where necessary to 
secure the proper administration of an estate. According to 
Black’s Law Dictionary 44 (6th ed. 1990), administration of 
estates consists of the “management and settlement of the estate 

. usually involving: . . . (2) payment of debts and claims 
against the estate.” Accordingly, the county court did not err in 
appointing a special administrator for the limited purpose of 
accepting a claim. 

The issue then narrows to whether “the running of the statute 
of limitations on the [Roths’] claim [was] a sufficient emergency 
to permit the appointment of a special administrator of an estate 
without notice to the [other] interested persons involved.” Brief 
for appellant at 15. 

[6] Neb. Rev. Stat. § 30-2404 (Reissue 1995) provides that 
“[nJo proceeding to enforce a claim against the estate of a dece- 
dent ... may be... commenced before the appointment of a 
personal representative.” In the comment section to § 30-2404 
(Reissue 1989), it is noted that this provision is “designed to 
force creditors of decedents to assert their claims against duly 
appointed personal representatives.” Clearly, the law envisions 
that creditors may initiate proceedings for the appointment of a 
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personal representative for that purpose. See Neb. Rev. Stat. 
§ 30-2412(a)(6) (Reissue 1995), which provides that a creditor 
may be appointed as a personal representative 45 days after the 
death of decedent, if no person with higher priority has applied. 

Because the statute of limitations on the Roths’ cause of 
action was to run 12 days from the date of their petition, there 
was obviously insufficient time for the Roths to seek to be 
named as personal representative. Nor was there time to give 
notice of their petition for the appointment of a special adminis- 
trator, since Neb. Rev. Stat. § 30-2220 (Reissue 1995) requires 
14 days’ notice to known persons and 3 consecutive weeks of 
publication in a legal newspaper. 

[7,8] The county court deemed this to be an emergency for 
purposes of the provision in § 30-2457 for appointment of a spe- 
cial administrator, without notice. Neither that statute nor the 
probate code further defines emergency. However, elsewhere in 
Nebraska case law, an emergency has been defined as “‘ “[a]ny 
event or occasional combination of circumstances which calls 
for immediate action or remedy; pressing necessity; exigency; a 
sudden or unexpected happening; an unforeseen occurrence or 
condition.”’”’ Steenblock v. Elkhorn Township Bd., 245 Neb. 
722, 726, 515 N.W.2d 128, 130 (1994). This situation falls 
clearly within that definition. The imminent running of the 
statute of limitations by creditors against a decedent’s estate 
constitutes an emergency for purposes of § 30-2457. We accord- 
ingly conclude that the county court did not abuse its discretion 
in appointing Hansen as special administrator, without notice. 

Steven next argues that he was nonetheless entitled to notice 
of the second hearing, on May 22, 1996, at which time the 
county court affirmed its temporary appointment of the special 
administrator. He asserts this lack of notice constitutes an irreg- 
ularity sufficient to warrant setting aside the appointment. We 
disagree. 

(9] The general notice provision of the probate code, 
§ 30-2220, by its own terms, applies “[i]f notice of a hearing on 
any petition is required.” (Emphasis supplied.) Section 30-2457 
does not require subsequent notice after the emergency appoint- 
ment of a special administrator without notice. That statute does 
not provide for a temporary appointment, nor does it require a 
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subsequent hearing after an emergency appointment. To read 
that statute as requiring subsequent notice or a second hearing 
would require us to find a requirement in the statute that is con- 
trary to the plain and ordinary meaning of its terms. “[I]t is not 
within the province of this court to read a meaning into a statute 
that is not there... .” Village of Winside v. Jackson, 250 Neb. 
851, 856, 553 N.W.2d 476, 480 (1996). We further note that 
where the Legislature has envisioned entering a temporary 
emergency order, followed by a permanent one after hearing, it 
has clearly and plainly set out such a procedure. See, e.g., Neb. 
Rev. Stat. § 42-925 (Reissue 1993), which provides for emer- 
gency issuance of protection orders: 

Any order . . . may be issued . . . without notice to the 
adverse party if it reasonably appears from the specific 
facts shown by affidavit of the applicant that irreparable 
harm, loss, or damage will result before the matter can be 
heard on notice. . . . If such order is issued without notice 
to the adverse party, the court shall cause immediate notice 
of the application and order to be given the adverse party 
Stating that he or she may show cause, not less than five 
days after service upon him or her, why such order should 
not remain in effect. 

Because the May 22, 1996, hearing was not statutorily required, 
it necessarily follows that failure to provide notice of that super- 
fluous hearing cannot rise to the level of an irregularity war- 
ranting the setting aside of the appointment. We accordingly 
reject this argument. 

[10] Our findings above make it unnecessary to address the 
issue of whether Steven’s petition to vacate was untimely filed, 
and we accordingly will not do so. An appellate court is not obli- 
gated to engage in an analysis which is not necessary to adjudi- 
cate the case and controversy before it. Kelly v. Kelly, 246 Neb. 
55, 516 N.W.2d 612 (1994). 


CONCLUSION 
For the reasons set forth above, the order of the Polk County 
Court overruling the petition to vacate the appointment of a spe- 
cial administrator is affirmed. 
AFFIRMED 
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PIPE AND PILING SuppLics (U.S.A.), LTb., A FOREIGN 
CORPORATION, APPELLANT, V. BETTERMAN & KATELMAN, 
A NEBRASKA GENERAL PARTNERSHIP, APPELLEE. 

596 N.W. 2d 24 


Filed June 8, 1999. No. A-97-1327. 


Collateral Estoppel: Res Judicata. The applicability of the doctrines of collateral 
estoppel and res judicata constitutes questions of law. 

Judgments: Appeal and Error. With regard to questions of law, an appellate court 
is obligated to reach a conclusion independent from the trial court’s conclusion. 
Attorney Fees: Appeal and Error. The standard of review on the trial court’s deter- 
mination of a request for sanctions under Neb. Rev. Stat. § 25-824 (Reissue 1995) is 
whether the trial court abused its discretion. 

Judgments: Res Judicata. The doctrine of res judicata provides that a final judgment 
on the merits is conclusive upon the parties in any later litigation involving the same 
cause of action. 

___:____.. Under the traditional rule of res judicata, sometimes called claim preclu- 
sion, any rights, facts, or matters in issue directly adjudicated or necessarily involved 
in the determination of an action before a competent court in which a judgment or 
decree is rendered upon the merits is conclusively settled by the judgment therein and 
cannot pi agaln be litigated by the parties and privies. 

___: ____. The doctrine of res judicata provides that a final judgment on the merits 
is conclusive upon the parties in any later litigation involving the same cause of 
action. 

Contracts: Actions: Pleadings: Claims. A counterclaim is one in favor of a defend- 
ant and against the plaintiff between whom a several judgment might be had in the 
action, and arising out of the contract or transaction set forth in the petition as the 
foundation for the plaintiff's claim, or connected with the subject of the action. 
Judgments: Res Judicata: Actions. A valid judgment for the plaintiff is conclusive 
not only as to defenses which were set up and adjudicated, but also as to those which 
might have been raised; so that the defendant may not set up such defenses in a second 
action or in further proceedings in the same action, nor may such defenses be used by 
the former defendant as the basis of a subsequent action against the former plaintiff. 
Open Accounts: Actions. An action on account or open account is appropriate where 
the parties have conducted a series of transactions for which a balance remains. 
Open Accounts: Actions: Proof. In an action on an account, the burden is on the 
plaintiff to prove the correctness of the account, the reasonableness of the charges, 
performance on his part, and the balance due. 

Open Accounts: Actions: Claims: Proof. In an action on an account, payment or the 
defense that the work was defective is an affirmative defense, and a defendant may 
show that the amount claimed is excessive. 

Actions: Words and Phrases. Frivolous is defined as being a legal position wholly 
without merit, that is, without rational argument based on law and evidence to support 
a litigant’s position in the lawsuit. 

fot . An action is frivolous when it is prosecuted for an improper motive or 
when it indisputably has no merit. 
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Appeal from the District Court for Douglas County: Mary G. 
LikEs, Judge. Affirmed. 


Jeffrey A. Silver for appellant. 
Mary Lou Perry, of Betterman & Perry, for appellee. 
IRWIN, Chief Judge, and HANNON and SiEvERS, Judges. 


HANNON, Judge. 

Pipe and Piling Supplies (U.S.A.), Ltd. (P&P), a foreign cor- 
poration, sued Betterman & Katelman (B&K), a Nebraska gen- 
eral partnership, to recover $50,000 of the more than $130,000 
P&P paid to B&K for legal services rendered from September 3, 
1991, to June 11, 1993, on the ground that the legal fees were 
“excessive and/or unnecessary for a law firm which had envi- 
ronmental law litigation experience.” B&K had recovered the 
last $8,230 of those fees in a previous action and moved for and 
received a summary judgment of dismissal in the instant case 
upon the basis of res judicata, but it was denied its prayer for 
attorney fees and expenses under Neb. Rev. Stat. § 25-824 
(Reissue 1995). We conclude that B&K’s previous action 
against P&P barred P&P from any recovery in this action under 
the principle of res judicata and that the district judge did not 
abuse her discretion in denying attorney fees under § 25-824. 
We, therefore, affirm. 


BACKGROUND 

This is the third appeal between the parties concerning the 
legal fees charged by B&K for legal services rendered to P&P. 
The first two appeals were from a case pending in the Sarpy 
County District Court in which B&K sued for $8,230, the bal- 
ance it claimed due for legal services it rendered P&P. The first 
appeal, Betterman & Katelman v. Pipe & Piling Supplies, 95 
NCA No. 38, case No. A-94-019 (not designated for permanent 
publication), reversed a summary judgment in favor of B&K 
because a notice was found to be inadequate. In the second 
appeal, Betterman & Katelman v. Pipe & Piling Supplies, 5 Neb. 
App. xx (case No. A-96-199, June 3, 1997), this court affirmed 
in a memorandum opinion a summary judgment in favor of 
B&K for a balance of attorney fees, but we reversed the trial 
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court’s decision which denied B&K prejudgment interest. P&P 
brought the present case in the district court for Douglas County, 
Nebraska. 

In order to frame the res judicata issues in this appeal, it is 
necessary to describe the pleaded issues in the Sarpy County 
case. B&K alleged the organization and residence of the parties. 
B&K also alleged that on or about September 1, 1991, P&P 
retained B&K to “represent it in all matters arising out of or 
connected with the storage of asbestos wrapped pipe at its 
places of business located in Nebraska”; that it so represented 
P&P from September 1, 1991, to June 11, 1993; that on May 25, 
1993, P&P terminated B&K’s representation; and that B&K 
then withdrew from the cases in which it had appeared on behalf 
of P&P. 

B&K also alleged that the parties had agreed that its repre- 
sentation was on an hourly basis, billed monthly, and that 
“Defendant is indebted to Plaintiff for legal services provided to 
and costs incurred on behalf of Defendant by Plaintiff at the spe- 
cial instance and request of Defendant between September 1, 
1991 and June 11, 1993, in the sum of $8,230.02.” B&K 
attached to its petition a statement of what it alleged to be P&P’s 
account which included every charge it made to P&P during the 
parties’ relationship. The account showed a balance due of 
$8,230.02, which B&K prayed for and recovered in the judg- 
ment for the Sarpy County case. 

In the Sarpy County case, P&P filed an answer admitting the 
organization and residence of the parties but denying the other 
allegations. The answer “[fJor its affirmative defense . . . alleges 
the services rendered . . . were of no benefit to the defendant.” 
However, P&P failed to answer certain requests for admissions 
as required by discovery rules, and these admissions were 
deemed admitted. These admissions proved B&K’s case, and 
the trial court granted summary judgment. We affirmed on that 
basis. 

In this case, B&K in its answers admitted that it rendered 
legal services to P&P during the alleged period and that it had 
received fees in excess of $130,000. B&K denied allegations as 
to specific services and alleged all fees charged were fair and 
reasonable. As affirmative defenses, B&K alleged that the peti- 
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tion is barred by waiver, estoppel, res judicata, issue preclusion, 
settlement, and accord and satisfaction and that the alleged 
action was frivolous. B&K prayed for dismissal of the petition 
and attorney fees and costs under § 25-824. 

B&K moved for summary judgment on the grounds of res 
judicata and collateral estoppel, and also moved for sanction 
under § 25-824, that is, attorney fees and costs on the basis that 
P&P brought a frivolous action in bad faith. The trial court 
granted the motion for summary judgment and denied B&K’s 
request for sanction without a finding or explanation. 


ASSIGNMENTS OF ERROR 

P&P appeals, alleging that the trial court erred in granting the 
summary judgment, and B&K cross-appeals, alleging the trial 
court erred (1) in denying its plea in abatement and (2) in deny- 
ing its motion for sanctions. B&K raised the same issue by 
the plea in abatement as it did by the motion for summary judg- 
ment, and therefore, we need not discuss denial of the plea in 
abatement. 


STANDARD OF REVIEW 

[1,2] The applicability of the doctrines of collateral estoppel 
and res judicata to this case constitutes questions of law. See 
Kopecky v. National Farms, Inc., 244 Neb. 846, 510 N.W.2d 41 
(1994). With regard to questions of law, an appellate court is 
obligated to reach a conclusion independent from the trial 
court’s conclusion. In re Estate of Wagner, 246 Neb. 625, 522 
N.W.2d 159 (1994); Petska v. Olson Gravel, Inc., 243 Neb. 568, 
500 N.W.2d 828 (1993). 

[3] The standard of review on the trial court’s determination 
of a request for sanctions under § 25-824 is whether the trial 
court abused its discretion. See Malicky v. Heyen, 251 Neb. 891, 
560 N.W.2d 773 (1997). 


ANALYSIS 
[4] In most situations, whether the facts are analyzed under 
the name of res judicata or issue preclusion, the end result may 
be the same, but there still is a considerable difference. The doc- 
trine of res judicata provides that a final judgment on the merits 
is conclusive upon the parties in any later litigation involving the 
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same cause of action. Petska v. Olson Gravel, Inc., supra. Col- 
lateral estoppel applies when an issue of ultimate fact has been 
determined by a final judgment, and that issue cannot again be 
litigated between the same parties in a future lawsuit. Jd. 

In the Sarpy County case, B&K sued to recover the balance it 
claimed to be owed for legal services rendered to P&P. B&K 
alleged, and by admissions proved, that the parties agreed that 
B&K would be paid at an hourly rate. It then attached a com- 
plete statement of the account with the alleged hours spent, the 
services performed, and the charges billed, as well as the pay- 
ments made by P&P. 

[5] In this case, P&P alleged in its petition that B&K billed it 
for the same legal services over the same time period and that it 
was charged and paid $50,000 too much for these services. The 
question is whether the fact that B&K sued for and won a law- 
suit in Sarpy County for the balance of fees it claimed to be enti- 
tled to receive is res judicata to a case in which P&P is attempt- 
ing to litigate its claim that the fees paid were too high. The 
Nebraska Supreme Court has recently said: 

Under the traditional rule of res judicata, sometimes 
called claim preclusion, any rights, facts, or matter in issue 
directly adjudicated or necessarily involved in the determi- 
nation of an action before a competent court in which a 
judgment or decree is rendered upon the merits is conclu- 
sively settled by the judgment therein and cannot again be 
litigated by the parties and privies. 

Vann v. Norwest Bank Neb., 256 Neb. 623, 626, 591 N.W.2d 
574, 577 (1999). 

[6] The doctrine of res judicata provides that a final judgment 
on the merits is conclusive upon the parties in any later litigation 
involving the same cause of action. Kerndt v. Ronan, 236 Neb. 
26, 458 N.W.2d 466 (1990). The real issue is, What is the cause 
or causes of action involved in the disputes between the parties 
in both cases? 

P&P, citing Swift v. Dairyland Ins. Co., 250 Neb. 31, 547 
N.W.2d 147 (1996), argues that res judicata is not available 
when the cause of action in the original action is different from 
the current cause of action. We certainly agree with that propo- 
sition. P&P argues that the Sarpy County case settled only one 
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issue, that is, the extent of B&K’s claim, no more and no less. 
Brief for appellant at 7. We do not agree with that statement 
because, as will be seen, we understand the “extent” of B&K’s 
claim to include more items than P&P’s counsel thinks. 

[7] P&P goes on to argue that under Nebraska law, it was not 
required to file a counterclaim. If P&P had a counterclaim 
against B&K, we would agree that it need not have filed it in the 
Sarpy County case. See Neb. Rev. Stat. § 25-814 (Reissue 1995). 
A counterclaim is “one in favor of a defendant and against a 
plaintiff between whom a several judgment might be had in the 
action, and arising out of the contract or transaction set forth in 
the petition as the foundation of the plaintiff’s claim, or con- 
nected with the subject of the action.” Neb. Rev. Stat. § 25-813 
(Reissue 1995). As part of our analysis, we observe that the 
counterclaim arises out of the contract, not that it inheres in the 
plaintiff’s claim. We note by way of example that P&P does not 
allege that B&K damaged it in some fashion such as negligently 
losing a lawsuit, which would give rise to a counterclaim, but, 
rather, the crux of its claim is that B&K charged too much. 

If we understand P&P’s argument, it would have us believe 
that B&K sued in Sarpy County claiming a cause of action 
against P&P for the legal services B&K performed and that now 
P&P has a cause of action against B&K for attempting to charge 
too much. In essence, P&P claims that in the Sarpy County 
action B&K charged too much. We would analyze the situation 
at the time of the commencement of the Sarpy County suit as 
that of B&K asserting a cause of action against P&P for the bal- 
ance due it for legal services rendered. Obviously, one of the 
expected defenses against such a suit is that legal services ren- 
dered were not worth the amount already paid, and such a 
defendant might well assert a variety of reasons why B&K 
prayed for too much. 

In Vann v. Norwest Bank Neb., supra, the bank argued that 
Howard D. Vann could have filed a cross-claim in the previous 
action. In deciding that res judicata did not apply to prevent the 
action by Vann, the Supreme Court stated that this rule does not 
mean that the prior judgment is 

“conclusive of matters not in issue or adjudicated, and 
which were not germane to, implied in, or essentially con- 
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nected with, the actual issues in the case, although they 
may affect the ultimate rights of the parties and might have 
been presented in the former action, and is not applicable 
to issues the trial of which rests within the discretion of the 
court.” 
Vann v. Norwest Bank Neb., 256 Neb. at 627, 591 N.W.2d at 
577, quoting 50 C.J.S. Judgment § 758 (1997). 

In allowing Vann to proceed, the Supreme Court concluded 
that the claim in the Vann case was not germane to the issue lit- 
igated in the previous case. It certainly appears to this court that 
whether B&K was attempting to charge too much is germane to 
any action by B&K attempting to collect part of the same attor- 
ney fees which are now claimed to be the result of charging too 
much. 

The case of Graham v. Waggener, 219 Neb. 907, 367 N.W.2d 
707 (1985), applies the doctrine of res judicata to a situation 
somewhat similar to the case at hand. Donald D. Graham sued 
several defendants to collect fees for services rendered on a con- 
tract with the defendants after those defendants had successfully 
recovered against Graham in a previous suit to remove him and 
for an accounting. Like P&P in this action, Graham claimed that 
he had made no counterclaim for compensation in the previous 
case and that therefore, the issue had not been fully litigated. 
The Graham court stated that a suit for an accounting necessar- 
ily means the question of compensation had been addressed, but 
it also cited matters in the record which established that the pre- 
vious suit by the defendants addressed the issues of compensa- 
tion. The Graham court applied the principle of res judicata to 
preclude its litigation a second time. The Graham court was pre- 
sented with a more complicated case than the case at hand, but 
one of the principles in its decision is res judicata on the basis 
that Graham’s compensation was included in the issues of the 
previous litigation. 

In the case at hand, B&K’s entitlement to compensation was 
the only issue litigated in the Sarpy County case, and it follows 
that res judicata prevents its litigation a second time in this case. 

[8] We believe the general rule to be as follows: 

[A] valid judgment for plaintiff is conclusive not only as to 
defenses which were set up and adjudicated, as discussed 
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supra § 774, but also as to those which might have been 
raised; so that defendant may not set up such defenses in a 
second action or in further proceedings in the same action, 
nor may such defenses be used by the former defendant as 
the basis of a subsequent action against the former plain- 
tiff. 

(Emphasis supplied.) 50 C.J.S., supra, § 775 at 328. 

The Nebraska Supreme Court has recently expressly recog- 
nized and applied the principle contained in the emphasized por- 
tion of the above quote in Dakota Title v. World-Wide Steel Sys., 
238 Neb. 519, 471 N.W.2d 430 (1991). The facts in that case are 
so complicated that a summary of them in this opinion would 
not be helpful. The Dakota Title court cited Henry v. Farmer 
City State Bank, 808 F.2d 1228 (7th Cir. 1986) (where state 
court’s foreclosure proceeding was held to be res judicata to 
claim of racketeering based on fraud and forgery), and Island v. 
Board, 69 Ohio St. 2d 241, 431 N.E.2d 672 (1982) (where plain- 
tiff’s case was dismissed without considering constitutionality 
of ordinance where in prior litigation on validity of ordinance 
only defense of nonconforming uses had been raised.) 

The complicated fact situations in all of these cases make it 
difficult to use them as models to demonstrate the correct analy- 
sis of the facts in this case for application of the above-quoted 
rule. The factual situation is very simple in the case at hand. 
Perhaps a more detailed analysis would be helpful. 

[9-11] We think the situation in this case should be analyzed 
as follows: “[A]n action on account or open account is appro- 
priate where the parties have conducted a series of transactions 
for which a balance remains.” 1 C.J.S. Account, Action On § 3 
at 607 (1985). “In an action on an account, the burden is on the 
plaintiff to prove the correctness of the account, the reasonable- 
ness of the charges, performance on his part, and the balance 
due.” Id., § 28 at 631. In an action on an account, payment or the 
defense that the work was defective is an affirmative defense, 
and a defendant may show that the amount claimed is excessive. 
Id., § 9. “Once a prima facie case is established, the burden falls 
upon defendant to disprove the existence or correctness of the 
account, in whole or in part, to show lack of compliance, such 
as nondelivery or improper performance.” /d., § 28 at 633. Of 
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course, all of these issues are germane to the suit on an account 
and necessarily require a holding that the issues P&P put forth 
in this action are germane to the previous action by B&K. 

In this action, P&P alleges that the charges for legal services 
were “excessive and/or unnecessary.” Whereas in the Sarpy 
County case, P&P alleged as a defense that the “services ren- 
dered . . . were of no benefit.” These allegations are merely dif- 
ferent approaches to the same general issue, that is, that the 
charges were unreasonable. They are a particularized allegation 
that the legal services provided were not delivered for the 
charges included within the account or were unreasonable, 
depending upon the method chosen to express the same general 
notion as a defense. Such an issue could probably have been lit- 
igated in the Sarpy County case under the allegation of the peti- 
tion with a general denial, but if not, they certainly could have 
been litigated under allegation of an affirmative defense. 
Clearly, these issues could have been litigated in the Sarpy 
County case without P&P filing a counterclaim. We, therefore, 
need not address the considerable argument put forth by P&P 
upon the basis that the failure to file a counterclaim does not 
preclude a later action on the claim. We affirm the summary 
judgment of dismissal granted by the trial court. 


Cross-Appeal by B&K. 

In conjunction with its motion for summary judgment, B&K 
moved for the court to enter an order assessing its “reasonable 
attorney’s fees and expenses necessarily incurred in connection 
with prosecuting this Motion for Summary Judgement” under 
§ 25-824. 

Section 25-824(2) provides: 

[I]n any civil action commenced or appealed in any court 
of record in this state, the court shall award as part of its 
judgment and in addition to any other costs otherwise 
assessed reasonable attorney’s fees and court costs against 
any attorney or party who has brought or defended a civil 
action that alleges a claim or defense which a court deter- 
mines is frivolous or made in bad faith. 

B&K asked for attorney fees under this provision, and the 
trial court denied the request. B&K offered no evidence on the 
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issue, and we have only the issues presented by argument as a 
basis for considering the issue. 

[12,13] The standard of review on the trial court’s determina- 
tion of a request for sanction is whether the trial court abused its 
discretion. Malicky v. Heyen, 251 Neb. 891, 560 N.W.2d 773 
(1997). Frivolous is defined as being a legal position wholly 
without merit, that is, without rational argument based on law 
and evidence to support a litigant’s position in the lawsuit. First 
Nat. Bank in Morrill v. Union Ins. Co., 246 Neb. 636, 522 
N.W.2d 168 (1994). An action is frivolous when it is prosecuted 
for an improper motive or when it indisputably has no merit. 
Shanks v. Johnson Abstract & Title, 225 Neb. 649, 407 N.W.2d 
743 (1987). 

While we conclude that P&P’s position on the res judicata 
issue is wrong, we cannot say the district court abused its dis- 
cretion in concluding P&P’s position was not wholly or indis- 
putably without merit. Not every legal action wrongly com- 
menced is meritless. The legal proposition cited and argued by 
P&P’s counsel generally appeared to be facially correct and well 
supported by legal authority. P&P’s error appears to have been 
an error in analyzing the legal positions of the parties. We found 
it much easier to determine the outcome of this appeal than it 
was to articulate the reasons. To hold that a lawsuit commenced 
as a result of an error in analysis is frivolous as a matter of law 
would make the legal profession a very risky one indeed. We 
cannot find that the district court abused its discretion in deny- 
ing sanctions. We, therefore, affirm. 

AFFIRMED. 


ALLEN R. COTTON, APPELLANT, V. 
RICKEY J. FRUGE ET AL., APPELLEES. 
596 N.W. 2d 32 


Filed June 15, 1999. No. A-98-154. 


1, Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a demur- 
rer, an appellate court accepts the truth of facts well pled and the factual and legal 
inferences which may reasonably be adduced from such facts, but does not accept 
conclusions of the pleader. 
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2. Constitutional Law: Courts: Jurisdiction: Statutes. The Nebraska Court of 
Appeals cannot determine the constitutionality of a statute, yet when necessary to a 
decision in the case before it, the court does have jurisdiction to determine whether a 
constitutional question has been properly raised. 

3. Dismissal and Nonsuit: Service of Process. The phrase “shall stand dismissed” from 
Neb. Rev. Stat. § 25-217 (Reissue 1995) means that an action is dismissed if 6 months 
from filing of the petition passes without service upon the defendant, without the need 
for initiating action by the defendant, and without the need for a formal entry of an 
order of dismissal by the trial court. 

4. : . The dismissal mandated by Neb. Rev. Stat. § 25-217 (Reissue 1995) is 


self-executing. 

5. Dismissal and Nonsuit: Service of Process: Jurisdiction. When a lawsuit is dis- 
missed by operation of law for lack of service of process within 6 months of filing, 
the trial court has no jurisdiction to make orders thereafter and if made, they are a nul- 
lity, as are subsequent pleadings. 


Appeal from the District Court for Sarpy County: RONALD E. 
REAGAN, Judge. Affirmed in part, and in part reversed and 
vacated. 


Allen R. Cotton, pro se. 


Thomas H. Cellilli III and Michaelle L. Behrns, of Hansen, 
Engles & Locher, P.C., for appellees. 


HANNON, SIEVERS, and CARLSON, Judges. 


SIEVERS, Judge. 

This opinion addresses the consequences of a dismissal under 
Neb. Rev. Stat. § 25-217 (Reissue 1995) when a plaintiff fails to 
serve the defendants with process within the statutorily required 
6 months of filing of the lawsuit. 


BACKGROUND 

On January 7, 1997, Allen R. Cotton filed a pro se complaint 
with a demand for a jury trial against Rickey J. Fruge, Jason P. 
Fruge, and the Fruges’ insurance carrier, Allstate Insurance 
Company, in the district court for Sarpy County, Nebraska, The 
complaint alleges that on August 4, 1993, Cotton was a passen- 
ger in a vehicle owned by Rickey and driven by his minor son, 
Jason. Cotton alleges that he sustained injuries to his back and 
neck when, because Jason failed to yield to oncoming traffic, the 
Fruges’ vehicle collided with another vehicle. 
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The Fruges allege in their brief on appeal that the petition was 
not served upon them within the 6-month time period desig- 
nated under § 25-217. They assert that “{a] summons was issued 
on the original petition on January 8, 1997. This summons was 
returned without service as to the Appellees on January 13, 
1997.” Brief for appellees the Fruges at 1. The transcript does 
not include a copy of the summons, nor does it indicate that a 
summons was returned without service as of January 13. Cotton 
argues: “[T]he record will reflect that the Plaintiff has tried to 
serve the Defendants through the Sarpy County Sheriff’s Office 
and other means for nearly a year but [sic] however he was 
unsuccessful and finally—as a last resor{t]—he attempted to 
serve the Defendants through publication.” Brief for appellant 
at 4. 

The Fruges’ brief acknowledges that Cotton filed a “motion 
for service by publication on November 19, 1997, which was 
granted on November 21, 1997.” Brief for appellees the Fruges 
at 1. The transcript does not contain a copy of Cotton’s alleged 
notice by publication. Despite the shortcomings in the record, 
all parties are in agreement that the Fruges were not served 
within 6 months of the filing of the petition. This fact is further 
supported by the district court’s order, which we shall later 
detail. 

On December 22, 1997, Allstate Insurance Company filed a 
demurrer alleging that the petition failed to state a cause of 
action and was barred by the statute of limitations. The demur- 
rer was sustained on January 2, 1998. However, Cotton’s brief 
does not assign this ruling as error. Therefore, we do not address 
it on appeal. 

On January 6, 1998, Cotton filed an amended petition at the 
same docket and page numbers as the first petition. This second 
petition alleges negligence arising out of the same car accident 
as the first petition. However, the second petition differs from 
the first in three ways: (1) It adds an additional count of negli- 
gent entrustment, (2) it does not name Allstate Insurance 
Company as a defendant, and (3) it alleges that the accident 
occurred on August 4, 1994, rather than 1993. 

On January 13, 1998, the Fruges filed a demurrer alleging 
that the action was barred by the “applicable statute of limita- 
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tions.” It is unclear from the record whether the Fruges were 
demurring to the first or second petition. In an order dated 
February 3, 1998, the district court sustained the Fruges’ demur- 
rer, and we quote at length from that order: 

A summons was issued on the original petition on 
January 8" and, on January 13‘, it was returned without 
service as to the Defendants Rickey and Jason Fruge. No 
further proceedings were held in the case until November 
19, 1997, when the Plaintiff filed a motion for service by 
publication on the two individual defendants, which 
motion was submitted on November 21%! and granted. On 
November 26", Plaintiff caused a summons to issue for 
service on the Defendant Allstate Insurance Company, 
which summons was served on or about December 2, 
1997, with a return made December 9th, A demurrer filed 
on behalf of Allstate Insurance on December 22"4 was sus- 
tained on January 2, 1998.... 

Plaintiff filed his amended petition on January 6, 1998, 
naming only the individual defendants (not Allstate 
Insurance), reiterating essentially the same allegations as 
in the original petition. 

The district court concluded that the statute of limitations in 
the instant case expired on August 4, 1997. Although not 
expressly stated in its order, we assume the district court based 
this date on Neb. Rev. Stat. § 25-207(3) (Reissue 1995) (action 
for injury to rights of plaintiff, not arising on contract, can only 
be brought within 4 years). The court held that the first petition 
was timely filed on January 7, 1997, which “would seemingly 
call for the demurrer to be summarily overruled inasmuch as the 
action was commenced prior to the expiration of the statute of 
limitations.” However, the court sustained the demurrer citing 
§ 25-217, which provides: “An action is commenced on the date 
the petition is filed with the court. The action shall stand dis- 
missed without prejudice as to any defendant not served within 
six months from the date the petition was filed.” 

The district court held that § 25-217 “clearly requires a dis- 
missal as to all three defendants as of July 7, 1997, inasmuch as 
none of the defendants was properly served within six months 
from the day the petition was filed.” The court noted that Cotton 
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had made no effort to have additional summonses issued fol- 
lowing the return of the first summons and that Cotton’s attempt 
to serve by publication on November 19 was “well after the case 
had been on file for six months, and also several months after 
the statute of limitations had run.” Cotton appeals to this court. 


ASSIGNMENTS OF ERROR 
Cotton assigns and argues that the district court erred (1) in 
violating his constitutional rights, (2) in dismissing his com- 
plaint “based on the statute and not viewing all facts,” and (3) in 
sustaining the demurrer without leave to amend. 


STANDARD OF REVIEW 
[1] In reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of facts well pled and the factual and 
legal inferences which may reasonably be adduced from such 
facts, but does not accept conclusions of the pleader. Cobb v. 
Sure Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 (1998). 


ANALYSIS 
Constitutional Challenge. 

The argument section of Cotton’s brief is limited to one issue: 
the district court’s alleged violation of his constitutional rights. 
Cotton argues that “the Plaintiff was entitled to the due process 
and equal protection of the law when the Defendant[s] were not 
in the State of Nebraska to be served a copy of the complaint in 
the frame time of the statute of limitation[s].” Brief for appellant 
at 4. There is no authority cited, and we cannot envision any 
constitutional requirement that a private individual stay in a par- 
ticular place so as to be served with civil process. Perhaps, 
Cotton intends the argument as a challenge to the constitution- 
ality of § 25-217. 

[2] The Nebraska Court of Appeals cannot determine the con- 
stitutionality of a statute, yet when necessary to a decision in the 
case before it, the court does have jurisdiction to determine 
whether a constitutional question has been properly raised. 
Harvey v. Harvey, 6 Neb. App. 524, 575 N.W.2d 167 (1998). 
Neb. Ct. R. of Prac. 9E (rev. 1996) provides for how constitu- 
tional challenges to statutes shall be presented, including the fil- 
ing of notice and service upon the Attorney General. 
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The Nebraska Supreme Court has insisted upon strict com- 
pliance with rule 9E before constitutional challenges will be 
considered. State v. Kelley, 249 Neb. 99, 541 N.W.2d 645 
(1996). In the instant case, Cotton failed to file and serve a sep- 
arate written notice with the Clerk of the Supreme Court at the 
time of the filing of his brief, nor is there any evidence that he 
served the Attorney General with a copy of his brief. Therefore, 
any constitutional challenge to § 25-217 was not properly raised 
and cannot be considered. 


Effect of § 25-217 on Cotton's Claim. 

Cotton does not argue in his brief that the demurrer was 
improperly sustained because the Fruges were timely served. 
But given the dismissal, the district court’s reasoning, and the 
filing of an amended petition, we believe we should address 
§ 25-217 and its effect here. The court’s finding that Cotton’s 
first petition, filed with the court on January 7, 1997, was not 
served on Rickey and Jason within 6 months of the filing date is 
not disputed by Cotton. The Fruges argue, citing § 25-217, that 
because the original petition was not served within 6 months of 
January 7, Cotton’s action failed to commence on January 7 and 
was dismissed without prejudice by operation of law on July 7. 
The Fruges argue that as a result, although Cotton filed an 
amended petition on January 6, 1998, the action was barred by 
the 4-year statute of limitations. 

[3,4] Although § 25-217 does not indicate how a dismissal is 
effectuated if a petition is “not served within six months from 
the date the petition is filed,” we recently explored this issue in 
McDaneld v. Fischer, 8 Neb. App. 160, 589 N.W.2d 172 (1999). 
In McDaneld, we construed the phrase “shall stand dismissed” 
from § 25-217 to mean that an action is dismissed if 6 months 
from filing of the petition passes without service upon the 
defendant. And, we found this to be true without the need for 
initiating action by the defendant and without the need for a for- 
mal entry of an order of dismissal by the trial court. We held: 

[T]he dismissal mandated by § 25-217 is [not] dependent 
upon a trial court’s learning of the pendency of a com- 
menced but unserved action, and actually making an order 
of dismissal. Rather, we take the language “shall stand dis- 
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missed” to be mandatory and self-executing. The only way 
to ensure that an unserved action stands dismissed, as the 
statute requires, is to hold that such dismissal occurs by 
operation of law, without predicate action by the trial 
court. 

McDaneld, 8 Neb. App. at 166, 589 N.W.2d at 177. 

Therefore, as McDaneld teaches, we agree with the Fruges’ 
contention that the original petition was dismissed without prej- 
udice by operation of law as of July 7, 1997, because it was not 
timely served on the defendants within 6 months of its filing. 

On November 21, 1997, Cotton’s motion to serve by publica- 
tion was granted by the district court. There is no showing by 
any of the parties that such publication was made in accordance 
with Neb. Rev. Stat. § 25-519 (Cum. Supp. 1998). However, as 
is evident from the holding of McDaneld, supra, Cotton’s first 
petition was dismissed without prejudice by operation of law on 
July 7. Therefore, the court had no jurisdiction to grant the 
motion for service by publication because there was no longer 
any action pending in which to grant such a motion. The court’s 
November 21 order is a nullity. 

[5] When a lawsuit is dismissed by operation of law for lack 
of service of process within 6 months of filing, the district court 
has no jurisdiction to make orders thereafter, except to formal- 
ize the dismissal, and if made, they are a nullity, as are subse- 
quent pleadings. The procedural morass evident in the instant 
case lends further support to our holding in McDaneld that 
§ 25-217 was intended as a “housekeeping measure,” i.e., it 
avoids procedural difficulties by making actions subsequent to 
the 6-month time period a nullity because the suit is no longer 
pending. 

After July 7, 1997, Cotton would be required to file a new 
lawsuit. Cotton filed what he calls an amended petition on 
January 6, 1998. We recognize that § 25-217, which dismisses a 
petition without prejudice for failure to serve within 6 months, 
contains nothing to prevent a plaintiff from filing a new lawsuit 
at any time thereafter, subject to the restrictions of applicable 
statutes of limitations. However, the filing of an amended peti- 
tion in a lawsuit which is already dismissed by operation of law 
does not constitute the filing of a new lawsuit. There is no evi- 
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dence that Cotton paid a new filing fee, rather, he merely filed 
an amended petition at the same page and docket numbers as the 
original petition. Because the original petition was dismissed by 
operation of law on July 7, this filing, like the district court’s 
order sustaining Cotton’s motion to serve by publication, is a 
nullity. 


CONCLUSION 

Following our holding in McDaneld v. Fischer, 8 Neb. App. 
160, 589 N.W.2d 172 (1999), we sustain the portion of the dis- 
trict court’s order holding that § 25-217 “requires a dismissal as 
to all three defendants as of July 7, 1997, inasmuch as none of 
the defendants was properly served within six months from the 
day the petition was filed.” We also agree with the court’s con- 
clusion that “the express provision of the statute renders all 
actions subsequent to the expiration of the six-month period a 
nullity.” However, this correct statement from the court which 
naturally follows from our holding in McDaneld, supra, requires 
that we reverse and vacate the court’s finding that Cotton’s claim 
is barred by “the statute of limitations.” The court’s finding in 
this regard is inconsistent with the conclusion that the case was 
dismissed as of July 7 and that all subsequent actions, including 
the untimely filing of the amended petition, are a nullity. The 
issue of whether the action was barred by the statute of limita- 
tions was not properly before the court. Therefore, while we 
affirm the dismissal of this action, we vacate any finding that it 
is barred by the statute of limitations, a matter which cannot be 
determined on this record. 


AFFIRMED IN PART, AND IN PART 
REVERSED AND VACATED. 


STATE OF NEBRASKA, APPELLEE, V. ORLANDO E. PARKS, APPELLANT. 
596 N.W. 2d 712 


Filed June 15, 1999. No. A-98-733. 
1. Pleas. A guilty plea admits all facts recited in open court by the State and all facts 


alleged in the information or complaint, including the fact that the offense was com- 
mitted and the time and place of its commission. 
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2. __. Before a trial court can accept a defendant’s guilty plea, it must determine 
whether among other things, a factual basis for the plea exists. 
3. ___.A guilty plea must be entered freely, intelligently, voluntarily, and understand- 


ingly to be accepted by the trial court. In finding that a guilty plea is made freely, 
intelligently, voluntarily, and understandingly, the court must find that the record 
establishes a factual basis for that plea. 

4. Pleas: Appeal and Error. A trial court is afforded discretion in deciding whether to 
accept guilty pleas, and an appellate court will reverse the trial court’s determination 
only in the case of an abuse of discretion. 

5. Statutes: Judgments: Appeal and Error. Statutory interpretation is a matter of law, 
in connection with which an appellate court has an obligation to reach an independent, 
correct conclusion irrespective of the determination made by the court below. 

6. Pleas: Records: Presentence Reports: Appeal and Error. In reviewing a plea of 
guilty, an appellate court need not rely solely upon the bill of exceptions, but may also 
consider matters contained in the defendant’s presentence investigation in determin- 
ing whether there is a factual basis for the defendant's plea of guilty. 

7. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 

8. Judges: Words and Phrases: Appeal and Error. An abuse of discretion occurs 
where the judge’s ruling is clearly untenable and deprives a litigant of a just result in 
a judicial proceeding. 

9. Judges: Sentences. In imposing a sentence, a sentencing judge should consider the 
defendant’s age, mentality, education, experience, and social and cultural back- 
ground, as well as his past criminal record or law-abiding conduct, motivation for the 
offense, nature of the offense, and the amount of violence involved in the commission 
of the crime. 


Appeal from the District Court for Douglas County: Mary G. 
LikEs, Judge. Affirmed as modified. 


Thomas C. Riley, Douglas County Public Defender, and 
Timothy F, Shanahan for appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


IRWIN, Chief Judge, and HANNON and SIEveERS, Judges. 


IRWIN, Chief Judge. 
I. INTRODUCTION 
Pursuant to a plea agreement, Orlando E. Parks pled no con- 
test to third degree assault on an officer, a Class IV felony, and 
was sentenced to 2 to 3 years’ imprisonment with credit for time 
served of 234 days. On appeal, Parks assigns that the district 
court erred in accepting his plea because the factual basis 
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offered by the State was insufficient and in imposing an exces- 
sive sentence. For the reasons stated below, we affirm as 
modified. 


II. FACTUAL BACKGROUND 

According to the factual basis provided by the State, Parks 
was housed at the Douglas County Correctional Center when the 
following incident occurred: While in the cafeteria, Parks appar- 
ently took two cups of orange juice. “A deputy, or rather a cor- 
rectional officer named Mr. Ronald Sharman” observed this and 
noted that Parks was allowed only one. When Ronald Sharman 
confronted Parks, Parks hit the tray in Sharman’s arms which in 
turn hit Sharman, causing a 4-inch laceration on his face. 

On November 20, 1997, Parks was charged by information in 
the district court for Douglas County with third degree assault 
on an officer in violation of Neb. Rev. Stat. § 28-931(1) (Reissue 
1995). On March 2, 1998, Parks pled no contest to the charge 
pursuant to a plea bargain wherein the State agreed not to file a 
habitual criminal charge against him and to dismiss another 
criminal case pending against Parks in exchange for his plea of 
no contest to the present charge. Thereafter, Parks was advised 
by the court of his rights as required by State v. Irish, 223 Neb. 
814, 394 N.W.2d 879 (1986). The court then found Parks’ plea 
to be made freely, knowingly, intelligently, and voluntarily and 
found Parks guilty of the crime charged. 

On June 16, 1998, Parks was sentenced to 2 to 3 years’ 
imprisonment with credit for 234 days’ time served. This appeal 
timely followed. 


II. ASSIGNMENTS OF ERROR 
For Parks’ assignments of error, he contends that the factual 
basis was insufficient to support his no contest plea and that the 
sentence imposed by the district court was excessive. 


IV. ANALYSIS 


1. SUFFICIENCY OF FACTUAL BASIS 
We address whether the factual basis was insufficient to sup- 
port Parks’ plea of no contest. In Parks’ brief, he points out that 
third degree assault on an officer requires that the person injured 
be a peace officer or employee of the Department of Correc- 
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tional Services “while such officer or employee is engaged in 
the performance of his or her official duties.” § 28-931. Parks 
argues that the factual basis provided by the State was insuffi- 
cient because it did not establish that Sharman was a “peace 
officer or . . . employee of the Department of Correctional 
Services” at the time of the incident or that Sharman was 
“engaged in the performance of his official duties.” Brief for 
appellant at 4. 

[1-4] Generally, a guilty plea admits all facts recited in open 
court by the State and all facts alleged in the information or 
complaint, including the fact that the offense was committed 
and the time and place of its commission. State v. Dodson, 250 
Neb. 584, 550 N.W.2d 347 (1996). However, before a trial court 
can accept a defendant’s guilty plea, it must determine whether 
among other things, a factual basis for the plea exists. Id. See, 
also, State v. LeGrand, 249 Neb. 1, 541 N.W.2d 380 (1995); 
Irish, supra. A guilty plea must be entered freely, intelligently, 
voluntarily, and understandingly to be accepted by the trial 
court. In finding that a guilty plea is made freely, intelligently, 
voluntarily, and understandingly, the court must find that the 
record establishes a factual basis for that plea. Dodson, supra; 
LeGrand, supra; Irish, supra. A trial court is afforded discretion 
in deciding whether to accept guilty pleas, and an appellate 
court will reverse the trial court’s determination only in the case 
of an abuse of discretion. Dodson, supra. 

[5] We note that statutory interpretation is a matter of law, in 
connection with which an appellate court has an obligation to 
reach an independent, correct conclusion irrespective of the 
determination made by the court below. State v. Burlison, 255 
Neb. 190, 583 N.W.2d 31 (1998); State v. Tlamka, 7 Neb. App. 
579, 585 N.W.2d 101 (1998). 

[6] The issue regarding whether the victim was engaged in 
the performance of his or her official duties is easily resolved. It 
is well established that in reviewing a plea of guilty, an appel- 
late court need not rely solely upon the bill of exceptions, but 
may also consider matters contained in the defendant’s presen- 
tence investigation in determining whether there is a factual 
basis for the defendant’s plea of guilty. See, e.g., State v. Dean, 
237 Neb. 65, 464 N.W.2d 782 (1991). Included in the presen- 
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tence investigation report in this case is the bill of exceptions 
from the preliminary hearing at which Sharman testified. It 
includes his testimony that he was performing his duties as a 
correctional officer at the time of the assault. Therefore, this 
argument is without merit. 

The issue regarding whether Sharman was a peace officer or 
an employee of the Department of Correctional Services is more 
troublesome. The record shows that Sharman was a correctional 
officer at the Douglas County Correctional Center. As set forth 
above, third degree assault on an officer requires, in part, that 
the person injured be a peace officer or employee of the Depart- 
ment of Correctional Services. See § 28-931. 

Nebraska statutes provide that a peace officer is a sheriff, 
coroner, jailer, marshal, police officer, state highway patrol offi- 
cer, member of the National Guard on active service by direc- 
tion of the Governor, or other person with similar authority to 
arrest. Neb. Rev. Stat. § 49-801 (Reissue 1998). Clearly, 
Sharman was not a sheriff, coroner, marshal, police officer, state 
highway patrol officer, member of the National Guard on active 
service, or other person with similar authority to arrest. 

The term “jailer” is defined by statute as the keeper of the 
jail. Neb. Rev. Stat. § 47-115 (Reissue 1998). According to 
§ 47-115, a “jailer” is either the sheriff, a deputy appointed by 
the sheriff, or the county board of corrections. Neb. Rev. Stat. 
§ 23-2802 (Reissue 1997) provides that in each county having a 
population of 150,000 or more inhabitants, the county board 
“shall” serve as the county board of corrections. Neb. Rev. Stat. 
§ 23-2804 (Reissue 1997) provides that each county board of 
corrections shall carry out the functions, duties, and responsibil- 
ities as provided in chapter 47, article 1. Such duties and respon- 
sibilities include acting as the jailer. See § 47-115. 

Douglas County has a population of 150,000 or more, and 
therefore, the Douglas County Board serves as the county board 
of corrections. At the time of the assault, Sharman was 
employed by the Douglas County Board of Corrections, which 
pursuant to the statutes discussed above, is the jailer for the 
Douglas County Correctional Center. 

Unlike a sheriff or deputy, who are actual people, a county 
board of corrections is a “legal entity,” just as a corporation is a 
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“legal entity,” whose duties and responsibilities are carried out 
by its employees or other agents. See, generally, Wiekhorst Bros. 
Excav. & Equip. v. Ludewig, 247 Neb. 547, 529 N.W.2d 33 
(1995) (corporations act through agents, and acts of agents are 
acts of corporation). Therefore, for the purposes of Nebraska 
statutes, Sharman herein would be considered a jailer at the time 
of the assault in this case, and pursuant to § 49-801, a jailer is a 
peace officer. 

Because the factual basis provided by the State, the presen- 
tence investigation, and Nebraska statutes establish that 
Sharman was a peace officer injured by Parks while engaged in 
the performance of Sharman’s official duties, we conclude that 
the factual basis was sufficient to support Parks’ plea of no con- 
test. Therefore, the district court did not abuse its discretion in 
accepting Parks’ plea. We affirm. 


2. SENTENCE 

Next, we address whether the sentence imposed by the dis- 
trict court was excessive. Parks argues that given the steps he 
has taken to become a productive member of society and the 
nature of the incident, the sentence imposed was an abuse of 
discretion. 

At the time Parks’ offense occurred, third degree assault on 
an officer was a Class IV felony punishable by 0 to 5 years’ 
imprisonment, a $10,000 fine, or both. Neb. Rev. Stat. 
§§ 28-105 (Reissue 1995) and 28-931. Therefore, Parks’ sen- 
tence of 2 to 3 years’ imprisonment was within statutory limits. 

{7,8] A sentence imposed within statutory limits will not be 
disturbed on appeal absent an abuse of discretion. State v. 
Harris, 7 Neb. App. 520, 583 N.W.2d 366 (1998); State v. 
Thomas, 6 Neb. App. 510, 574 N.W.2d 542 (1998). An abuse of 
discretion occurs where the judge’s ruling is clearly untenable 
and deprives a litigant of a just result in a judicial proceeding. 
Harris, supra; Thomas, supra. 

[9] In imposing a sentence, a sentencing judge should con- 
sider the defendant’s age, mentality, education, experience, and 
social and cultural background, as well as his past criminal 
record or law-abiding conduct, motivation for the offense, 
nature of the offense, and the amount of violence involved in the 
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commission of the crime. State v. Chojolan, 253 Neb. 591, 571 
N.W.2d 621 (1997); State v. Wilson, 252 Neb. 637, 564 N.W.2d 
241 (1997). 

A review of the record shows that at the time of the offense, 
Parks was 26 years old and incarcerated in the Douglas County 
Correctional Center. He was unemployed at the time of his 
arrest. His criminal record includes numerous juvenile offenses. 
As an adult, Parks’ convictions include disorderly conduct, three 
convictions for obstructing an officer, two convictions for theft 
by receiving stolen property, assault and battery, minor in pos- 
session of liquor, seven convictions for operating during sus- 
pension, flight to avoid arrest, and possession of crack cocaine. 

Based upon our review of the record, we cannot conclude that 
the sentence of 2 to 3 years’ imprisonment was an abuse of dis- 
cretion at the time imposed. However, in light of recent statutory 
amendments and the Nebraska Supreme Court’s holding in State 
v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999), Parks’ sen- 
tence must be modified. See Neb. Rev. Stat. § 29-2204 (Cum. 
Supp. 1998). 

From the time of Parks’ offense through sentencing, Parks’ 
offense was a Class IV felony. See § 28-931. However, follow- 
ing sentencing, certain amendments to § 29-2204 became oper- 
ative. As amended, § 29-2204 provides that where the criminal 
offense for which an indeterminate sentence is to be imposed is 
a Class IV felony, “the court shall fix the minimum and maxi- 
mum limits of the sentence, but the minimum limit fixed by the 
court shall not be . . . more than one-third of the maximum 
term.” In this same legislation, the offense of third degree 
assault on an officer was reclassified from a Class IV felony to 
a Class IITA felony. § 28-931 (Cum. Supp. 1998). The operative 
date of these amendments was July 1, 1998. 

In Urbano, supra, the Supreme Court addressed the effect of 
the amendments discussed above on the sentences of defendants 
such as Parks, whose crimes were reclassified from a Class IV 
felony to a Class IIIA felony following the commission of the 
crime but prior to final judgment. According to the Urbano 
court, the amendment’s reclassification of certain crimes from 
Class IV felonies to Class INA felonies “classifies [such] 
crime[s] as more severe and creates a potentially harsher mini- 
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mum punishment than that which is permitted for Class IV 
felonies.” 256 Neb. at 207, 589 N.W.2d at 154. Therefore, the 
Urbano court held that application of the amendatory terms and 
corresponding penalties found in the above-mentioned amend- 
ments would convert a Class IV felony conviction to a Class IIIA 
conviction and would amount to an impermissible ex post facto 
application of the new law. The Urbano court concluded that the 
defendant’s conviction remained that of a Class IV felony. 

Based on Urbano, supra, the crime of third degree assault on 
an officer, of which Parks was convicted, is a Class IV felony 
which is not reclassified on appeal to a Class IIIA felony. 

The Urbano court also addressed the effect of the above-men- 
tioned amendments on Class IV felony convictions for criminal 
activity that occurred prior to the operative date of the amend- 
ments which have not yet proceeded to final judgment. The 
Supreme Court held that the amendment to § 29-2204 providing 
for a maximum minimum term of one-third of the maximum 
term applies to the sentences of defendants such as Parks. See 
Urbano, supra. See, also, State v. Harris, 7 Neb. App. 520, 583 
N.W.2d 366 (1998). 

In order to conform to the terms of § 29-2204 now in effect, 
the minimum term of Parks’ indeterminate sentence cannot 
exceed 20 months’ imprisonment, which is one-third of the 
statutory maximum punishment of 5 years’ imprisonment. See 
Urbano, supra. Therefore, we modify Parks’ sentence to 20 
months’ to 3 years’ imprisonment. We leave unchanged the 
credit given by the district court for time served. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, 
Vv. BARRY W. FLETCHER, APPELLANT. 
596 N.W.2d 717 


Filed June 22, 1999. No. A-98-981. 


1. Criminal Law: Motions for Continuance: Appeal and Error. A decision whether 
to grant a continuance in a criminal case is within the discretion of the trial court and 
will not be disturbed on appeal absent an abuse of discretion. 

2. Right to Counsel: Attorney and Client: Good Cause. As a general rule, a defend- 
ant is entitled to retain counsel of his own choice and may not be denied the right to 
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change retained counsel unless the result is to interfere with the orderly procedure in 
the courts without a showing of good cause for the desired change. 

3. Criminal Law: Right to Counsel. The right to counsel accorded defendants in crim- 
inal trials cannot be manipulated so as to obstruct the orderly procedure in the courts 
or to interfere with the fair administration of justice. 

4. Right to Counsel. The exercise of the right to the assistance of counsel is subject to 
the necessities of judicial administration. 

5. Right to Counsel: Motions for Continuance. Retaining private counse! as a substi- 
tute for appointed counsel does not compel the granting of a continuance. 

6. Criminal Law: Motions for Continuance: Appeal and Error. Where a criminal 
defendant’s motion for continuance is based upon the occurrence or nonoccurrence of 
events within the defendant’s own control, denial of such motion generally is not an 
abuse of discretion. 

7. Constitutional Law: Effectiveness of Counsel: Proof. To sustain a claim of inef- 
fective assistance of counsel as a violation of the Sixth Amendment to the U.S. 
Constitution, a defendant must show that counsel’s performance was deficient and 
that such deficient performance prejudiced the defendant, that is, demonstrate a rea- 
sonable probability that but for counsel’s deficient performance, the result of the pro- 
ceeding would have been different. 

8. Prior Convictions: Proof. In a proceeding to enhance a punishment because of prior 
convictions, the State has the burden to prove such prior convictions. 

9. Criminal Law: Prior Convictions: Judgments: Sentences. Neb. Rev. Stat. 
§ 29-2222 (Reissue 1995) provides that a duly authenticated copy of a former judg- 
ment and commitment shall be competent and prima facie evidence of such former 
judgment and commitment. In a criminal case, the judgment is the sentence. 

10. Prior Convictions: Records: Proof. There is no requirement that the State prove a 
prior conviction by a transcript of the judgment if the defendant admits that he was in 
fact convicted as alleged in the complaint. 

11. Prior Convictions: Records. Appropriate record evidence of a prior counseled con- 
viction and commitment for enhancement purposes is a duly authenticated copy 
thereof. 


Appeal from the District Court for Lancaster County: PAUL D. 
Merritt, Jr., Judge. Affirmed. 


James R. Mowbray and Kelly S. Breen, of Nebraska 
Commission on Public Advocacy, for appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


IRWIN, Chief Judge, and Mugs and INBopy, Judges. 


Mugs, Judge. 
I. INTRODUCTION 


Barry W. Fletcher appeals his conviction for third degree 
assault of an officer, alleging that the trial court erred in denying 
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him his Sixth Amendment right to counsel of his choice and in 
failing to instruct the jury as to the State’s burden of proof 
regarding the use-of-force defense. He also alleges that he was 
denied effective assistance of counsel at his enhancement hear- 
ing. Finding Fletcher’s assignments of error to be without merit, 
we affirm. 


I. BACKGROUND 

On September 12, 1997, Fletcher was charged by amended 
information with third degree assault on an officer and being a 
habitual criminal. These charges stemmed from an incident on 
July 24, 1997, in which Lincoln police officers dressed in street 
clothes arrested Lee Wallace on an outstanding warrant. Wallace 
tried to hand something to Fletcher, who was standing right 
beside her. Officer Gregory Sims grabbed the item Wallace was 
trying to hand to Fletcher and instructed Fletcher to remain 
where he was because Sims needed to talk to him. At no point 
did Sims identify himself as a police officer. Fletcher began to 
back away, and Sims grabbed him. The two stumbled as Fletcher 
tried to run away. As they struggled, Fletcher turned around and 
struck Sims on the left side of his face with his hand. The two 
continued to struggle, with Sims eventually receiving assistance 
from other officers dressed in street clothes. 

During the struggle, while Sims was attempting to control 
Fletcher, Fletcher spun around, and Sims’ knee buckled, causing 
Sims to suffer a torn anterior cruciate ligament in his right knee. 
Sims required surgery and 2 months of physical therapy. He was 
off work for 6 weeks and was able to perform only light duty 
assignments for an additional 2's months. His medical bills were 
$33,374.93. 

The jury found Fletcher guilty. After a presentence investiga- 
tion and an enhancement hearing, in which the court found 
Fletcher had two prior felony convictions, he was sentenced to 
10 years’ imprisonment. He timely appeals. The facts pertinent 
to each assignment of error will be discussed below. 


Ill. ASSIGNMENTS OF ERROR 
Fletcher alleges that he was denied effective assistance of 
counsel at his enhancement hearing and that the trial court erred 
in denying him his Sixth Amendment right to counsel of his 
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choice and in failing to instruct the jury as to the State’s burden 
of proof regarding his justification in using force to defend him- 
self and others. 


IV. STANDARD OF REVIEW 

[1] A decision whether to grant a continuance in a criminal 
case is within the discretion of the trial court and will not be dis- 
turbed on appeal absent an abuse of discretion. State v. Lotter, 
255 Neb. 456, 586 N.W.2d 591 (1998). 

In order to sustain a claim of ineffective assistance of counsel 
as a violation of the Sixth Amendment to the U.S. Constitution 
and article I, § 11, of the Nebraska Constitution, a defendant 
must show that (1) counsel’s performance was deficient and (2) 
such deficient performance prejudiced the defendant, that is, 
demonstrate a reasonable probability that but for counsel’s defi- 
cient performance, the result of the proceeding would have been 
different. State v. Hunt, 254 Neb. 865, 580 N.W.2d 110 (1998). 


V. DISCUSSION 


1. RIGHT TO COUNSEL OF CHOICE 
[2,3] Fletcher first argues that the trial court arbitrarily and 
unreasonably interfered with his right to be represented by an 
attorney he had retained. As a general rule, a defendant is enti- 
tled to retain counsel of his own choice and may not be denied 
the right to change retained counsel unless the result is to inter- 
fere with the orderly procedure in the courts without a showing 
of good cause for the desired change. State v. Kincaid, 203 Neb. 
495, 279 N.W.2d 152 (1979). The right to counsel accorded 
defendants in criminal trials cannot be manipulated so as to 
obstruct the orderly procedure in the courts or to interfere with 
the fair administration of justice. Jd. We must therefore deter- 
mine if Fletcher’s attempt to have trial continued to allow the 
appearance and preparation by retained counsel denied him his 

right to be represented by counsel of his choice. 


(a) Facts 
Fletcher first appeared with his hired attorney, Mary 
Wickenkamp, on October 1, 1997. Because Fletcher could no 
longer afford to pay her fees and Fletcher and Wickenkamp were 
having some disagreement as to defense strategy, Wickenkamp 
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moved to withdraw on January 26, 1998. The court granted her 
leave to withdraw and appointed the public defender to repre- 
sent Fletcher. At that point, trial was set to begin within 2 or 3 
days. 

The next day, on January 27, 1998, the public defender 
moved to continue the trial because of the late appointment. 
Fletcher waived his right to a speedy trial, and the court contin- 
ued the matter until the jury term beginning February 23. On 
February 18, the public defender, Michael Gooch, filed another 
motion to continue. Subsequently, at least 10 motions were filed 
and a hearing, pursuant to Jackson v. Denno, 378 U.S. 368, 84 
S. Ct. 1774, 12 L. Ed. 2d 908 (1964), was held on April 23. 

On July 6, 1998, the matter came on for trial. Gooch indicated 
readiness for trial but had “one small problem that we need to 
alert the Court to.” Gooch then announced that Fletcher had 
retained counsel, who was there to enter his appearance. The 
new attorney, Ted Vrana, stated that he had been retained late the 
previous week by Fletcher’s family and admitted that he was not 
ready to proceed on Fletcher’s behalf. However, Vrana stated 
that he was there “to at least make inquiry into this matter... . 
But I do want the Court to know I’m entering an appearance on 
his behalf.”’ The court then stated, “If you make any appearance 
on his behalf, this case is set for trial today to start at nine- 
thirty.” The court then attempted to reconcile Vrana’s comments 
that he was entering an appearance but was not ready to proceed. 
The court stated that it would “listen to arguments, but there is 
a possibility, if not a probability, that it will be tried today.” 

After conferring with Gooch, Vrana withdrew his appearance. 
Gooch then moved for a continuance because an essential wit- 
ness was unavailable. The court continued the trial for 1 week, 
with Gooch opining that Vrana would be entering an appearance 
because the matter was continued. The trial began 1 week later, 
- July 13, 1998, with Gooch appearing on Fletcher’s behalf. At the 
beginning of trial, prior to voir dire, the judge noted that Vrana 
had called him that morning wondering about a continuance. 
The court stated that it told Vrana that the case would be tried at 
9:30 that day. The court noted that Vrana had not entered his 
appearance as an attorney of record. Gooch moved for a contin- 
uance based on the situation with Vrana and Fletcher’s desire 
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that Vrana represent him. The motion was denied, the court stat- 
ing that Vrana had “had a week now to get ready, in whatever 
manner he needed to, to try . . . this case or to come forward 
before me and give me reasons why he could specifically not try 
this case.” 


(b) Analysis 

Fletcher relies heavily on Linton v. Perini, 656 F.2d 207 (6th 
Cir. 1981). In that case, the U.S. Court of Appeals for the Sixth 
Circuit determined that the defendant was unconstitutionally 
denied his right to select counsel of his own choice without suf- 
ficient reason. There, the defendant was forced to go to trial with 
an appointed attorney after the court refused to grant a continu- 
ance to the retained attorney who asserted he could not ade- 
quately prepare the case in the 10 days remaining before trial. 
However, that case is clearly distinguishable. In Linton, there 
was only a 10-day period between the defendant’s arraignment 
and his trial. Retained counsel moved to continue the matter for 
a couple of weeks in order to prepare because he already had 
commitments during this 10-day period. The court denied the 
continuance. Retained counsel withdrew, and the court 
appointed counsel. Appointed counsel subsequently asked for a 
continuance on two separate occasions, and both were denied. 
The Sixth Circuit determined that the State had not met its bur- 
den of showing that the denial of the continuance was reason- 
able and that the defendant had established a denial of his right 
to be represented by counsel of his own choice. 

[4] In the instant case, as of July 6, 1998, the matter had been 
before the trial court for 9 months, the court had already granted 
Fletcher a continuance when Wickenkamp had to withdraw due 
to a conflict in strategy, and 5 months had passed since Gooch 
had been appointed. Only on the morning of trial did Fletcher 
retain Vrana who then appeared but withdrew his appearance the 
same day. Even the Linton court acknowledged that a trial court 
has the right to reasonably control its calendar and that a defend- 
ant may not use the right to choice of counsel to unreasonably 
delay trial. The exercise of the right to the assistance of counsel 
is subject to the necessities of judicial administration. State v. 
Richter, 221 Neb. 487, 378 N.W.2d 175 (1985). 
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[5] The Richter court, citing United States v. Arlen, 252 F.2d 
491 (2d Cir. 1958), found that a defendant able to retain counsel 
is entitled to a reasonable time to secure counsel, but he may not 
indefinitely postpone trial by continued applications for more 
time to seek representation. The court found that whether to 
grant additional time to seek counsel is within the discretion of 
the trial court. Every person accused is entitled to an opportunity 
to prepare for trial, but the opportunity is not unlimited. State v. 
Peterson, 183 Neb. 826, 164 N.W.2d 649 (1969) (court denied 
defendant continuance when defendant had been out on bond for 
3 weeks, stating defendant could have secured attorney during 
that time). See, also, State v. Neal, 231 Neb. 415, 436 N.W.2d 
514 (1989) (defendant had ample time to secure new counsel 
during 5 months between arraignment and time continuance was 
made on day before trial); State v. Coleman, 190 Neb. 441, 208 
N.W.2d 690 (1973) (criminal defendant cannot discharge coun- 
sel on eve of trial and seek continuance without good cause; 
such requests cannot be used to achieve delay). Retaining pri- 
vate counsel as a substitute for appointed counsel does not com- 
pel the granting of a continuance. State v. Sack, 239 Neb. 690, 
477 N.W.2d 921 (1991). 

[6] A decision whether to grant a continuance in a criminal 
case is within the discretion of the trial court and will not be dis- 
turbed on appeal absent an abuse of discretion. State v. Lotter, 
255 Neb. 456, 586 N.W.2d 591 (1998). Where a criminal 
defendant’s motion for continuance is based upon the occur- 
rence or nonoccurrence of events within the defendant’s own 
control, denial of such motion generally is not an abuse of dis- 
cretion. State v. Perez, 235 Neb. 796, 457 N.W.2d 448 (1990). 
Fletcher had ample opportunity to hire counsel of his choice 
during the S months Gooch represented him. He chose not to do 
so until the eve of trial. 


(c) Conclusion 
We cannot say that the trial court abused its discretion in 
denying Fletcher’s motion for a continuance, especially in light 
of the fact that for other reasons, the case was continued for 1 
week and Vrana thereafter made no further appearance and 
made no showing why he was then not prepared to proceed to 
trial. This assignment of error is without merit. 
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2. JURY INSTRUCTIONS 

Fletcher argues that the State has the burden of proof as to 
whether he lacked justification for the use of force in the defense 
of himself or others. He contends that the trial court’s failure to 
instruct the jury accordingly constitutes plain error. 

Fletcher has failed to provide a record complete with jury 
instructions, It is incumbent upon the party appealing to present 
a record which supports the errors assigned; absent such a 
record, the decision of the lower court will generally be | 
affirmed. WBE Co. v. Papio-Missouri River Nat. Resources 
Dist., 247 Neb. 522, 529 N.W.2d 21 (1995). We are not advised 
of what instructions were given to the jury. This assignment of 
error can be discussed no further. 


3. EFFECTIVE ASSISTANCE OF COUNSEL 
AT ENHANCEMENT HEARING 

[7] Fletcher’s final argument is that he was denied effective 
assistance of counsel at his enhancement hearing. To sustain a 
claim of ineffective assistance of counsel as a violation of the 
Sixth Amendment to the U.S. Constitution, a defendant must 
show that counsel’s performance was deficient and that such 
deficient performance prejudiced the defendant, that is, demon- 
strate a reasonable probability that but for counsel’s deficient 
performance, the result of the proceeding would have been dif- 
ferent. State v. Hunt, 254 Neb. 865, 580 N.W.2d 110 (1998); 
State v. Greer, 7 Neb. App. 770, 586 N.W.2d 654 (1998). 

Fletcher argues that Gooch was ineffective at the enhance- 
ment hearing because after lodging appropriate objections to the 
State’s offer of exhibits 6, 7, and 8 to prove Fletcher’s prior con- 
victions, Gooch then called Fletcher to testify. During this testi- 
mony, Fletcher alleges that Gooch elicited from him all the facts 
necessary to enhance his sentence under the habitual criminal 
statute, Neb. Rev. Stat. § 29-2221 (Reissue 1995). Fletcher 
alleges that but for the testimony elicited by Gooch, the neces- 
sary facts to enhance his conviction were unproven, i.e., not 
established by exhibits 6, 7, and 8. 

Fletcher argues that Gooch’s calling of Fletcher was an 
attempt to collaterally attack the prior convictions on a ground 
clearly prohibited by State v. LeGrand, 249 Neb. 1,541 N.W.2d 
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380 (1995), and that this strategy “abandoned” the prior valid 
objections to exhibits 6, 7, and 8 and supplied the State with oth- 
erwise insufficient proof of Fletcher’s prior convictions. Brief 
for appellant at 14. Fletcher concludes that Gooch was ineffec- 
tive because “reasonably schooled members of the bar would 
certainly discover the applicable cases in research on the issue 
of enhancement” and because “there is a reasonable probability 
the trial court, or an appellate court, would have found exhibits 
6 thru 8 lacking in probative value under State v. Linn, [248 Neb. 
809, 539 N.W.2d 435 (1995),] thereby resolving the enhance- 
ment issue in defendant’s favor, but for trial counsel’s deficient 
performance.” Brief for appellant at 14-15. 


(a) Facts 

At the enhancement hearing held on August 18, 1998, the 
State offered exhibits 6, 7, and 8, which were copies of papers 
from three prior criminal proceedings. The exhibits show that 
Fletcher was represented by counsel! during each of the three 
proceedings. Exhibit 6 consists of certified copies of the com- 
plaint, commitment, and various trial docket entries. It contains 
a trial docket entry dated February 19, 1988, showing that upon 
pleading guilty to burglary on January 15, Fletcher was sen- 
tenced by the Otoe County District Court to a period of 2 to 5 
years’ imprisonment. The docket entry of the sentencing con- 
tains the typed name of the judge, but not the judge’s signature. 
Exhibit 6 also contains a commitment dated February 19, 1988. 
An amended commitment dated May 11, 1988, allowed Fletcher 
credit for time served. However, it does not bear a sheriff’s 
return. 

Exhibit 7 consists of certified copies of the information, com- 
mitment, and what appears to be a computer printout of minute 
entries, including the sentencing. None of the minute entries are 
signed by a judge. The entries show that Fletcher pled guilty to 
possession of marijuana weighing more than 1 pound on May 
10, 1988, and was sentenced and committed to 1 year’s impris- 
onment on June 2. 

Exhibit 8 consists of certified copies of the information, com- 
mitment, and a computer printout entitled “Judges Minutes,” 
which includes the sentencing. Again, none of these “minute” 
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entries are signed by the judge. The entries show that Fletcher 
pled guilty to burglary on September 8, 1993, and was sentenced 
and committed to the Nebraska Department of Correctional 
Services for 5 to 10 years’ imprisonment on October 26. 

Gooch objected to all three exhibits on the basis that “the 
commitment is not signed by the judge, and therefore they’ re not 
admissible for enhancement purposes” and to exhibits 6 and 7 
on the basis of State v. Lieberman, 222 Neb. 95, 382 N.W.2d 330 
(1986), explaining that the “matters were done out of order and 
therefore cannot be used for enhancement.” The trial court 
received all three exhibits “over the defendant’s objection.” 

Gooch then called Fletcher, who acknowledged the prior con- 
victions, but testified that the various rights waived by entering 
a plea of guilty were not explained to him with regard to the 
convictions contained in exhibits 6 and 7. With regard to exhibit 
8, Fletcher testified that it was never explained to him that the 
conviction reflected therein could be used as enhancement 
against him in the future if he had another conviction. The court 
found the evidence sufficient to prove that Fletcher had twice 
been previously convicted of felonies and found Fletcher to be a 
habitual criminal. 


(b) Analysis 
[8,9] In a proceeding to enhance a punishment because of 
prior convictions, the State has the burden to prove such prior 
convictions. State v. Ristau, 245 Neb. 52, 511 N.W.2d 83 (1994). 
Section 29-2221 provides in pertinent part: 

(1) Whoever has been twice convicted of a crime, sen- 
tenced, and committed to prison .. . for terms of not less 
than one year each shall, upon conviction of a felony com- 
mitted in this state, be deemed to be an habitual criminal 
and shall be punished by imprisonment . . . for a manda- 
tory minimum term of ten years and a maximum term of 
not more than sixty years. 

Neb. Rev. Stat. § 29-2222 (Reissue 1995) provides that “‘a duly 
authenticated copy of the former judgment and commitment . . . 
shall be competent and prima facie evidence of such former 
judgment and commitment.” In a criminal case, the judgment is 
the sentence. State v. Campbell, 247 Neb. 517, 527 N.W.2d 868 
(1995). 
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[10] There is no requirement that the State prove a prior con- 
viction by a transcript of the judgment if the defendant admits 
that he was in fact convicted as alleged in the complaint. State 
v. Linn, 248 Neb. 809, 539 N.W.2d 435 (1995); Ristau, supra. 
However, the State cannot meet its burden to prove a prior con- 
viction in an enhancement proceeding with a judgment that 
would have been invalid to support a sentence of imprisonment 
in the first instance. Ristau, supra. 

The essence of Fletcher’s argument is that calling Fletcher to 
testify was ineffective assistance of counsel and that he was 
prejudiced, because absent his testimony, the State’s proof of his 
prior convictions would have been found insufficient to estab- 
lish him as a habitual criminal under § 29-2221 for sentencing 
purposes. The State contends the record is not sufficient for us 
to review this assigned error on direct appeal. See State v. Lotter, 
255 Neb. 456, 586 N.W.2d 591 (1998) (claims of ineffective 
assistance of counsel raised for first time on direct appeal do not 
require dismissal ipso facto; determining factor is whether 
record is sufficient to adequately review question; when issue 
has not been raised or ruled on at trial court level and matter 
necessitates evidentiary hearing, appellate court will not address 
matter on direct appeal). We believe the record is sufficient for 
us to consider the effectiveness of counsel issue on this direct 
appeal. 

In order to sustain a claim of ineffective assistance of counsel 
as a violation of the Sixth Amendment to the U.S. Constitution 
and article I, § 11, of the Nebraska Constitution, a defendant 
must show that (1) counsel’s performance was deficient and (2) 
such deficient performance prejudiced the defendant, that is, 
demonstrate a reasonable probability that but for counsel’s defi- 
cient performance, the result of the proceeding would have been 
different. State v. Hunt, 254 Neb. 865, 580 N.W.2d 110 (1998). 
The two prongs of the test stated in Strickland v. Washington, 
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), may be 
addressed in either order. If it is easier to dispose of an ineffec- 
tiveness claim on the ground of lack of sufficient prejudice, that 
course should be followed. State v. Marshall, 253 Neb. 676, 573 
N.W.2d 406 (1998). Where a defendant is unable to demonstrate 
sufficient prejudice, no examination of whether counsel’s per- 


STATE v. FLETCHER 509 
Cite as 8 Neb. App. 498 


formance was deficient is necessary. State v. Tlamka, 7 Neb. 
App. 579, 585 N.W.2d 101 (1998). Thus, we begin our discus- 
sion by addressing the prejudice prong. 

Fletcher’s argument is that Gooch “filled in” serious omis- 
sions in the State’s case. As part of this claim, Fletcher contends 
that prior “valid objections” had been made to the State’s 
exhibits by Gooch. Brief for appellant at 14. However, Fletcher 
does not assign the admission of these exhibits as error. Indeed, 
he does not argue that they were inadmissible, his argument 
being instead that the exhibits alone were insufficient to prove 
him a habitual criminal under § 29-2221. Moreover, the objec- 
tions below were based on State v. Lieberman, 222 Neb. 95, 382 
N.W.2d 330 (1986), and on the failure of the commitments to 
bear the judge’s signature, not on Linn, supra, and the failure to 
reflect the rendering of a judgment, the flaw now complained of. 
Fletcher does not now contend that Lieberman or the lack of a 
signed commitment renders the exhibits deficient as evidence of 
prior convictions. Nor does Fletcher assert that Gooch was inef- 
fective for failing to raise the Linn argument below. With our 
attention now focused, we turn to Fletcher’s argument. 

Fletcher argues that exhibits 6, 7, and 8, which comprise the 
whole of the State’s evidence on his habitual criminal status, fail 
“to reflect the court’s act of rendering judgment by the judge’s 
signature under court seal,” even though they are certified by the 
appropriate court clerk that the documents were “ ‘true and cor- 
rect.’” Brief for appellant at 14. As support for this argument, he 
cites only State v. Linn, 248 Neb. 809, 539 N.W.2d 435 (1995). 

Linn was an appeal from the district court on appeal from the 
county court. The Nebraska Supreme Court found that the 
county court’s two-page checklist titled “Journal Entry,” which 
was certified to be a true copy by the county court clerk but was 
not signed by the judge, failed to reflect the judicial act of ren- 
dering judgment and was insufficient to prove an earlier 1992 
conviction for purposes of sentence enhancement in a driving 
under the influence of alcohol (DUI) case. As part of the 
Supreme Court’s rationale, it observed that a court “clerk’s cer- 
tification stamp attesting to the accuracy of the copy provided is 
of little value in weighing the document’s probative weight 
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when its contents are not supported by a judge’s signature.” Jd. 
at 813, 539 N.W.2d at 438. 

Fletcher asks us to apply the rationale of Linn, supra, and to 
conclude that the State’s evidence was insufficient to prove the 
earlier convictions for enhancement purposes because of the 
absence of a judge’s signature. Fletcher fails to specify which of 
the many unsigned documents included in each of the exhibits 
required the judge’s signature, but we presume he references the 
trial docket in exhibit 6 and the “Judges Minutes” in exhibits 7 
and 8. 

At the time of the relevant conviction in Linn, Neb. Rev. Stat. 
§ 25-2729 (Reissue 1989), addressing appeals from county court 
judgments, provided: 

The time of rendition of a judgment or making of a final 
order is the time at which the action of the judge in 
announcing the judgment or final order is noted on the trial 
docket or, if the action is not noted on the trial docket, the 
time at which the journal entry of the action is filed. 

We note that § 25-2729 was amended effective September 
1995 (after Linn was released) to add the phrase “signed by the 
judge and” immediately before the last word “filed.” See 
§ 25-2729 (Reissue 1995). 

Linn involved a county court judgment. The instant case 
involves district court judgments. Regarding district court judg- 
ments, at times relevant hereto, Neb. Rev. Stat. § 25-1301 
(Reissue 1995) provided as follows: 

(1) A judgment is the final determination of the rights of 
the parties in an action. 

(2) Rendition of a judgment is the act of the court, or a 
judge thereof, in pronouncing judgment, accompanied by 
the making of a notation on the trial docket, or one made 
at the direction of the court or judge thereof, of the relief 
granted or denied in an action. 

(3) Entry of a judgment is the act of the clerk of the 
court in spreading the proceedings had and the relief 
granted or denied on the journal of the court. 

Section 25-1301 was recently amended by 1999 Neb. Laws, 
L.B. 43. However, the version relevant here does not expressly 
provide that rendition or entry of a district court judgment 
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requires a judge’s signature. Of course, neither did § 25-2729 
expressly require such a signature to render or make county 
court judgments or orders at the time relevant to the decision in 
State y. Linn, 248 Neb. 809, 539 N.W.2d 435 (1995). But the 
issue presented directly to us in this appeal, just as it was in 
Linn, is not whether the relevant records constituted the render- 
ing or entering of a judgment for purposes of the cited statutes; 
rather, the question is whether the State’s evidence is of suffi- 
cient probative value to prove earlier convictions. We do not 
read Linn as holding as a matter of law that to be sufficient as 
evidence of a prior conviction for enhancement purposes, a 
judge’s signature need appear on the judgment of conviction. 

In Linn, there was an unsigned journal entry, a document cus- 
tomarily prepared by or for a judge and bearing his or her sig- 
nature. Indeed, a similar journal entry evidencing a prior DUI 
conviction involved in that case was, in fact, signed. The 
absence of a judge’s signature on the journal entry in question 
thus raised reasonable concerns on whether it could be relied 
upon to prove that it was what the State claimed: a conviction. 
See Neb. Rev. Stat. § 27-901 (Reissue 1995) (authentication is 
satisfied by evidence sufficient to support finding that matter is 
what it is claimed to be). The Linn court stated: “In order to 
establish evidence’s sufficient probative force to prove an earlier 
conviction for the purpose of sentence enhancement, the evi- 
dence must, with some trustworthiness, reflect a court’s act of 
rendering judgment.” 248 Neb. at 812, 539 N.W.2d at 438. 

Thus, we frame the dispositive question to be whether the 
State’s evidence in this case was sufficient to establish with 
some trustworthiness a district court’s act of rendering at least 
two prior judgments of convictions. See id. If it was, then 
Fletcher’s taking the stand did no more than duplicate probative 
evidence of his prior convictions, and no prejudice resulted from 
Gooch’s calling Fletcher to testify. 

We believe the State’s evidence in this case established with 
some trustworthiness the required convictions. First, unlike the 
DUI conviction addressed in Linn, supra, here there is a statu- 
tory “recipe” for proving former judgments and commitments 
for habitual criminal purposes. The Legislature has expressly 
provided that a duly authenticated copy of the “former judgment 
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and commitment” is competent and prima facie evidence 
thereof. See § 29-2222. Here, the State’s evidence consisted of 
authenticated copies of prior criminal proceedings establishing 
that Fletcher had been previously incarcerated on multiple occa- 
sions for felony convictions. 

Second, unlike Linn, supra, we are not presented with a jour- 
nal entry with a place provided for a signature, but no signature 
in place. Instead, we have unsigned trial docket entries where 
the absence of a signature is not unusual. Indeed, § 25-1301(2) 
allows a notation on the trial docket to be made at the direction 
of the judge. Moreover, notations of judgments on a trial docket, 
when accompanied by oral pronouncements in open court, are 
deemed to constitute the rendering of a judgment under 
§ 25-1301 (Reissue 1995). See Dvorak v. Bunge Corp., 256 Neb. 
341, 590 N.W.2d 682 (1999). Compare 1999 Neb. Laws, L.B. 
43. While a record containing a bill of exceptions of the sen- 
tencing proceedings and a trial docket entry, or one containing a 
signed journal entry of the sentencing, might be of greater pro- 
bative force than an unsigned trial docket entry standing alone, 
we do not believe the omission of such a bill of exceptions or 
such signed journal entry in this case is fatal to the State’s prima 
facie case. 

{11} Finally, in this case, each of the State’s exhibits is 
accompanied by a certification from the clerk of the district 
court and the judge of the district court. Appropriate record evi- 
dence of a prior counseled conviction and commitment for 
enhancement purposes is a duly authenticated copy thereof. See 
State v. Britt, 1 Neb. App. 245, 493 N.W.2d 631 (1992); 
§ 29-2222. 

In sum, the State’s evidence shows with satisfactory trust- 
worthiness that Fletcher has been convicted of a felony on at 
least two prior occasions, each of which resulted in a sentence 
of at least 1 year’s imprisonment. Thus, the State properly met 
its burden of proving Fletcher to be a habitual criminal under 
§ 29-2221. 


(c) Conclusion 
The State’s enhancement evidence was sufficient in itself to 
establish that Fletcher was a habitual criminal under § 29-2221. 
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Fletcher suffered no prejudice from Gooch’s calling him as a 
witness. This assignment of error is meritless. 


VI. CONCLUSION 

Fletcher was not denied a right to counsel of his choice by the 
district court’s denial of his request for a continuance of trial to 
allow Vrana to appear. The record presented does not allow our 
review of the jury instruction issue. Based on the record, we find 
Fletcher suffered no prejudice from Gooch’s calling him as a 
witness at the enhancement hearing. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, 
Vv. LAVERN E. PLYMATE, APPELLANT. 
598 N.W. 2d 65 


Filed June 29, 1999. No. A-97-1259. 


1. Motions for New Trial: Limitations of Actions: Final Orders: Appeal and Error. 
Generally, the filing of a motion for a new trial has the effect of tolling the running of 
the satuteny time limits for filing an appeal from a final order of the district court, 

2. 3: ___; ____. Where there is no trial, a motion captioned a “motion for 
new trial” is not properly considered a motion for a new trial and does not toll the run- 
ning of the statutory time for filing an appeal from a trial court’s order. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Robert Wm. Chapin, Jr., for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


IRWIN, Chief Judge, and Mugs and INBopy, Judges. 


IRWIN, Chief Judge. 
I. INTRODUCTION 
Lavern E. Plymate appeals from an order of the district court 
overruling Plymate’s motion captioned “Motion for New Trial.” 
Finding no error in the court’s overruling of this motion, we 
affirm. 


514 8 NEBRASKA APPELLATE REPORTS 


Il. BACKGROUND 

Plymate was initially charged and tried for first degree sexual 
assault and attempted first degree sexual assault. At trial, 
Plymate was represented by Robert Hays. A jury convicted 
Plymate of the charges. Hays then moved to withdraw as 
Plymate’s attorney, and the court granted Hays’ motion. 

Approximately 3 months after Hays withdrew, Peter 
Blakeslee made his first appearance as Plymate’s new attorney 
by filing a motion for a new trial. The court, after a hearing on 
the motion, overruled the motion. Plymate was eventually sen- 
tenced and filed a direct appeal. Blakeslee represented Plymate 
on direct appeal. On direct appeal, Plymate raised two issues: 
the district court’s refusal to sever the two counts and denial of 
his challenge for cause of another prospective juror. See State v. 
Plymate, 3 NCA 515, case No. A-92-417 (not designated for 
permanent publication). Although Blakeslee was not Plymate’s 
attorney for the jury selection or the trial, Plymate did not raise 
any issues on appeal concerning the effectiveness of his trial 
counsel. See id. 

In June 1997, Plymate filed a motion for postconviction 
relief. Plymate was represented on this motion by a new attor- 
ney, Robert Chapin, Jr. Plymate’s motion for postconviction 
relief was based on allegations that his trial counsel performed 
ineffectively, during voir dire and at trial. On September 29, the 
trial court denied Plymate’s motion without granting an eviden- 
tiary hearing. On October 7, Plymate filed the motion captioned 
“Motion for New Trial,” which was overruled on October 24. 

On November 24, 1997, Plymate filed his notice of appeal, 
indicating “his intention to appeal and prosecute an appeal to the 
Nebraska Court of Appeals, the Order entered on or about 
October 24, 1997, which overruled the defendant’s Motion for 
New Trial and sustained the dismissal of the defendant’s Motion 
for Post Conviction Relief.” This is the subject of the present 
appeal. 


III. ASSIGNMENTS OF ERROR 
On appeal, Plymate has assigned three errors. First, Plymate 
asserts that the district court erred in denying him an evidentiary 
hearing on his motion for postconviction relief. Second, Plymate 
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asserts that the district court erred in not finding his trial coun- 
sel had been ineffective in failing to strike one of the jurors for 
cause or moving for a mistrial. Third, Plymate asserts that the 
district court erred in not finding his trial counsel ineffective for 
the reasons set forth in his motion for postconviction relief. 


IV. ANALYSIS 

In the present case, we are presented with a notice of appeal 
that does not match the issues raised in Plymate’s appellate 
brief. Plymate’s notice of appeal purported to appeal from the 
court’s overruling of his motion for a new trial, while his 
assigned errors concern strictly the issues decided by the court 
in overruling his motion for postconviction relief. Although his 
motion for a new trial was based upon allegations that the court 
erred in ruling on the motion for postconviction relief, the dis- 
tinction between the two motions becomes crucial to our resolu- 
tion of this appeal. 

[1] Generally, the filing of a motion for a new trial has the 
effect of tolling the running of the statutory time limits for filing 
an appeal from a final order of the district court. See Neb. Rev. 
Stat. § 25-1912 (Cum. Supp. 1998). However, such is not the 
case unless the proceedings leading up to the motion for a new 
trial constitute a trial. Jarrett v. Eichler, 244 Neb. 310, 506 
N.W.2d 682 (1993). In the present case, because the district 
court denied Plymate an evidentiary hearing, there was no 
“trial” preceding Plymate’s motion. Plymate’s motion was not 
properly a motion for a new trial, but, rather, was more a motion 
to have the court exercise its inherent powers to modify a prior 
judgment within the same term in which the prior order was 
rendered. 

[2] Because there was no trial and because Plymate’s motion 
for a new trial was not properly a motion for a new trial, it does 
not toll the running of the statutory time for him to file an appeal 
from the court’s order overruling the motion for postconviction 
relief. In the present case, Plymate filed his notice of appeal 
more than 30 days after the court’s ruling on his motion for post- 
conviction relief, and his notice of appeal is, accordingly, out of 
time to appeal the merits of the court’s ruling in that order. 

We are left, then, to consider whether the court erred in deny- 
ing Plymate’s motion for a new trial, which is more properly 
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considered a motion for reconsideration. A trial court has inher- 
ent power to reverse or modify its own rulings within the same 
term in which the questioned ruling was made. Jarrett v. Eichler, 
supra. We review a court’s ruling on such a motion for an abuse 
of discretion. Jd. Upon our review in the present case, we find 
no abuse of discretion, and the district court’s ruling is, accord- 
ingly, affirmed. 
AFFIRMED. 


_ STATE OF NEBRASKA, APPELLANT, 
Vv. BRADLEY J. LANCELOTTI, APPELLEE. 
595 N.W. 2d 558 


Filed June 29, 1999. No. A-98-1152. 


1, Constitutional Law: Search and Seizure: Appeal and Error. When facts are undis- 
puted, an appellate court reviews de novo the question of whether a search has 
occurred within the meaning of the Fourth Amendment to the U.S. Constitution. 

2. Constitutional Law: Search and Seizure. The test used to determine if a defendant 
has an interest protected by the Fourth Amendment to the U.S. Constitution is whether 
the defendant has a legitimate expectation of privacy in the invaded space. 

3. ___:___. A subjective expectation of privacy is legitimate if it is one that society 
is prepared to recognize as reasonable. 

4. __:____. What one knowingly exposes to the public is not a subject of protection 
under the the Fourth Amendment to the U.S. Constitution. 

5. ___: ___. Passengers who place their luggage in the overhead public storage on a 
commercial carrier can reasonably expect that other passengers will touch, move, or 
adjust the luggage in order to retrieve or make room for their own luggage. 


Appeal from the District Court for Douglas County: STEPHEN 
A. Davis, Judge. Reversed and remanded. 


Robert Francis Cryne, Deputy Douglas County Attorney, for 
appellant. 


Thomas C. Riley, Douglas County Public Defender, and Scott 
C. Sladek for appellee. 


Mugs, Judge. 
INTRODUCTION 


The State appeals a district court order suppressing evidence 
as allowed by Neb. Rev. Stat. §§ 29-824 to 29-826 (Cum. Supp. 
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1998). In this single-judge review, I am presented with an issue 
of first impression, that is, whether squeezing the exterior of 
luggage which has been placed in an overhead storage compart- 
ment of a bus in an area accessible to the public constitutes a 
search within the meaning of the Fourth Amendment to the U.S. 
Constitution. 


BACKGROUND 

Richard Lutter, an investigator with the Nebraska State 
Patrol, was assigned to work the Omaha, Nebraska, Greyhound 
bus station. Lutter’s duties were to watch the buses coming from 
the southwestern United States and heading for Chicago or New 
York. Lutter testified that it has been his experience that the 
southwestern area, including California and Texas, is the 
“source area” of narcotics distribution. 

On the afternoon of February 24, 1998, Greyhound bus No. 
2919 stopped in Omaha while en route to Chicago. After all of 
the passengers had left the bus, Lutter boarded and began 
observing luggage that had been left in the overhead compart- 
ment of the bus. The overhead compartment is an open area 
above the seats where passengers can store carry-on articles. 

Lutter noticed a black backpack, which appeared to be new, 
and he observed no identification tags on the backpack. The 
overhead compartment was “eye level, head level pretty much” 
for Lutter. Lutter leaned forward, reached up, placed a hand on 
either side of the backpack, and squeezed in order to force air 
out. Lutter described this procedure as “poofing” and stated that 
it was designed to cause “an air exchange so that [officers] can 
smell the air from the bag.” This procedure has also commonly 
been referred to as “prepping.” Lutter testified that when he per- 
formed this procedure, he was able to detect the odor of mari- 
juana. When asked whether he felt anything when he poofed the 
backpack, Lutter responded that when he put his hands on the 
exterior sides of the backpack, he felt that “the bag was basically 
stuffed full with hard — it was — felt like brick-shaped mate- 
rial.” Lutter testified that brick-shaped objects were a common 
form for marijuana to be shipped in. 

Because of Lutter’s suspicions, Greyhound personnel 
announced that the “bus was going to be terminated” and 
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requested that all passengers reboard the bus, remove their per- 
sonal items, and take the items into the main terminal. The black 
backpack, a black and white bag, and a jacket were left on the 
bus. Greyhound bus personnel collected these items, took the 
items to the ticket counter, and made a general announcement 
that the items could be claimed at the counter. 

Lutter was observing from a distance to see who claimed the 
black backpack. Bradley J. Lancelotti went to the counter and 
claimed the backpack. Lutter then approached Lancelotti and 
advised Lancelotti that Lutter was a law enforcement officer 
(Lutter was not in uniform). Lutter asked Lancelotti for identifi- 
cation and ticket information. After returning the articles to 
Lancelotti, Lutter asked if Lancelotti was carrying any illegal 
drugs. Lancelotti indicated that he was not. Lutter then asked for 
permission to search Lancelotti’s person and luggage. Lancelotti 
refused permission. 

Lutter then asked Lancelotti if he would allow a trained 
canine to sniff his luggage. Lancelotti acceded to this request. A 
canine was brought in, and several bags were presented to it. 
The canine alerted to Lancelotti’s bag. A search warrant was 
then obtained. Lancelotti was subsequently charged with pos- 
session of marijuana with intent to deliver, a Class III felony; 
possession of more than | pound of marijuana, a Class IV 
felony; and possession of cocaine with intent to deliver, a Class 
II felony. 

Prior to trial, Lancelotti filed a motion to suppress the evi- 
dence discovered in his backpack. Lancelotti alleged that the 
information provided in the search warrant was based upon 
information obtained in violation of Lancelotti’s constitutional 
rights. After a hearing held September 30 and October 20, 1998, 
the district court concluded that the manipulation of the back- 
pack was an illegal search. Accordingly, the court sustained the 
motion to suppress. The State timely appeals. For the reasons set 
forth below, I reverse, and remand. 


ASSIGNMENT OF ERROR 
The State alleges, restated, that the district court erred in find- 
ing that squeezing the sides of the backpack constituted an ille- 
gal search. 
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STANDARD OF REVIEW 

A trial court’s ruling on a motion to suppress evidence, apart 
from determinations of reasonable suspicion to conduct investi- 
gatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. State v. Johnson, 256 Neb. 133, 589 N.W.2d 
108 (1999); State v. Chitty, 253 Neb. 753, 571 N.W.2d 794 
(1998); State v. Aguirre-Rojas, 253 Neb. 477, 571 N.W.2d 70 
(1997). In making this determination, an appellate court does 
not reweigh the evidence or resolve conflicts in the evidence, 
but, rather, recognizes the trial court as the finder of fact and 
takes into consideration that it observed the witnesses. Id. 

Regarding questions of law, an appellate court is obligated to 
reach a conclusion independent of the determinations reached 
by the trial court. State v. Hill, 255 Neb. 173, 583 N.W.2d 20 
(1998). 

[1] When facts are undisputed, an appellate court reviews de 
novo the question of whether a search has occurred within the 
meaning of the Fourth Amendment to the U.S. Constitution. 
U.S. v. Nicholson, 144 F.3d 632 (10th Cir. 1998). 


DISCUSSION 

The events leading to the discovery of the marijuana and 
cocaine are undisputed in this case. As found by the district 
court, Lutter 

“poofed” [Lancelotti’s bag] or squeezed it as [officers] had 
with each piece of luggage in the rack, to allow air inside 
the bag to be exuded through the pours [sic] or other open- 
ings in the bag, and noted a smell of marijuana. There was 
no odor of marijuana until the bag was poofed. 
Simultaneously with the poofing of the backpack [Lutter] 
felt brick shaped objects in its interior, which is a common 
method for shipping marijuana. 

Based upon these facts, the district court concluded that 
Lutter’s “simultaneous poof and manipulation” was a search 
within the meaning of the Fourth Amendment. 

The State contends “‘Lancelotti had a substantially diminished 
expectation of privacy in the backpack because he placed the 
bag in the public overhead compartment of a commercial carrier 
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and did not take the bag with him when he disembarked from 
the bus during its layover at the Greyhound terminal.” Brief for 
appellant at 9. 

Thus, the State argues, the squeezing of the backpack was not 
a search, because Lancelotti had no legitimate expectation of 
privacy in the exterior of his backpack. 

[2-4] The test used to determine if a defendant has an interest 
protected by the Fourth Amendment is whether the defendant 
has a legitimate expectation of privacy in the invaded space. See, 
State v. Merrill, 252 Neb. 510, 563 N.W.2d 340 (1997); State v. 
Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996). A subjective 
expectation of privacy is legitimate if it is one that society 1s pre- 
pared to recognize as reasonable. State v. Merrill, supra. 

The Supreme Court has “affirmed that a person pos- 
sesses a privacy interest in the contents of personal luggage 
that is protected by the Fourth Amendment.” United States 
v. Place, 462 U.S. 696, 707, 103 S.Ct. 2637, 2644, 77 
L.Ed.2d 110 (1983)... . However, “it is generally recog- 
nized that the privacy interest of people who are in transit 
{i.e. on a bus, train, or airplane] on ‘public thoroughfares 
{is] substantially less than those that attach to a fixed 
dwelling.’” [Citations omitted.] Moreover, “[w]hat one 
knowingly exposes to the public . . . is not a subject of 
Fourth Amendment protection.” California v. Greenwood, 
486 U.S. 35, 41, 108 S.Ct. 1625, 1629, 100 L.Ed.2d 30 
(1988) .... 

U.S. v. McDonald, 100 F.3d 1320, 1324-25 (7th Cir. 1996). 

In order to resolve this case, it is first necessary to determine 
whether Lancelotti had an expectation of privacy in the exterior 
of his backpack that society is prepared to recognize as reason- 
able. This issue is one of first impression in Nebraska. Other 
courts that have dealt with this issue have uniformly agreed that 
an officer’s touching of a bag’s exterior does not necessarily 
constitute a search. See U.S. v. Nicholson, supra. However, the 
federal courts have reached varying results as to the degree of 
touch that is permissible. 

In U.S. v. Bond, 167 F.3d 225 (Sth Cir. 1999), a Greyhound 
bus was stopped at a permanent Border Patrol checkpoint in 
Texas. An agent boarded the bus and checked the immigration 
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status of the passengers. After completing this check, the agent 
began walking back toward the front of the bus, squeezing and 
feeling passengers’ luggage in the overhead compartment as he 
went. The agent felt one bag and noticed that it contained a 
“ ‘brick-like’” object. Jd. at 226. Steven DeWayne Bond, the 
defendant, admitted the bag was his and then consented to its 
search. The agent discovered a “ ‘brick’ ” of methamphetamine 
inside the bag. Jd. Bond’s motion to suppress this evidence was 
denied, and he was convicted of conspiracy to possess and pos- 
session with intent to distribute methamphetamine. 
In affirming the district court’s denial of Bond’s motion to 
suppress, the Fifth Circuit Court of Appeals stated: 
The bin was a common area of the bus, and it was foresee- 
able that [Bond’s] bag would be squeezed, moved, and 
manipulated by others. On common carriers, passengers 
often handle and manipulate other passengers’ luggage 
while stowing or retrieving their own luggage. By placing 
his bag in the overhead bin, Bond knowingly exposed it to 
the public and, therefore, did not have a reasonable expec- 
tation [of privacy]. 
Id. at 226-27. See, also, U.S. v. Guzman, 75 F.3d 1090 (6th Cir. 
1996) (officer placed his hand on bag and felt several hard 
bricks; court held that defendant did not have reasonable expec- 
tation of privacy in exterior of or airspace surrounding luggage); 
U.S. v. McDonald, supra (holding defendant did not have rea- 
sonable expectation of privacy that exterior of her luggage left 
on overhead rack of bus would not be felt, handled, or manipu- 
lated by others and suggesting that any manipulation of bag is 
permissible as long as bag is not removed from overhead rack or 
opened); U.S. v. Gault, 92 F.3d 990 (10th Cir. 1996) (holding 
that officer’s kicking and lifting of gym bag located on floor in 
front of train seat, and protruding into aisle, did not constitute 
search); U.S. v. Lovell, 849 F.2d 910 (Sth Cir. 1988) (holding 
that squeezing luggage taken off baggage conveyor belt at air- 
port was not search but suggesting that officers’ right to manip- 
ulate bags is not unlimited); United States v. Viera, 644 F.2d 509 
(Sth Cir. 1981) (holding that light press of hands along exterior 
of bag to circulate air in preparation for dog sniff (prepping) was 
not search within meaning of Fourth Amendment). See, also, 
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U.S. v. Washington, 146 F.3d 536 (8th Cir. 1998) (suggesting 
that officers do not have unlimited right to touch exterior of 
bags). 

The Tenth Circuit has taken a more cautious approach to this 
issue, concluding, as the Eighth Circuit suggested in U.S. v. 
Washington, supra, that there are limits as to what society will 
tolerate as reasonable. U.S. v. Nicholson, 144 F.3d 632 (10th Cir. 
1998). There, a Greyhound bus made a regularly scheduled stop 
in Oklahoma City, Oklahoma. After the passengers disem- 
barked, Detectives Tina Arragon and Bo Leach began checking 
the bags left in the overhead compartments of the bus. Leach 
removed bags from the overhead compartments, manipulated 
them, and smelled them. In checking one black carry-on bag, 
Leach felt hard ‘“‘‘tightly-wrapped bundles,’ ” which he believed 
to be illegal drugs. Jd. at 635. 

Meanwhile, Detectives Mark Wenthold and Miguel Ramos 
were checking bags in the cargo hold of the bus. Wenthold spot- 
ted a black, padlocked suitcase and “felt the sides of the bag 
with his palms perpendicular to the ground and flat.” Jd. at 634. 
Wenthold detected several large bundles in this bag. Wenthold 
then smelled the bag and detected a strong odor of marijuana. 

The passengers were then allowed to return to the bus. The 
defendant, Eugene Nicholson, Jr., sat directly beneath the black 
carry-on bag. When questioned whether he had any carry-on 
luggage, Nicholson responded that he did not. Leach held up the 
black carry-on bag and inquired whether anyone on the bus 
owned the bag. No one claimed it. Wenthold next brought the 
black suitcase from the cargo hold and made the same inquiry. 
Again, no one responded. The detectives removed the bags from 
the bus and inspected their contents. The detectives found 
cocaine and marijuana inside the bags. Nicholson was subse- 
quently arrested. 

Relying on U.S. v. McDonald, 100 F.3d 1320 (7th Cir. 1996), 
the district court found that Nicholson had no reasonable expec- 
tation of privacy in the exterior of his bag stored in the overhead 
compartment of the bus. The district court also concluded that 
the handling of the baggage in the cargo hold was not a search. 

The Tenth Circuit first addressed whether the handling of a 
defendant’s carry-on luggage was a search prohibited by the 
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Fourth Amendment. The court observed that Webster’s Third 
New International Dictionary 1376 (1981) defines manipulate as 
““to treat, work, or operate with the hands.’” 144 F.3d at 639. 
The court distinguished the facts from those found in 
McDonald, noting that Leach was not prepping the bag for a 
sniff as the officers had in McDonald; rather, “Leach worked 
(Nicholson’s] bag to determine whether it contained something 
of independent evidentiary value.” 144 F.3d at 639. The court 
concluded that when Leach removed Nicholson’s carry-on bag 
from the overhead compartment and conducted a “ ‘tactile 
examination . . . aimed at discovering the nature of the contents 
of the bag,’” he went beyond the type of touch that a person 
could reasonably expect from another passenger. Jd. The court 

- thus concluded that Leach’s actions were a search within the 
meaning of the Fourth Amendment. 

The Nicholson court next addressed whether the handling of 
the bag from the cargo hold constituted a search. The court 
emphasized that Wenthold acknowledged that by pressing on 
the sides of the suitcase, he was inspecting the contents of the 
suitcase. The court stated that by checking his suitcase with the 
busline, Nicholson could reasonably expect that his luggage 
might be lifted by the handle, or even tossed, but determined 
that by squeezing the sides of the suitcase, the detectives went 
“beyond that type of contact which a passenger may reasonably 
expect when checking a bag with a commercial bus line.” U.S. v. 
Nicholson, 144 F.3d 632, 640 (10th Cir. 1998). 

The Nicholson court stressed that the facts were distinguish- 
able from U.S. v. Lovell, 849 F.2d 910 (Sth Cir. 1988), and 
United States v. Viera, 644 F.2d 509 (Sth Cir. 1981), because in 
those cases, the officers gently pressed the sides of the bags in 
order to circulate air in preparation for a sniff, human or dog. 
The court emphasized that Wenthold did not testify that he was 
pressing the bag in order to smell the air expelled from it and 
that there was no dog present at the scene. Wenthold’s sole pur- 
pose for pressing on the sides of the bag was to inspect its con- 
tents. The court observed: “This case presents yet another vari- 
ation on the line-drawing that has become commonplace when 
we address the contours of Fourth Amendment rights... . ‘An 
apparently small difference in the factual situation frequently is 


524 8 NEBRASKA APPELLATE REPORTS 


viewed as a controlling difference in determining Fourth 
Amendment rights.’ ” 144 F.3d at 640. 

In the present case, the district court found the reasoning in 
U.S. v. Nicholson, supra, persuasive and concluded that Lutter’s 
handling of Lancelotti’s bag was a search within the meaning of 
the Fourth Amendment. 

[5] While I agree with the Nicholson court’s premise that the 
degree of intrusion naturally determines the reasonableness of 
any search, I disagree with the district court’s application of that 
case to the facts in this one. As the court in Nicholson acknowl- 
edged, passengers who place their luggage in the overhead pub- 
lic storage on a commercial carrier can reasonably expect that 
other passengers will touch, move, or adjust the luggage in order 
to retrieve or make room for their own luggage. The nature and - 
quality of the intrusion on the individual’s Fourth Amendment 
interests must be balanced against the importance of the govern- 
mental interests alleged to justify the intrusion. See United States 
v. Place, 462 U.S. 696, 103 S. Ct. 2637, 77 L. Ed. 2d 110 (1983). 
I do not believe, applying the foregoing principles, that Lutter’s 
handling of Lancelotti’s backpack went beyond that which 
Lancelotti might reasonably expect when leaving his backpack 
unattended in the overhead storage area of a common carrier or 
that it constituted an unreasonable governmental intrusion. 

Lutter testified that he “place[d] a hand on either side of the 
bag and squeeze[d] the bag, causing an air exchange so that [he 
could] smell the air from the bag or around the bag.” This same 
type of contact could be expected from a passenger grabbing 
Lancelotti’s backpack to move it aside to make room for his own 
bag. See, U.S. v. Bond, 167 F.3d 225 (Sth Cir. 1999); U.S. v. 
Nicholson, supra; U.S. v. McDonald, 100 F.3d 1320 (7th Cir. 
1996). Unlike Nicholson, there was no evidence that Lutter 
removed the backpack from the overhead storage area or manip- 
ulated the backpack to the degree described in Nicholson. 
Moreover, the stated intent of Lutter in “poofing” the backpack 
was to cause an air exchange for sniffing purposes only, not to 
tactually determine its contents. 

For the foregoing reasons, I find that Lancelotti had no rea- 
sonable expectation that his backpack would not be touched in 
this manner and that the minimal intrusion involved here did not 
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constitute an illegal search. The order of the district court sus- 
taining Lancelotti’s motion to suppress is reversed, and the 
cause is remanded with directions to overrule the motion to 


supress and to further proceed. 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, 
v. GREGORY V. CLARK, APPELLANT. 
598 N.W. 2d 765 


Filed July 13, 1999. No. A-98-980. 


1. Probation and Parole: Proof. While the revocation of probation is a matter entrusted 
to the discretion of a trial court, unless the probationer admits to a violation of a con- 
dition of probation, the State must prove the violation by clear and convincing 
evidence. 

2. Due Process. The determination of whether the procedures afforded an individual 
comport with the constitutional requirements for procedural due process presents a 
question of law. 

3. Rules of Evidence: Probation and Parole. The Nebraska Evidence Rules, Neb. Rev. 
Stat. § 27-101 et seq. (Reissue 1995), do not apply to proceedings for the granting or 
revoking of probation. 

4. Due Process: Probation and Parole: Witnesses: Good Cause. The minimum 
requirements of due process in procedure for the revocation of probation includes the 
right to confront and cross-examine adverse witnesses, unless the hearing officer 
specifically finds good cause for not allowing confrontation. 


Appeal from the District Court for Hall County: JAMEs 
LIVINGSTON, Judge. Reversed and remanded. 


Gerard A. Piccolo, Hall County Public Defender, for appellant. 


Don Stenberg, Attorney General, and Amber Fae Herrick for 
appellee. 


HANNON, SIEVERS, and CARLSON, Judges. 


CARLSON, Judge. 
INTRODUCTION 


Gregory V. Clark appeals from an order of the district court 
for Hall County, Nebraska, pursuant to which he was sentenced 
to two concurrent terms of 90 days in the Hall County Depart- 
ment of Corrections for violation of his probation. For the rea- 
sons set forth below, we reverse, and remand. 


526 8 NEBRASKA APPELLATE REPORTS 


BACKGROUND 

On January 22, 1998, Clark pled no contest to two Class I 
misdemeanors and was adjudged guilty. Following a presen- 
tence investigation, Clark was placed on probation for 2 years. 
Among the conditions of that probation were requirements that 
Clark not violate any laws and that he answer all reasonable 
inquiries by probation officers relating to his personal conduct. 
On May 29, the State filed a motion for revocation of probation, 
alleging that Clark had tested positive for marijuana. 

A hearing was held on August 13, 1998. Clark’s probation 
officer, Fred Snowardt, testified that on March 25, he had con- 
ducted a urine screening test on Clark and that a specimen had 
been sent to the State Patrol Criminalistics Laboratory in 
Lincoln, Nebraska. Snowardt testified that he is not a chemist 
and that he could not validate the particular chemical tests made 
by the laboratory. Snowardt further testified that he had been 
aware Clark was taking legal medications and that he had not 
informed the laboratory of those medications. Finally, Snowardt 
testified that Clark had denied using any illegal drugs. 

The State offered the laboratory test result as exhibit 4. Clark 
objected on foundational grounds. Specifically, Clark argued 
that there was no evidence as to the specific procedures fol- 
lowed, no evidence as to the specific tests done, and no oppor- 
tunity to cross-examine the person who conducted the test. The 
exhibit was admitted over objection. 

Clark subsequently testified that he had been taking pre- 
scribed and over-the-counter medications for medical condi- 
tions of sickle cell anemia, emphysema, and glaucoma. 

The district court found that Clark had violated his probation, 
and on September 22, 1998, Clark was sentenced to two con- 
current 90-day terms in the Hall County Department of Correc- 
tions. Clark perfected his appeal on September 23. 


ASSIGNMENTS OF ERROR 
Clark makes two assignments of error: (1) The district court 
erred in admitting exhibit 4 and (2) the evidence was insuffi- 
cient to sustain the motion to revoke probation. 
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STANDARD OF REVIEW 

[1] While the revocation of probation is a matter entrusted to 
the discretion of a trial court, unless the probationer admits to a 
violation of a condition of probation, the State must prove the 
violation by clear and convincing evidence. State v. Finnegan, 
232 Neb. 75, 439 N.W.2d 496 (1989). 

[2] The determination of whether the procedures afforded an 
individual comport with the constitutional requirements for pro- 
cedural due process presents a question of law. Billups v. 
Nebraska Dept. of Corr. Servs. Appeals Bd., 238 Neb. 39, 469 
N.W.2d 120 (1991); Blanchard v. City of Ralston, 4 Neb. App. 
692, 549 N.W.2d 652 (1996). 


ANALYSIS 

Clark argues that for the trial court to admit exhibit 4, con- 
sisting of the results of a urine screening test, without providing 
him the opportunity to cross-examine the technician who con- 
ducted the test was a denial of his due process rights. We agree. 

[3,4] The Nebraska Evidence Rules, Neb. Rev. Stat. § 27-101 
et seq. (Reissue 1995), do not apply to proceedings for the 
granting or revoking of probation. Section 27-1101(4)(b); State 
v. Ozmun, 221 Neb. 481, 378 N.W.2d 170 (1985). However, 
Neb. Rev. Stat. § 29-2267 (Reissue 1995) provides, inter alia, 
that during revocation proceedings, “[t]he probationer shall have 
the right to hear and controvert the evidence against him, to 
offer evidence in his defense and to be represented by counsel.” 
Moreover, the U.S. Supreme Court has held that the minimum 
requirements of due process in procedure for the revocation of 
probation includes the right to confront and cross-examine 
adverse witnesses, unless the hearing officer specifically finds 
good cause for not allowing confrontation. Gagnon v. Scarpelli, 
411 U.S. 778, 93 S. Ct. 1756, 36 L. Ed. 2d 656 (1973). The 
Nebraska Supreme Court has applied these requirements to pro- 
ceedings for the revocation of probation. See, State v. Mosley, 
194 Neb. 740, 235 N.W.2d 402 (1975); State v. Kartman, 192 
Neb. 803, 224 N.W.2d 753 (1975). 

Mosley is dispositive of this appeal. There, the district court 
had permitted an investigating officer to testify about statements 
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made by the clerk of a convenience store the probationer had 
allegedly robbed. According to the officer, the clerk described 
the robbers and also stated that one of the robbers might have 
left a fingerprint on a freezer door. When the probationer asked 
to exercise his right to confront the store clerk, the district court 
overruled the motion, stating simply that “[t]his isn’t a trial for 
robbery. This is a hearing on revocation of probation.” 194 Neb. 
at 744, 235 N.W.2d at 405. The Supreme Court reversed, hold- 
ing that the trial court committed reversible error in failing to 
make a determination as to whether good cause existed for 
denying the probationer’s right to confrontation. /d. 

Similarly, in the instant case, when Clark demanded the right 
to confront the lab technician or chemist, the trial court denied 
the motion without making a finding of good cause. The trial 
court’s rationale, as explained during its discussion of whether 
the State had proved its case by clear and convincing evidence, 
was simply that “[i]n a motion to revoke probation, this Court 
does not think that [it] is necessary [to have the lab technician 
testify], so the report was received into evidence.” 

This was error. A probationer must be allowed to confront and 
cross-examine an adverse witness in revocation of probation 
proceedings, unless the trial court specifically finds good cause 
shown for denying that nght. The State made no showing of 
good cause why confrontation should not be allowed, and the 
trial court made no determination as to whether good cause had 
been shown. The judgment must be reversed and the cause 
remanded for further hearing, with instructions that the right of 
confrontation be allowed unless the trial court specifically finds 
good cause shown for a denial. State v. Mosley, supra. 

The State further argues that Clark did not preserve his objec- 
tion because “‘he did not object . . . based on his right of con- 
frontation during the hearing in the district court.” Brief for 
appellee at 8. We disagree. It is clear from the transcribed pro- 
ceedings that Clark advised the district court that his objection 
rested upon his fundamental due process right to cross-examine 
the person who conducted the chemical test. “ ‘[I]t is the duty of 
counsel to make his [or her] objections so specific that the court 
may understand the point intended to be raised.’” State v. 
Coleman, 239 Neb. 800, 812, 478 N.W.2d 349, 357 (1992) 
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(quoting Havlicek v. State, 101 Neb. 782, 165 N.W. 251 (1917)). 
Clark’s counsel met that duty. 

Because we have found reversible error, consideration of 
Clark’s second assignment of error becomes unnecessary. An 
appellate court is not obligated to engage in an analysis which is 
not necessary to adjudicate the case and controversy before it. 
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). 


CONCLUSION 
For the reasons set forth above, the judgment of the Hall 
County District Court is reversed, and the matter is remanded 
for further proceedings consistent with this opinion. 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLANT, 
v. ASUNCION RUIZ-MEDINA, APPELLEE. 
597 N.W. 2d 403 


Filed July 13, 1999. No. A-99-087. 


1. Motions to Suppress: Appeal and Error. Neb. Rev. Stat. § 29-824 (Cum. Supp. 
1998) provides the State with the specific right of appealing a district court’s ruling 
granting a motion to suppress. 

2. Motions to Suppress: Records: Appeal and Error. Neb. Rev. Stat. § 29-826 (Cum. 
Supp. 1998) provides that the application for review shall be accompanied by a copy 
of the order of the trial court granting the motion to suppress and a transcript of all of 
the evidence, including affidavits, considered by the trial court in its ruling on the 
motion, and so certified by the trial court. 


Appeal from the District Court for Hall County: TERESA K. 
LUTHER, Judge. Appeal dismissed. 


Robert J. Cashoili, Deputy Hall County Attorney, for appellant. 


James R. Mowbray and Jeffery A. Pickens, of Nebraska 
Commission on Public Advocacy, for appellee. 


Don Stenberg, Attorney General, and J. Kirk Brown as ami- 
cus curiae. 
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IRWIN, Chief Judge. 
I. INTRODUCTION 
The State brings this appeal from an order of the district court 
granting Asuncion Ruiz-Medina’s motion to suppress physical 
evidence. Because I conclude that the State failed to comply 
with the statutory requirements for docketing an appeal in this 
court, the case is dismissed for lack of jurisdiction. 


II. BACKGROUND 

On September 9, 1998, an information was filed with the dis- 
trict court alleging that Ruiz-Medina had committed the 
offenses of murder in the first degree and use of a deadly 
weapon in the commission of a felony. On December 29, Ruiz- 
Medina filed a motion to suppress physical evidence seized 
from his home through the execution of a search warrant 
because the warrant was served outside the statutorily pre- 
scribed time for a daytime search and the warrant was limited to 
daytime service. 

On January 21, 1999, a hearing was held on Ruiz-Medina’s 
motion to suppress. The court made findings of fact orally at the 
conclusion of the hearing. The court granted the motion to sup- 
press. The court gave the State until January 22 to file a notice 
in the district court of intent to seek appellate court review of the 
ruling. The court also gave the State until February 5 to file the 
application for review with the Clerk of the Supreme Court and 
Court of Appeals. 

It appears that on February 2, 1999, a “bill of exceptions” was 
filed in the district court. On February 3, the State’s application 
for summary review was filed in this court. The application 
stated that “‘[a]ttached hereto is a copy of the District Court’s 
Journal Entry and a transcript of all evidence certified by the 
District Court as considered in its ruling of the motion.” 
However, no such transcript of the testimony and evidence from 
the hearing on the motion to suppress was attached to the 
motion. A notice of the filing of the bill of exceptions in the dis- 
trict court was filed by the clerk of this court on February 4. 
However, the State did not file a copy of the bill of exceptions 
in this court. 
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On February 11, 1999, this court dismissed the appeal 
“because the application was not filed with the [C]lerk of the 
Supreme Court within the time specified by the district court.” 
A motion for rehearing was granted in this case, and the case 
proceeded to argument. 


Ill. ASSIGNMENTS OF ERROR 
On appeal, the State has assigned four errors which concern 
the merits of the district court’s ruling on the motion to sup- 
press. Because this case is disposed of on jurisdictional grounds, 
the other assigned errors will not be listed. 


IV. ANALYSIS 

[1] Neb. Rev. Stat. § 29-824 (Cum. Supp. 1998) provides the 
State with the specific right of appealing a district court’s ruling 
granting a motion to suppress. Neb. Rev. Stat. § 29-825 (Cum. 
Supp. 1998) outlines the application process in this court. Neb. 
Rev. Stat. § 29-826 (Cum. Supp. 1998) gives the district court 
the authority to establish time limits for the State to file a notice 
of intent to seek review in the clerk of the district court’s office 
and to file the application in the clerk of this court’s office. 

[2] Pursuant to § 29-826, the district court in the present case 
gave the State until January 22, 1999, to file the notice with the 
clerk of the district court. The court also gave the State until 
February 5 to file the application for review with the clerk of 
this court. Section 29-825 provides that the “application for 
review . . . shall be accompanied by a copy of the order of the 
trial court granting the motion to suppress and a transcript of all 
of the evidence, including affidavits, considered by the trial 
court in its ruling on the motion, and so certified by the trial 
court.” 

In the present case, the State filed the application with the 
clerk of this court in a timely fashion. However, the State’s 
application was not “accompanied” by a transcript of all of the 
evidence considered by the district court in its ruling on the 
motion. It appears that the State attempted to comply with this 
requirement by requesting a bill of exceptions and filing a bill 
of exceptions with the clerk of the district court. Without specif- 
ically addressing the question of whether a bill of exceptions is 
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appropriate for compliance with the statutory mandates of 
§ 29-825, I note that in the present case, the State failed to file 
the prepared bill of exceptions with this court prior to February 
5, 1999, although it is apparent from the record that such was 
completed and filed with the clerk of the district court on 
February 2. The statute specifically requires the appealing party 
to file the relevant documents with the clerk of this court, not 
the clerk of the district court. See § 29-825. Because the State 
failed to properly file a transcript of the relevant evidence with 
this court, the appeal for lack of jurisdiction must be dismissed. 
See §§ 29-825 and 29-826. 

Ruiz-Medina has specifically raised a separate question con- 
cerning our jurisdiction of this case. Ruiz-Medina asserts that 
pursuant to the Nebraska Constitution, all appeals involving 
capital cases are to be heard by the Supreme Court. See Neb. 
Const. art. I, § 23. Ruiz-Medina asserts that § 29-825 cannot 
confer jurisdiction on the Court of Appeals to hear the matter. In 
light of the disposition on other jurisdictional grounds, the issue 
raised by Ruiz-Medina need not be decided. 


V. CONCLUSION 
Because the State failed to properly comply with the statutory 
requisites for this court’s jurisdiction over the instant case, the 
appeal is dismissed. 
APPEAL DISMISSED. 


Lori A. COOPER, NOW KNOWN AS LorI A. SANDERS, 
APPELLANT, V. DAVID M. COOPER, APPELLEE. 
598 N.W. 2d 474 


Filed July 20,1999. No. A-98-319. 


1. Modification of Decree: Child Support: Appeal and Error. Modification of the 
amount of child support payments is entrusted to the discretion of the trial court, and 
although, on appeal, the issue is reviewed de novo on the record, the decision of the 
trial court will be affirmed absent an abuse of discretion. 

2. Modification of Decree: Child Support: Proof. A party secking to modify 2 child 
support ofder must show a material change in circumstances which has occurred sub- 
sequent to the entry of the original decree or a previous modification and was not con- 
templated when the decree was entered. 
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3. Child Support: Rules of the Supreme Court. In determining the amount of child 
support to be paid by a parent, the trial court shall consider the eaming capacity of 
each parent and the guidelines provided by the Nebraska Supreme Court. 

4. Child Support. In determining the amount of child support to be paid by a parent, the 
parties’ income from all sources shall be used, but if applicable, eaming capacity may 
be considered in lieu of a parent’s actual, present income and may include factors such 
as work history, education, occupational skills, and job opportunities. 

5. Modification of Decree: Child Support. Modification of a child support order may 
be made retroactive to the date of the filing of the petition, but whether or not retroac- 
tivity should be applied depends upon the equities of each case. 

6. : . The general rule in Nebraska is to allow a modification of a child support 


order prospectively from the time of the modification order itself. 

7. Child Support. In determining the amount of a child support award, the Nebraska 
Supreme Court has consistently held that the trial court must consider the status, char- 
acter, and situation of the parties and attendant circumstances, including the financial 
condition of the parties and the estimated cost of support of the children. 

8. ____. In the absence of a showing of bad faith, it is an abuse of discretion for a court 
to award retroactive child support when the evidence shows the obligated parent does 
not have the ability to pay the retroactive support and still meet current obligations. 


Appeal from the District Court for Seward County: ALAN G. 
GLEss, Judge. Affirmed as modified. 


David L. Kimble for appellant. 


Amie C. Martinez, of Anderson, Creager & Wittstruck, P.C., 
for appellee. 


HANNON, SIEVERS, and CARLSON, Judges. 


HANNON, Judge. 

In this action, David M. Cooper, the custodial parent, sought 
and obtained an increase in child support from the mother, Lori 
A. Cooper, now known as Lori A. Sanders, who was required to 
pay a greater sum to reflect the completion of her education and 
her employment in the nursing profession. The trial court 
increased the support to an amount reflecting Lori’s earning 
capacity if she worked 40 hours per week and made the increase 
retroactive to more than a year before the order was issued. 
Upon appeal, we find increasing the support based upon Lori’s 
earning capacity was not an abuse of discretion, but under the 
facts in this case, we find that making the increase retroactive 
was an abuse of discretion. Accordingly, we affirm as modified. 
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STATEMENT OF FACTS 

David and Lori were divorced on July 23, 1993. The court 
awarded David custody of their two children. The court ordered 
Lori, who was studying to be a nurse at the time, to pay $50 per 
month child support. On October 17, 1994, Lori filed a petition 
to modify the divorce decree to obtain custody of the children. 
On December 30, David answered the petition and cross-peti- 
tioned for an increase in child support. On September 16, 1996, 
David filed a motion for temporary increase in child support, 
and Lori filed a response. On September 25, the trial court heard 
the motion, but the record does not indicate that the court made 
a ruling on it. On January 8, 1998, Lori dismissed her petition, 
and the matter was heard on David’s cross-petition. 

At the trial, David entered his 1997 W-2, showing he earned 
$43,955.19 from his job at Square D Company and stated that he 
made an additional $2,000 by working as a private investigator. 
His child support calculations failed to include the $2,000, but 
he calculated Lori’s monthly income on the assumption she 
worked 40 hours a week. 

Lori testified she completed nursing school in March 1996 
and started working, earning $12.45 an hour. She testified that 
she currently worked at Lincoln General Hospital as an inten- 
sive care, critical care nurse, earning a base pay of $13.79 an 
hour, but that she was paid more if she worked weekends. The 
record does not indicate how much more. Lori stated she only 
worked 40 to 48 hours every 2 weeks at her own election, and 
when needed by the hospital. She testified that she did not work 
full time so she could be available when her children had activ- 
ities and so she could work the weekends when she did not have 
the children on visitation. The parties stipulated that full-time 
employment was available to her at that hospital. 

At the time of the hearing, David lived near Denton, 
Nebraska, and Lori lived near Dwight, Nebraska, over 35 miles 
apart. Lori was pregnant at the time of the hearing. 

On February 24, 1998, the trial judge issued a formal order 
finding Lori’s gross monthly income to be $2,332, which is 
approximately $13.50 per hour for a 40-hour workweek. The 
worksheet shows the court computed David’s gross monthly 
income to be $3,666 per month, which is his earnings from his 
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principal job. The worksheet showed Lori should pay child sup- 
port of $584 a month for two children and $399 a month for one. 
The court ordered the child support as indicated by that work- 
sheet, and the increase to $584 per month was made retroactive 
to January 1, 1996. Lori appeals. 


ASSIGNMENTS OF ERROR 
Lori alleges the trial court erred (1) when it based her income 
on her earning capacity instead of her actual earnings and (2) 
when it made the child support retroactive to January 1, 1996. 


STANDARD OF REVIEW 
{1] Modification of the amount of child support payments is 
entrusted to the discretion of the trial court, and although, on 
appeal, the issue is reviewed de novo on the record, the decision 
of the trial court will be affirmed absent an abuse of discretion. 
Faaborg v. Faaborg, 254 Neb. 501, 576 N.W.2d 826 (1998). 


ANALYSIS 

(2] A party seeking to modify a child support order must 
show a material change in circumstances which has occurred 
subsequent to the entry of the original decree or a previous mod- 
ification and was not contemplated when the decree was 
entered. Rauch v. Rauch, 256 Neb. 257, 590 N.W.2d 170 (1999); 
Swenson v. Swenson, 254 Neb. 242, 575 N.W.2d 612 (1998); 
Knaub v. Knaub, 245 Neb. 172, 512 N.W.2d 124 (1994); 
Sabatka v. Sabatka, 245 Neb. 109, 511 N.W.2d 107 (1994). 
Paragraph Q of the Nebraska Child Support Guidelines allows 
for a modification based upon a change in income if there is “a 
variation by 10 percent or more, upward or downward, of the 
current child support obligation.” Without dispute, a change of 
circumstances exists in this case. 

Lori argues the district court erred in setting her child support 
in the amount of $584 per month, because the award is incon- 
sistent with the Nebraska Child Support Guidelines. Lori asserts 
she submitted evidence that her total income from working was 
only $833 a month, although somehow her net monthly income 
was $935 a month. She stipulated full-time work was available 
at her present hourly rate and testified that she worked part time 
by her own election. Lori argues that her part-time status was 
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not done in bad faith and that she worked part time so she could 
spend more time with her children. Therefore, she contended 
that her actual earnings, not her earning capacity, should be used 
to compute her monthly income and that it was unjust and inap- 
propriate to charge her with her earning capacity of working full 
time. 

(3,4] Lori’s view is not consistent with Neb. Rev. Stat. 
§ 42-364(6) (Reissue 1998), which provides in significant part: 
“In determining the amount of child support to be paid by a par- 
ent, the court shall consider the earning capacity of each parent 
and the guidelines provided by the Supreme Court.” (Emphasis 
supplied.) Paragraph D of the Nebraska Child Support 
Guidelines provides that the parties’ income from all sources 
shall be used, but the same rule provides: “If applicable, earning 
capacity may be considered in lieu of a parent’s actual, present 
income and may include factors such as work history, education, 
occupational skills, and job opportunities.” The evidence clearly 
showed Lori had the job opportunity to make the amount the 
court found to be her earning capacity. 

Similarly, the Nebraska Supreme Court recently held in Betz 
v. Betz, 254 Neb. 341, 575 N.W.2d 406 (1998), that the proper 
amount of child support is not necessarily determined by a par- 
ent’s earnings but by the parent’s earning capacity and con- 
cluded that the trial court did not err in determining the amount 
of child support from the appellant’s earning capacity, rather 
than his earnings. Most parents in our society find sufficient 
time to spend with their children while working a 40-hour week. 
Without any specific evidence showing an inability to spend 
adequate time with the children while working 40 hours per 
week, as opposed to a general claim of such inability, most tri- 
ers of fact would not be convinced of the parent’s need to work 
less than a normal workweek in order to spend adequate time 
with the parent’s children. Hence, we cannot say the trial court 
abused its discretion by setting Lon’s child support based on her 
earning capacity for a normal workweek. 

[5] Lori contends the trial court erred in providing the modi- 
fication of the child support was to be retroactive to January 1, 
1996. Lori admits that the Nebraska Supreme Court in Maddux 
v, Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991), recognized 
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that under certain conditions, modification of a child support 
order may be made retroactive to the date of the filing of the 
petition, but whether or not retroactivity should be applied 
depends upon the equities of each case. 

Lori argues that it would be unjust to make her pay child sup- 
port retroactively because she was never late with her $50 a 
month child support payments and that only one delay in hear- 
ings in the case was her fault. She claims to have acted in good 
faith. Lori argues that the trial court abused its discretion by 
applying the modification retroactively before her earning 
capacity increased with her graduation from nursing school, 
because the modification increased her child support retroac- 
tively from January 1, 1996, and she did not graduate and 
become employed until March 1996. 

[6] In Maddux, the ex-husband moved to lower his child sup- 
port retroactively. The Maddux court noted several cases that 
allowed modifications to apply retroactively, and in each of 
those cases, the moving party, the payor, generally had acted in 
good faith in attempting to meet his or her obligation to pay 
child support. In each of those cases, the payor moved to reduce 
his or her child support. While the Maddux court recognized that 
retroactive modification could be had, it stated: “The general 
rule in Nebraska has been to allow a modification of a child sup- 
port order prospectively from the time of the modification order 
itself.” Id. at 244, 475 N.W.2d at 529. 

In Wulff v. Wulff, 243 Neb. 616, 500 N.W.2d 845 (1993), the 
Nebraska Supreme Court ruled that a “support order retroactive 
to the filing date of the application for modification is permissi- 
ble.” (Syllabus of the court.) In Wulff, the evidence shows the 
child had moved back into the mother’s home and was supported 
by her without help from the father, while a support obligation 
from the mother to the father for another child continued to 
accrue. Thus, in allowing for retroactive modification, the Wulff 
court was merely treating both parties the same. 

[7] The Nebraska Supreme Court most recently addressed the 
issue of retroactively raising child support in Faaborg v. 
Faaborg, 254 Neb. 501, 576 N.W.2d 826 (1998). The court ruled 
that “{i]n determining the amount of a child support award, this 
court has consistently held that the trial court must consider the 
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status, character, and situation of the parties and attendant cir- 
cumstances, including the financial condition of the parties and 
the estimated cost of support of the children.” Jd. at 505, 576 
N.W.2d at 829. The Faaborg court effectively modified and 
applied that rule to the issue of whether child support should be 
made retroactive. In Faaborg, the obligated parent had an 
income in excess of $250,000 per year, as compared to the other 
parent’s income of approximately $25,000 per year. Thus, the 
ability of the obligated parent to pay the retroactive child sup- 
port was clear. 

[8] The rule providing that the status, character, and situation 
of the parties and attendant circumstances should be considered 
in determining whether to make child support modifications 
retroactive naturally requires consideration of the obligated 
party’s ability to pay the lump sum that will necessarily result in 
such a retroactive order. We find no cases in which the ability of 
the obligated party to pay the retroactively ordered support is 
discussed, but we think the ability to pay is a paramount factor. 
We think that in the absence of a showing of bad faith, it is an 
abuse of discretion for a court to award retroactive child support 
when the evidence shows the obligated parent does not have the 
ability to pay the retroactive support and still meet current 
obligations. 

By the retroactive order on February 24, 1998, the court 
imposed on Lori an arrearage of $534 per month for 26 months; 
that is $13,884, assuming she was current on her obligation 
when the retroactive order was entered. This prejudgment 
arrearage would give her a debt as of March 1, 1998, of $13,884 
for premodification support. 

In the 1993 divorce decree, the court found the value of the 
property assigned to Lori was $4,500 with $1,100 in credit card 
debt. The evidence showed that Lori was a full-time student 
from that time until her graduation in March 1996 and that after 
she graduated, she did not in fact make the amount of money the 
trial court found to be her earning capacity because she only 
worked part time. The only other evidence in the record con- 
cerning Lori’s present ability to pay such an arrearage is her tes- 
timony that she and her present husband are able to pay their 
house mortgage by his working full time and her working part 
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time. She was described at the January 8, 1998, trial as being 
“[vJery pregnant.” In the judge’s notes, the judge stated: “I 
declare in advance that all sums in arrears because of the 
retroactivity shall not be enforceable by contempt.” We take this 
as tantamount to a finding that Lori does not have the ability to 
pay the arrearage. From our review of the record, we agree. 

It is one thing for a court to use earning capacity for setting a 
parent’s future support and thereby sending the parent the mes- 
sage that she or he must work harder to fulfill his or her share of 
the parental obligation to the children, but it is another thing to 
impose a huge debt on such a parent when that parent has no 
realistic expectation of being able to pay it. The $13,884 debt, 
with interest, for the retroactive child support would require 
approximately an extra $200 per month payment if it is to be 
paid in 6 years. By all indications, Lori’s premodification work 
schedule was not for the purpose of avoiding child support. She 
paid the support she was ordered to pay on time. There is no 
indication of any lack of good faith on Lori’s part. 

We, therefore, conclude that it was an abuse of discretion for 
the trial court to vary from the general rule by ordering the child 
support increased retroactively. Hence, we affirm the amount of 
the increase but modify the order to provide that the increase 
shall commence as of March 1, 1998. 

AFFIRMED AS MODIFIED. 


IN RE INTEREST OF JOSEPH L., JR., 
A CHILD UNDER 18 YEARS OF AGE. 

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, 
v. DEANNA L., APPELLANT, AND JOSEPH L., SR., 
APPELLEE AND CROSS-APPELLANT. 

598 N.W.2d 464 


Filed July 20, 1999. No. A-98-1192. 


1. Parent and Child: Parental Rights: Due Process. The parent-child relationship is 
afforded due process protection, and consequently, procedural due process is applica- 
ble to a proceeding for termination of parental rights. 

2. Due Process: Words and Phrases. The concept of due process embodies the notion 
of fundamental fairness and defies precise definition. 
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10. 


11. 


12. 


13. 
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Due Process. When a person has a right to be heard, procedural due process includes 
timely notice reasonably calculated to inform the person concerning the subject and 
issues involved in the proceeding, areasonable opportunity to refute or defend against 
a charge or accusation, a reasonable opportunity to confront and cross-examine 
adverse witnesses and present evidence on the charge or accusation, representation by 
counsel, and a hearing before an impartial decisionmaker. 

Parental Rights: Due Process. To conduct a hearing involving termination of 
parental rights without the presence of either the party or his or her counsel is a fun- 
damental due process violation which has never been thought harmless. 

Parental Rights: Appeal and Error. Where it cannot be said that the outcome of ter- 
mination of parental rights proceedings was surely unattributable to the error of pro- 
ceeding in one parent’s absence, it cannot be said that the error was harmless, regard- 
less of any subsequent actions by the court. 

Parental Rights. In addition to the grounds set out in Neb. Rev. Stat. § 43-292 
(Reissue 1998), a parent’s failure to make reasonable efforts to comply with a court- 
ordered reunification plan provides an independent reason justifying termination of 
parental rights. 

Parental Rights: Evidence: Proof: Words and Phrases. The grounds for terminat- 
ing parental rights must be established by clear and convincing evidence, which is that 
amount of evidence which produces in the trier of fact a firm belief or conviction 
about the existence of the fact to be proved. 

Parental Rights. When parents cannot rehabilitate themselves within a reasonable 
time, the best interests of a child require that a final disposition be made without 
delay. 

Parental Rights: Abandonment: Intent: Words and Phrases. Abandonment, for 
purposes of determining whether termination of parental rights is warranted under 
Neb. Rev. Stat. § 43-292(1) (Reissue 1998), has been described as a parent’s inten- 
tionally withholding from a child, without just cause or excuse, the parent’s presence, 
care, love, protection, maintenance, and opportunity for the display of parental affec- 
tion for the child. 

Parental Rights: Abandonment: Intent. The question of whether a parent has aban- 
doned a child so as to justify termination of parental rights is largely one of intent, to 
be determined in cach case from all of the facts and circumstances. 

___!___: ___. Circumstantial evidence of intent may be used to establish aban- 
donment for purposes of termination of parental rights. 

Parental Rights: Evidence: Proof. In order to justify termination of parental rights 
pursuant to Neb. Rev. Stat. § 43-292(6) (Reissue 1998), the State must prove by clear 
and convincing evidence that (1) the parent has failed to comply, in whole or in part, 
with a reasonable provision material to the rehabilitative objective of the plan and (2) 
in addition to the parent’s noncompliance with the rehabilitative plan, termination of 
parental rights is in the best interests of the child. 

Parental Rights: Evidence. An order terminating parental rights must be based upon 
Clear and convincing evidence and should be issued as a last resort when no reason- 
able alternative exists. 
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Appeal from the Separate Juvenile Court of Sarpy County: 
LAWRENCE D. GENDLER, Judge. Reversed and remanded with 
directions. 


Susan Ann Koenig, of the Law Office of Susan Ann Koenig, 
for appellant. 


James P. Miller, Sarpy County Attorney, Gary E. Brollier, and 
Ann E. Ebsen for appellee State. 


James J. Regan for appellee Joseph L., Sr. 
HANNON, SIEVERS, and CARLSON, Judges. 


CARLSON, Judge. 
INTRODUCTION 
Deanna L. appeals and Joseph L., Sr., cross-appeals from an 
order by the separate juvenile court of Sarpy County, Nebraska, 
terminating their parental rights in their son, Joseph L., Jr. 
(Joey). For the reasons set forth below, we reverse, and remand 
with directions. 


BACKGROUND 

On February 1, 1996, the Sarpy County Attorney filed a peti- 
tion in the separate juvenile court of Sarpy County, Nebraska, 
alleging that Joey (then age 6 months) and Teresa L. (then age 
11) were children within the meaning of Neb. Rev. Stat. 
§ 43-247(3)(a) (Reissue 1993) by reason of the fault or habits of 
their parent, guardian, or custodian. Joey is the natural son of 
Deanna and Joseph, while Teresa is the natural daughter of 
Joseph and Pam M. An amended petition was filed on February 
2, alleging that Joey and Teresa had been left alone overnight in 
their residence. 

An adjudication hearing was held on April 2, 1996, at which 
time, Deanna and Joseph admitted that the children had been left 
alone overnight and that the children lacked proper parental 
care. The court adjudicated the children as being within the 
scope of § 43-247 and set a dispositional hearing for May 16. 
Joey was placed with Deanna and Joseph, and Teresa with Pam. 
Following the May 16 hearing, the court ordered that the chil- 
dren remain in the custody of the then Nebraska Department of 
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Social Services (DSS) and ordered Deanna and Joseph to par- 
ticipate in counseling, to abstain from alcohol and nonpre- 
scribed controlled substances, and to participate in chemical 
dependency programs. On August 25, DSS removed Joey from 
Deanna and Joseph’s home. According to the DSS report, 
Deanna and Joseph were charged with child abuse after 
Bellevue, Nebraska, police officers, acting on a telephone 
report, found them intoxicated in their home while Joey was 
asleep in his crib. Joey was placed with Joseph’s brother, Frank 
L., and Frank’s wife, Kari L., who at that time lived in Des 

Moines, Iowa. 

, On November 21, 1996, the court held a further review. 
According to the DSS report entered at the hearing, both Deanna 
and Joseph had made some progress with chemical dependency 
programs but had struggled with maintaining their sobriety. The 
court continued the hearing and scheduled a further evaluation 
in 90 days. On April 23, 1997, a further dispositional hearing 
was held. At that time, the court accepted a stipulation that 
Joseph’s ability to provide proper care to Joey was “impaired” 
by “chemical and alcohol issues” and that Deanna’s ability to 
provide care was similarly “impaired” by “alcohol issues.” The 
court ordered that Joey remain in the custody of the current 
Nebraska Department of Health and Human Services (DHHS). 
The court also terminated jurisdiction over Teresa and removed 
her from custody of DHHS. 

Another review hearing was held on July 23, 1997. At that 
hearing, the evidence showed that Deanna and Joseph had sepa- 
rated the previous February and that Deanna was no longer liv- 
ing in the family home. Joey remained with Frank and Kari, who 
had moved to Omaha in July. On or about August 15, Joey was 
placed with Deanna but was removed from her home on or about 
September 11, after Deanna was arrested for driving under the 
influence. A few days later, Joey was placed with Joseph, where 
he remained until February 20, 1998. On that date, a social ser- 
vices worker removed Joey, following a report that Joseph had 
been drinking in violation of the court’s order and had driven 
with Joey in the car while apparently under the influence of 
alcohol. 
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On February 23, 1998, a supplemental petition was filed, 
seeking termination of Deanna’s and Joseph’s parental rights 
over Joey. The petition alleged that both Deanna and Joseph had 
failed to complete chemical dependency programs (count I-A), 
had failed to abstain from the use of alcohol and nonprescribed 
controlled substances (count I-B), had failed to cooperate with 
DHHS (count I-C), had failed to attend DHHS-approved coun- 
seling programs (count I-D), and had failed to attend weekly 
meetings of Alcoholics Anonymous (count I-E). The petition 
further alleged that Deanna had made an unsupervised visitation 
with Joey in violation of the court’s order (count I-F) and, 
finally, that Joseph had failed to pay court-ordered court costs 
(count I-G). The petition further alleged, in count II, that Joey 
had been in out-of-home placement for 18 or more months and 
that Deanna and Joseph had failed to correct the conditions lead- 
ing to the out-of-home placement. 

On March 31, 1998, the court heard a motion for visitation 
rights filed by Joseph. Both Deanna and Joseph were present 
and represented by counsel. At that time, the court advised both 
Deanna and Joseph that a supplemental petition for termination 
of their parental rights had been filed, advised Deanna and 
Joseph of their due process rights with regard to termination of 
parental rights proceedings, and set the matter for May 1. 

That hearing was subsequently rescheduled to May 21, 1998, 
with notice of rescheduling sent to both Deanna and Joseph and 
their counsel. An adjudication hearing was held on May 21. 
Deanna was not present. On that date, she was involved in in- 
house alcoholism counseling. She contacted her attorney’s 
office and spoke with an associate attorney from that office, 
who subsequently appeared at the hearing, advised the court that 
Deanna would not appear, and asked to be excused. The court 
excused the associate and proceeded with the adjudication hear- 
ing, which included hearing motions, ruling on offers of 
exhibits, and receiving testimony by four witnesses. 

At the conclusion of the May 21, 1998, hearing, the court 
made the following comments: 

[Flor the record, this is a bit unusual, the mother failed to 
appear, her counsel didn’t appear, but Mr. Ryan [the asso- 
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ciate attorney] appeared for her counsel and asked to be 
excused because he had another hearing. 

To protect the mother’s due process rights, I’m going to 
direct that the court reporter — and I’ll worry about 
whether that expense should be collected later — but I'l! 
order that the court reporter do a partial transcript of the 
testimony .... Ill also direct that copies of Exhibits 26 
through 30 with that partial transcript be sent by certified 
mail to... her counsel of record. 

The court then continued the hearing until June 25, 1998. The 
hearing was ultimately held on August 18 and concluded on 
August 27. All counsel and parties were present at those hear- 
ings. On September 14, the court entered its order terminating 
the parental rights of Deanna and Joseph over Joey. Specifically, 
the court dismissed, as to Joseph only, the allegation that he had 
failed to complete chemical dependency and aftercare programs 
(count I-A) and dismissed against both Deanna and Joseph alle- 
gations that they had failed to participate in counseling pro- 
grams (count I-D). The court also dismissed the allegation that 
Deanna had made an unauthorized unsupervised visit to Joey 
(count I-F) and the allegation that Joseph had failed to pay court 
costs (count I-G). The court found the State had proved by clear 
and convincing evidence that Deanna had failed to complete 
chemical dependency and aftercare programs (count I-A) and 
that both Deanna and Joseph had failed to totally abstain from 
alcohol and nonprescribed controlled substances (count I-B), 
had failed to fully cooperate with DHHS in its provision of ser- 
vices (count I-C), and had failed to attend weekly meetings of 
Alcoholics Anonymous (count I-E). The court concluded that 
the State had established by clear and convincing evidence that 
Joey fell within Neb. Rev. Stat. § 43-292(1) (Reissue 1998) 
(juvenile abandoned 6 months or more prior to filing of the peti- 
tion) and (6) (juvenile whose family has failed to correct condi- 
tions leading to out-of-home placement). The court further con- 
cluded that termination of parental nghts of both Deanna and 
Joseph was in Joey’s best interests. 

Deanna filed an amended motion for new trial, with new 
counsel, on October 29, 1998. The motion for new trial was 
heard on November 4, 1998. In support of her motion, Deanna 
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introduced into evidence her affidavit, in which she averred, 
inter alia, (1) that she was unaware that the May 21 hearing was 
to deal with her parental rights, (2) that she had been unable to 
attend because of her participation in court-ordered alcohol 
treatment, and (3) that she had been advised by her counsel’s 
office that she would be represented at the hearing. The motion 
for new trial was denied on November 6. Deanna filed this 
appeal on November 16. 

Joseph filed his notice of appeal on November 18, 1998. 
Since his appeal was filed after Deanna’s notice of appeal, we 
will treat Joseph as a cross-appellant. See Neb. Ct. R. of Prac. 
1C and IE (rev. 1996). 


ASSIGNMENTS OF ERROR 

Deanna’s assignments of error may be consolidated into the 
following three: (1) The trial court failed to accord her due pro- 
cess during the May 21, 1998, hearing, (2) the trial court erred 
in finding that termination of parental rights was in Joey’s best 
interests, and (3) the trial court erred in denying her motion for 
new trial. 

Joseph makes four assignments of error, which we have con- 
solidated into two: (1) The trial court erred in finding that there 
was clear and convincing evidence that Joseph failed to comply 
with a court-ordered reunification plan and (2) the trial court 
erred in finding that termination of parental rights was in Joey’s 
best interests. 


STANDARD OF REVIEW 

In reviewing any final order of a juvenile court, an appellate 
court is to try the factual questions de novo on the record, reach- 
ing a conclusion independent of the findings of the juvenile 
court; provided, however, that when the evidence is in conflict, 
the appellate court considers and may give weight to the fact 
that the juvenile court observed the witnesses and accepted one 
version of the facts over another. Jn re Interest of Constance G., 
247 Neb. 629, 529 N.W.2d 534 (1995). 

The determination of whether the procedures afforded an 
individual comport with the constitutional requirements for pro- 
cedural due process presents a question of law. Billups v. 


546 8 NEBRASKA APPELLATE REPORTS 


Nebraska Dept. of Corr. Servs. Appeals Bd., 238 Neb. 39, 469 
N.W.2d 120 (1991). 


ANALYSIS 
Deanna’s Due Process Rights. 

[1,2] The parent-child relationship is afforded due process 
protection, and consequently, procedural due process is applica- 
ble to a proceeding for termination of parental rights. In re 
Interest of L.V., 240 Neb. 404, 482 N.W.2d 250 (1992). The con- 
cept of due process embodies the notion of fundamental fairness 
and defies precise definition. As the U.S. Supreme Court has 
noted: 

For all its consequence, “due process” has never been, 
and perhaps can never be, precisely defined. “[U]nlike 
some legal rules,” this Court has said, due process “is not 
a technical conception with a fixed content unrelated to 
time, place and circumstances.” . . . Rather, the phrase 
expresses the requirement of “fundamental fairness,” a 
requirement whose meaning can be as opaque as its impor- 
tance is lofty. Applying the Due Process Clause is there- 
fore an uncertain enterprise which must discover what 
“fundamental fairness” consists of in a particular situation 
by first considering any relevant precedents and then by 
assessing the several interests that are at stake. 

Lassiter v. Department of Social Services, 452 U.S. 18, 24-25, 
101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981). 

[3] When a person has a right to be heard, procedural due pro- 
cess includes notice to the person whose right is affected by a 
proceeding, that is, timely notice reasonably calculated to 
inform the person concerning the subject and issues involved in 
the proceeding, a reasonable opportunity to refute or defend 
against a charge or accusation, a reasonable opportunity to con- 
front and cross-examine adverse witnesses and present evidence 
on the charge or accusation, representation by counsel, and a 
hearing before an impartial decisionmaker. In re Interest of L.V., 
supra. 

Deanna argues that she was denied three of her procedural 
due process rights: the right to adequate notice, the right to 
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refute the charges and cross-examine witnesses, and the right to 
be represented by counsel. 

Deanna concedes that she was provided with notice of the 
date and time of the May 21, 1998, hearing, but argues that the 
notice was insufficient. The State and the trial court disagree. 
However, we need not and do not address that issue, because we 
find that the absence of both Deanna and her counsel from that 
proceeding, regardless of whether she had been put on adequate 
notice, compels a finding that her due process rights were 
violated. 

It is uncontroverted that Deanna was not present at the May 
21 hearing. It is equally uncontroverted that she had taken 
appropriate steps to see that she was represented when she 
talked with her counsel’s office the day of the hearing. It is sim- 
ilarly uncontroverted that the court, for whatever reason, granted 
her counsel’s request to be excused from the proceedings and 
that the court then proceeded to take evidence and otherwise 
conduct the hearing in her absence. Nor is it controverted that no 
witnesses were called on behalf of Deanna, no cross-examina- 
tion was conducted on her behalf, and no evidence was offered 
on her behalf during that proceeding. 

During the hearing on Deanna’s motion for new trial, the 
court explained its actions and rationale in the following 
manner: 

[C]learly these proceedings weren’t normal because of 
what occurred; however, there’s a couple things I want to 
note for the record. 

On March 31 we had an arraignment on the 
Supplemental Petition where I advised each parent of their 
rights and the potential authority of the Court with regard 
to the petition to terminate parental rights, and at that hear- 
ing I accepted their pleas of denial and set the matter for 
trial on May 1. They were keenly aware that on May 1 the 
matter was set on the issue of whether or not parental 
rights should be terminated. We went over their rights 
specifically on the record, and then there was a motion 
filed by Mr. Troia to continue that because he had a con- 
flict and the matter was continued to May 21. So I have a 
difficult time believing that somebody would not under- 
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stand what that hearing was for when it was so clearly 
explained at the arraignment on March 31. 

With regard to Mr. Troia’s absence, which I thought was 
unfortunate, to use that term, Mr. Ryan did appear but I 
didn’t want to make this case Mr. Ryan’s problem because 
he was not the attorney of record, and that’s why I specif- 
ically ordered the court reporter to prepare a bill of excep- 
tions for the proceedings and photocopy all those exhibits 
and send them to Mr. Troia, which in fact occurred. 

But in my review of the mother’s testimony, the reason 
why I will take it under advisement is to review it in more 
detail. The evidence that was presented in her absence and 
the absence of Mr. Troia she confirmed during her testi- 
mony. She admitted that she had lied in court about her 
recovery; she admitted that she wasn’t honest about her 
recovery. She admitted that she was in front of Judge 
Wester for a third offense drunk driving. She admitted that 
she had been drinking again. She admitted that she had 
been driving drunk with her son in the car. And, in fact, I 
noted in my memorandum opinion that both parents were 
at least, I thought, candid in their remarks about their past 
behavior and lack of compliance. 

So while I will agree she wasn’t represented at that hear- 
ing, the evidence that came in at that hearing was mostly 
against the father, but what did come in against the mother 
during her testimony she confirmed. 

[4] These ad hoc efforts by the court to rectify what it obvi- 
ously recognized as seriously flawed proceedings are simply 
insufficient to cure those flaws. For a hearing of this gravity to 
proceed without the presence of either the party or his or her 
counsel rises to one of those “fundamental flaws, which never 
have been thought harmless,” Vasquez v. Hillery, 474 U.S. 254, 
263, 106 S. Ct. 617, 88 L. Ed. 2d 598 (1986) (holding that sub- 
sequent conviction cannot cure flawed grand jury process). See, 
also, Arizona v. Fulminante, 499 U.S. 279, 309, 111 S. Ct. 1246, 
113 L. Ed. 2d 302 (1991) (discussing “structural defects in 
the. . . trial mechanism, which defy analysis by ‘harmless-error’ 
standards’’). Such structural errors have the effect of vitiating all 
findings made by the trier of fact. State v. White, 249 Neb. 381, 
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543 N.W.2d 725 (1996), overruled on other grounds, State v. 
Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998). In White, the 
Supreme Court explained: 

In considering the matter of harmless error in the con- 
text of the due process and jury trial requirements of the 
federal Constitution, the U.S. Supreme Court, in Sullivan 
[v. Louisiana, 508 U.S. 275, 113 S. Ct. 2078, 124 L. Ed. 2d 
182 (1993),] distinguished between trial error, which can 
be harmless, and structural error, that is, error which viti- 
ates all the jury’s factual findings, which cannot be 
harmless... . 

249 Neb. at 388, 543 N.W.2d at 731. 

[5] Indeed, even if the trial court’s error were deemed subject 
to harmless error analysis, we would still hold that reversal is 
required. As the White court also explained: 

We have said that in a jury trial of a criminal case, harm- 
less error exists when there is some incorrect conduct by 
the trial court which, on review of the entire record, did not 
materially influence the jury in reaching a verdict adverse 
to a substantial right of the defendant. .. . And we have 
held that even a constitutional error which was harmless 
beyond a reasonable doubt does not warrant the reversal of 
a criminal conviction... . 

We have also recognized, however, that harmless error 
review looks to the basis on which the jury actually rested 
its verdict. Thus, the inquiry is not whether in a trial that 
occurred without the error a guilty verdict would surely 
have been rendered, but, rather, whether the actual guilty 
verdict rendered in the questioned trial was surely 
unattributable to the error. 

(Citations omitted.) (Emphasis supplied.) /d. at 388, 543 
N.W.2d at 730-31. Because, in the instant case, we cannot say 
that the outcome of the termination proceedings, as they relate 
to Deanna, was “surely unattributable to the error” of proceed- 
ing in Deanna’s absence, we cannot say that the error was harm- 
less, regardless of any subsequent actions by the court. We 
accordingly reverse, and remand with directions for a new hear- 
ing on the issue of whether Deanna’s parental rights over Joey 
should be terminated. 
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Joseph’s Case. 

In its order, the court found that the State had established that 
Joey had been abandoned for purposes of § 43-292(1) and that 
Deanna and Joseph had failed to correct conditions leading to 
his out-of-home placement, pursuant to § 43-292(6). The court 
further found that it had been proved that termination of the 
parental rights of Deanna and Joseph was in Joey’s best inter- 
ests. Joseph contends that the State failed to meet its burden of 
proof on each of these issues. 

[6] Section 43-292 provides that a court may terminate 
parental rights when such action is in the best interests of the 
child and one or more of the statutorily specified conditions 
exist. In re Interest of Constance G., 254 Neb. 96, 575 N.W.2d 
133 (1998). In addition to the statutory grounds, a parent’s fail- 
ure to make reasonable efforts to comply with a court-ordered 
reunification plan provides an independent reason justifying ter- 
mination of parental rights. Jd. 

[7,8] The grounds for terminating parental rights must be 
established by clear and convincing evidence, which is that 
amount of evidence which produces in the trier of fact a firm 
belief or conviction about the existence of the fact to be proved. 
In re Interest of Constance G., supra. Moreover, when parents 
cannot rehabilitate themselves within a reasonable time, the best 
interests of a child require that a final disposition be made with- 
out delay. Jd. 

{9-11] The court found that two statutory grounds for termi- 
nation were proved, § 43-292(1) and (6). Section 43-292(1) pro- 
vides that the court may terminate parental rights when the court 
finds that the parent has abandoned the juvenile for 6 months or 
more immediately prior to the filing of the petition. 
Abandonment, for purposes of determining whether termination 
of parental rights is warranted under § 43-292(1), has been 
described as a parent’s intentionally withholding from a child, 
without just cause or excuse, the parent’s presence, care, love, 
protection, maintenance, and opportunity for the display of 
parental affection for the child. In re Interest of Theodore W., 4 
Neb. App. 428, 545 N.W.2d 119 (1996). The question of 
whether a parent has abandoned a child so as to justify termina- 
tion of parental rights is largely one of intent, to be determined 
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in each case from all of the facts and circumstances. Jd. 
Circumstantial evidence of intent may be used to establish aban- 
donment for purposes of termination of parental rights. Jd. 

Having conducted a de novo review of the record, we find no 
evidence that Joseph has abandoned Joey, and accordingly, we 
reverse that portion of the order adjudging Joey as a child within 
§ 43-292(1). 

We turn next to the trial court’s finding that Joey is a child 
within § 43-292(6). That section provides that termination is 
warranted “[fJollowing a determination that the juvenile is one 
as described in subdivision (3)(a) of section 43-247, reasonable 
efforts, . . . under the direction of the court, have failed to cor- 
rect the conditions leading to the determination.” 

{12] In order to justify termination of parental rights pursuant 
to this subsection, the State must prove by clear and convincing 
evidence that (1) the parent has failed to comply, in whole or in 
part, with a reasonable provision material to the rehabilitative 
objective of the plan and (2) in addition to the parent’s noncom- 
pliance with the rehabilitative plan, termination of parental 
rights is in the best interests of the child. In re Interest of Joshua 
M. et al., 251 Neb. 614, 558 N.W.2d 548 (1997). 

As the trial court noted, the “salient issue” in this case was 
“the failure of either parent to abstain from the use of alcohol or 
drugs.” The record shows that both Deanna and Joseph have a 
history of alcohol problems reaching back at least as far as the 
April 2, 1996, adjudication and further shows that participation 
by both Deanna and Joseph in various programs treating drug 
and alcohol abuse has been a part of the case since the court’s 
order of May 17, 1996. Moreover, in April 1997, Joseph stipu- 
lated that chemical and alcohol abuse had “impaired” his ability 
to care for Joey at that time. Finally, Joseph testified that he had 
used alcohol or marijuana until July 1998. 

However, the relevant issue with regard to § 43-292(6) is not 
whether Joseph has problems with alcohol, but, rather, whether 
he is complying with the rehabilitation plan imposed by the 
court and the effect of those problems upon the best interests of 
Joey. With regard to compliance, the record shows that Joseph 
attended numerous counseling sessions and Alcoholics 
Anonymous meetings. 
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There is conflicting testimony as to the impact of those ses- 
sions and meetings upon Joseph’s behavior. The caseworker 
first assigned to the case, Ann Drozd, reported in November 
1996 that Joseph had made “minimal progress,” and “struggled 
with maintaining” sobriety, a view she reiterated in her July 
1997 report. However, in July 1997, Joseph’s chemical depen- 
dency counselor, Steven L. Eggert, reported that Joseph’s atti- 
tude toward the program was satisfactory to good, that he had 
attended all scheduled sessions, and that he was “very open and 
receptive to recovery program suggestions made by group mem- 
bers and therapists.” This conflicting evidence is clearly short of 
clear and convincing. We hold, accordingly, that the State has 
failed to meet its burden of showing that Joseph has failed to 
comply with the court-ordered plan. 

In holding that termination of parental rights was in Joey’s 
best interests, the court found that 

[Joey] has lived over one-half of his life in foster care 
while his parents have spoiled multiple opportunities to 
rehabilitate themselves. They are now asking for more time 
and another opportunity to demonstrate their sobriety. .. . 
[Their] “unwillingness to comply with a rehabilitative pro- 
gram directed at reuniting... with (the) child and designed 
to secure the continued long-term health and well-being of 
the child compels the conclusion that termination of... 
parental rights to the child is in the child’s best interest.” 
(Quoting In re Interest of C.D.C., 235 Neb. 496, 455 N.W.2d 
801 (1990).) 

[13] We disagree. An order terminating parental rights must 
be based upon clear and convincing evidence and should be 
issued as a last resort when no reasonable alternative exists. See 
In re Interest of Tabatha R., 252 Neb. 687, 564 N.W.2d 598 
(1997). There is no evidence that in the absence of alcohol 
abuse, Joseph has been an unfit parent to Joey. Drozd’s succes- 
sor caseworker, Lili Carther, who was the caseworker during the 
time that Joey lived with Joseph, testified that she had no nega- 
tive information about Joseph’s parenting, other than uncon- 
firmed reports of alcohol abuse, including the report that pre- 
cipitated the removal of Joey from Joseph’s care. Frank testified 
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that in the absence of alcohol abuse, Joseph was an adequate 
parent. 

Nor does the record before us compel a finding that no rea- 
sonable alternative exists. As discussed above, we cannot say on 
this record that Joseph is not making progress toward alleviating 
the alcohol abuse that the court itself held was the “salient 
issue.” 

In short, the State has simply failed to meet its burden of 
showing by clear and convincing evidence that the parental 
rights of Joseph over Joey should be terminated. The order of 
the trial court is accordingly reversed. 


CONCLUSION 

For the reasons set forth above, the order of the separate juve- 
nile court of Sarpy County is reversed in its termination of 
Joseph’s parental rights over Joey; the matter is reversed and 
remanded with directions for further proceedings consistent 
with this opinion as it relates to Deanna’s parental rights over 
Joey. 

REVERSED AND REMANDED WITH DIRECTIONS. 


BILLY Roy TYLER, APPELLANT, V. 
CALVIN HEYWOOD ET AL., APPELLEES. 
598 N.W.2d 73 


Filed July 27, 1999. No. A-97-1301. 


1. Contempt: Courts. Every court of record has power to punish by fine and imprison- 
ment, or by either, persons who commit contemptuous acts. 


2. ___: ___. Actions which constitute direct contempt occur in the presence of the 
court so that the court has personal knowledge of the facts and has no need to inform 
itself of them by using witnesses or other evidence. 

3. __:___. Actions which constitute constructive, or indirect, contempt occur out- 


side the presence of the court, and the court must inform itself of the facts through the 
use of witnesses or other evidence. 

4. Contempt: Notice. Direct contempt may be punished summarily, whereas in cases of 
constructive contempt, the court must bring the accused party before the court, notify 
the party of the accusation against him, and allow him a reasonable time to make his 
defense. 

5. Contempt: Courts: Words and Phrases. Coercive sanctions are those which aim to 
compel future obedience to the court’s orders and decrees, and punitive sanctions are 
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those which punish past disrespectful or contumacious conduct, vindicating the 
court’s authority. 


Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Reversed and remanded. 


Billy Roy Tyler, pro se. 


Don Stenberg, Attorney General, and Linda L. Willard for 
appellees. 


IRWIN, Chief Judge, and HANNON and SIEVERS, Judges. 


IRWIN, Chief Judge. 
I. INTRODUCTION 

Billy Roy Tyler appeals from the district court’s dismissal of 
his action against Calvin Heywood, Robert Madsen, Harold 
Clark, E. Benjamin Nelson, Frank Hopkins, Raymond Edelman, 
Don Stenberg, and the Nebraska Department of Corrections 
(defendants). On appeal, Tyler asserts the court erred in dis- 
missing the case. Because we conclude that the court erro- 
neously dismissed the case, we reverse, and remand. 


II. BACKGROUND 

On September 17, 1997, Tyler filed a petition captioned 
“Civil Action and Praecipe.” In the petition, Tyler asserted that 
he has been held continuously in solitary confinement “for 400 
days or so” and has received disciplinary segregation of “almost 
1,000 days .. . inthe ‘hole.’” Tyler prayed for a declaration that 
his legal and constitutional rights had been violated by the 
allegedly excessive solitary confinement, an injunction against 
further violations of his rights, an order removing him from dis- 
ciplinary segregation, “$50,000,000 punitive and compensatory 
damages,” and whatever other relief deemed appropriate by the 
court. 

On November 13, 1997, the defendants filed a motion to 
make more definite and certain. In the motion, the defendants 
asserted that the petition was “so vague and ambiguous that they 
cannot reasonably frame a responsive pleading.” They prayed 
for an order requiring a more definite statement of Tyler’s claim 
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against the defendants, specifically setting forth the cause of 
action being brought against each individual defendant. 

On November 25, 1997, a telephonic conference call was 
conducted as a hearing on the defendants’ motion. The defend- 
ants’ attorney argued the substance of the motion to make more © 
definite and certain, and asked the court for relief. The follow- 
ing colloquy then occurred: 

THE COURT: All right. Mr. Tyler. 
PETITIONER TYLER: She can tell from reading the 
lawsuit. If you read it — Have you read it? 
THE COURT: Yes, sir, I have. 
PETITIONER TYLER: Can you tell what I’m talking 
about? 
THE COURT: That’s the issue we’re going to decide. 
PETITIONER TYLER: I’m asking you, you’re the 
judge. Are you able to ascertain what it is or is it so vague 
you just don’t have a clue? 
THE COURT: Do you have an argument to be made, 
Mr. Tyler? 
PETITIONER TYLER: No. Fuck you, mother fucker. 
THE COURT: Mr. Tyler, you’re in contempt of court. 
PETITIONER TYLER: Fuck you, mother fucker, — 
THE COURT: This hearing is at a conclusion. 
PETITIONER TYLER: — fuck you — 
The above exchange constitutes the end of the recorded hearing. 
After the hearing had been concluded, the court entered minutes 
indicating that “[bJased on plaintiff’s contemptuous conduct 
during this hearing, this case is dismissed.” Tyler timely appeals 
to this court. 


Ill. ASSIGNMENT OF ERROR 
On appeal, Tyler has asserted that the district court “erred in 
denying Relator Plenary Review and erred in dismissing 
Appellant’s case upon demurrer.” 


IV. ANALYSIS 
Although Tyler characterizes the court’s dismissal as a dis- 
missal “upon demurrer,” our review of the record does not reveal 
any demurrer ever filed, argued, or ruled upon. On the contrary, 
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it appears that the court dismissed this action upon the court’s 
own motion. The only motion pending before the court, accord- 
ing to the transcript, was a motion to make more definite and 
certain. As such, we are presented with the question of whether 
the court properly dismissed this case on the court’s own motion. 


1. PROPOSITIONS OF LAW: CONTEMPT 

[1] Neb. Rev. Stat. § 25-2121 (Reissue 1995) expresses that 
“(e]very court of record shall have power to punish by fine and 
imprisonment, or by either,” persons who commit contemptuous 
acts. It has long been recognized, and is beyond dispute, that the 
Statute is a codification of the common law of contempt and 
does not supplant a court’s inherent contempt powers. In re 
Interest of Krystal P. et al., 251 Neb. 320, 557 N.W.2d 26 
(1996); In re Contempt of Potter, 207 Neb. 769, 301 N.W.2d 560 
(1981); Paasch v. Brown, 199 Neb. 683, 260 N.W.2d 612 (1977); 
Kasparek v. May, 174 Neb. 732, 119 N.W.2d 512 (1963). See, 
also, Hawes v. State, 46 Neb. 149, 64 N.W. 699 (1895) (citing 
precursor to § 25-2121 and holding it to be declaratory of com- 
mon law). 

[2-4] The Nebraska Supreme Court, as well as the 
Legislature, has drawn a distinction between direct contempt 
and constructive contempt. The distinction between the two is 
that the actions which constitute direct contempt occur in the 
presence of the court so that the court has personal knowledge 
of the facts and has no need to inform itself of them by using 
witnesses or other evidence. Jn re Contempt of Potter, supra. The 
actions which constitute constructive, or indirect, contempt 
occur outside the presence of the court, and the court must 
inform itself of the facts through the use of witnesses or other 
evidence. Jd. Direct contempt may be punished summarily, 
whereas in cases of constructive contempt, the court must bring 
the accused party before the court, notify the party of the accu- 
sation against him, and allow him a reasonable time to make his 
defense. See id. See, also, Neb. Rev. Stat. § 25-2122 (Reissue 
1995); In re Application of Niklaus, Niklaus v. Holloway, 144 
Neb. 503, 13 N.W.2d 655 (1944); In re Interest of Simon H., 8 
Neb. App. 225, 590 N.W.2d 421 (1999). 
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(5] An additional distinction in contempt proceedings exists 
concerning the type of sanction imposed, coercive or punitive. 
Coercive sanctions are those which aim to compel future obedi- 
ence to the court’s orders and decrees, and punitive sanctions are 
those which punish past disrespectful or contumacious conduct, 
vindicating the court’s authority. In re Contempt of Liles, 216 
Neb. 531, 344 N.W.2d 626 (1984). When a coercive sanction is 
imposed, it has been said that the party being sanctioned holds 
the proverbial keys to his jail cell because the sentence is condi- 
tioned upon his continued noncompliance with the court’s order. 
Id.; Hammond v. Hammond, 3 Neb. App. 536, 529 N.W.2d 542 
(1995). When a punitive sanction is imposed, the sanction is 
much more like a criminal sentence, because it is not subject to 
mitigation if the sanctioned party complies with the court’s 
order. In re Contempt of Liles, supra; Hammond v. Hammond, 
supra. A punitive contempt sanction is a final, appealable order. 
Hammond v. Hammond, supra. Additionally, it has been held 
that contempt proceedings are in their nature criminal, that-no 
presumptions will be indulged in to support a conviction for 
contempt, and that contempt proceedings are governed by the 
strict rules of construction applicable to criminal prosecutions. 
See, e.g., Paasch v. Brown, supra; Thomas v. Thomas, 132 Neb. 
827, 273 N.W. 483 (1937); Wright v. Wright, 132 Neb. 619, 272 
N.W. 568 (1937); Hawes v. State, 46 Neb. 149, 64 N.W. 699 
(1895). 

In the present case, it is beyond dispute that Tyler’s actions 
and profanities directed at the court during the hearing consti- 
tuted direct contempt. The sanction imposed was ordered as a 
punishment for that contemptuous action and was a punitive 
sanction. The issue before us is whether or not dismissal of a lit- 
igant’s petition is a permissible punitive sanction for direct 
contempt. 


2. DENIAL OF PRIVILEGES 
Our research has revealed a lack of authority in this jurisdic- 
tion on the question of whether a district court can deny a plain- 
tiff the privilege of proceeding with a cause of action as a sum- 
marily imposed sanction for contempt. The closest case that we 
can find to reaching this issue is Winter v. Doane, 210 Neb. 499, 
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315 N.W.2d 262 (1982). In Winter v. Doane, the Supreme Court 
affirmed a finding of contempt and the dismissal of a cross-peti- 
tion. We note that the opinion was a per curiam opinion signed 
by only five judges, two of whom were district court judges sit- 
ting with the Supreme Court on that particular case. There is no 
analysis to explain the holding, nor is there any further author- 
ity offered on the issue. We are unable to tell if the sanction was 
imposed summarily or after notice and a hearing, and we are 
unable to tell if the sanction was imposed as a coercive or puni- 
tive sanction. In short, we cannot determine the basis for the 
holding, or how to apply it to other circumstances. 

In In re Interest of Krystal P. et al.,251 Neb. 320, 557 N.W.2d 
26 (1996), the Supreme Court directly addressed, and discussed, 
the issue of whether the district court could impose a sanction 
beyond a fine or imprisonment as a sanction for contempt. In Jn 
re Interest of Krystal P. et al., the Supreme Court was specifi- 
cally concerned with whether an award of attorney fees could be 
a proper sanction for contempt. The Supreme Court first recog- 
nized that the statutory section outlining a court of record’s 
authority to impose a fine or imprisonment as a sanction for con- 
tempt is not meant to supplant the court’s inherent powers con- 
cerning contempt. The Supreme Court then analyzed the issue 
of imposing attorney fees as a sanction under the same rules 
applicable to imposing attorney fees outside the context of con- 
tempt actions. The Supreme Court concluded that there was a 
uniform course of practice in this jurisdiction of using attorney 
fees as a sanction for contempt, and affirmed the district court’s 
use of such fees as a sanction in the case at issue. 

We find the Supreme Court’s analysis and treatment of the 
issue of attorney fees as a potential sanction for contempt in In 
re Interest of Krystal P. et al., supra, to be instructive and help- 
ful in considering the similar issue in the present case. In both 
In re Interest of Krystal P. et al. and the present case, the issue 
on review concerns the propriety of imposing a sanction other 
than a fine or imprisonment for a litigant’s contemptuous 
actions. As such, we conclude the relevant analysis, according to 
In re Interest of Krystal P. et al., is whether the court would be 
justified in dismissing Tyler’s petition outside the arena of con- 
tempt proceedings. 
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3. RESOLUTION 

Tyler’s actions in the present case clearly constitute direct 
contempt. We find that issue to be beyond serious dispute. 
Clearly, the district court judge was not obligated to sit idle and 
absorb such punishment from a litigant. The contemptuous 
actions were certainly punishable. The issue really is whether 
the court had the authority to punish in the manner chosen in 
this case. 

We note that Tyler has a lengthy and significant history of liti- 
gious behavior in the courts of this jurisdiction. See State ex rel. 
Tyler v. Douglas Cty. Dist. Ct., 254 Neb. 852, 580 N.W.2d 95 
(1998). The Supreme Court has affirmed a holding of the 
Douglas County District Court limiting Tyler to filing one law- 
suit per month when proceeding in forma pauperis. Jd. A num- 
ber of Tyler’s previous lawsuits have been dismissed as 
frivolous, and most of his prior lawsuits, after using judicial 
resources which could be made available to other litigants, have 
been disposed of prior to requiring a trial on the merits. Jd. 
However, we must be cautious in the present case to decide the 
merits of the issue independent of consideration that the litigant 
at issue is Tyler. Our resolution of this case must be governed 
with consideration that what sanctions are permissible for con- 
temptuous actions are permissible against all litigants, and an 
otherwise impermissible sanction cannot be approved of in the 
present case solely on the basis that the litigant to be affected is 
Tyler. 

The possible frivolity of the present action is not at issue at 
the current time, and Tyler’s history of filing frivolous lawsuits 
must not cloud our treatment of the issue in the present case. On 
appeal, the defendants assert that the court was justified in dis- 
missing the action pursuant to Neb. Rev. Stat. § 25-2308 
(Reissue 1995). Section 25-2308 allows the court to dismiss the 
case or permit the affiant to proceed upon payment of costs if 
the allegation of poverty made in a poverty affidavit is untrue, or 
if the court is satisfied that the action is frivolous or malicious. 
According to the defendants, Tyler was proceeding under a 
poverty affidavit, his action was clearly frivolous, and the court 
was accordingly warranted in dismissing the case pursuant to 
this section, We disagree, however, because the court did not 
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make any finding of frivolousness. In fact, our review of the 
record indicates that it is impossible for us to make a finding of 
whether Tyler’s petition is frivolous. The petition is not clear as 
to what relief is being sought, which is further evidenced by the 
posture in which the case has come to us: the defendants filed a 
motion to make more definite and certain. At the present time, 
we cannot determine whether the petition is frivolous or not; the 
district court did not make any findings on that issue, and in fact, 
the issue has not been litigated at all. 

Following the reasoning and analysis espoused by the 
Nebraska Supreme Court in Jn re Interest of Krystal P. et al., 
251 Neb. 320, 557 N.W.2d 26 (1996), our resolution of the ques- 
tion of the propriety of dismissal of the petition as a sanction for 
contempt is governed by looking at the district court’s authority 
to dismiss actions on the court’s own motion outside the context 
of contempt proceedings. Neb. Rev. Stat. § 25-601 (Reissue 
1995) allows the court to dismiss actions without prejudice on 
the court’s own motion where the plaintiff fails to appear at trial, 
for want of necessary parties, or for the disobedience by the 
plaintiff of an order concerning the proceedings in the action. In 
the present case, none of these situations was present. There was 
no specific order of the court which Tyler was in violation of. As 
such, dismissal on the court’s own motion was not properly 
achieved pursuant to this statutory provision. We are unable to 
find any other authority which would allow the district court to 
dismiss the petition on the court’s own motion in the present 
case. 

Section 25-2121 codifies the common-law tradition of impos- 
ing a fine or imprisonment as an appropriate sanction for con- 
tempt. In the present case, Tyler is already imprisoned, and his 
frequent use of in forma pauperis status indicates the unlikeli- 
hood that he has access to significant financial resources to pay 
a fine. This does not mean, however, that an additional term of 
imprisonment as a sanction for his contemptuous actions is 
infeasible. In State v. Watson, 182 Neb. 692, 157 N.W.2d 156 
(1968), the Nebraska Supreme Court recognized that imposing 
prison time as a sanction for contempt is feasible even when a 
criminal defendant is already subject to imprisonment for a sep- 
arate criminal offense. In State v. Watson, the court was pre- 
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sented with a factually similar case, in that the criminal defend- 
ant used a series of repetitive obscenities to berate the integrity 
of the trial judge. The defendant was found in contempt, and in 
addition to the prison time which the defendant faced as a result 
of his criminal conviction, the court imposed an additional 
6-month sentence for the contempt finding. The Supreme Court 
approved of such a sanction. 

Although we wholeheartedly agree that Tyler’s conduct dur- 
ing this hearing was inappropriate and reflects unwarranted dis- 
respect for the district court and the judicial process, we are not 
free to approve of the court’s unwarranted dismissal of the 
action. Pursuant to our statutes, the court may only dismiss the 
case on the court’s own motion in certain specified situations, 
none of which were present in this case. As such, we must 
reverse the court’s dismissal, and remand the case. 


V. CONCLUSION 
Because the court erroneously dismissed the case, the dis- 
missal order is reversed, and the case remanded for further pro- 
ceedings, including the imposition of an appropriate sanction 
for Tyler’s contemptuous actions herein. 
REVERSED AND REMANDED. 


HANNON, Judge, concurring. 

I concur with Chief Judge Irwin’s opinion, but I wish to point 
out that because of Tyler’s conduct, the court properly con- 
cluded the hearing. However, the judge stated, “Mr. Tyler, 
you’re in contempt of court,” but did not impose any sanction in 
Tyler’s presence which is referenced in the bill of exceptions. 
The judge merely noted the sanction in what appears to be an 
unsigned trial docket note: “Based on plaintiff’s contemptuous 
conduct during this hearing, this case is dismissed.” I have seri- 
ous doubts as to the validity of the order, but if valid, Tyler was 
punished for contempt without being present. In my opinion, the 
proceedings used by the trial court was too “summary,” and 
amounted to no proceedings at all. 

The lack of a formal order containing findings in accordance 
with the following authority is in my opinion also a fatal error. 
In Gonzalez v. State, 119 Neb. 13, 226 N.W. 801 (1929), the 
Supreme Court stated, in significant part: “A judgment of 
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[direct] contempt must state the facts constituting the contempt, 
and a judgment which merely states the conclusion of the court 
will not sustain a sentence of imprisonment for contempt.” 
(Syllabus of the court.) This case is cited in Tastee Inn, Inc. v. 
Beatrice Foods Co., Inc., 167 Neb. 264, 92 N.W.2d 664 (1958). 
In the latter case, the Supreme Court reviewed several cases 
involving direct contempt. The Tastee Inn, Inc., case recognized 
that no complaint or charge was filed and then states: 
“It is not sufficient to state in a general way the conclu- 
sions of fact on which the conviction is based. The facts 
themselves must be stated, from which the reviewing court 
can see that the ultimate fact of guilt is properly and justly 
found. The findings of the court fail to meet this require- 
ment. The record contains a bill of exceptions setting forth 
the proceedings in which the plaintiff was adjudged guilty 
of contempt. This does not aid the findings or supply such 
facts as should be contained therein.” 
167 Neb. at 267, 92 N.W.2d at 666. The conviction was reversed. 
While this case is probably without merit, it is at least theoreti- 
cally possible that it is of great importance. In my opinion, the 
case must be reversed because no proper order was entered. 

At the time of the contempt, the trial court was merely giving 
Tyler the benefit of a discretionary telephonic hearing under 
Neb. Rev. Stat. § 24-734(3) (Reissue 1995). The easy solution 
would have been for the court to end the hearing as it did and 
then to rule upon the motion before it without offering Tyler fur- 
ther opportunity to be heard by telephonic conferences. If Tyler 
would be unable to appear at the next hearing because of his 
imprisonment, so be it. Such would be a more appropriate pro- 
cedure in my opinion than the one used by the trial court. 

In my opinion, the sanction levied by the trial court merely 
manifests that Tyler succeeded in seriously bugging the trial 
judge and tying up the court system with his senseless vulgarity. 
I am sure that that is all he intended by his contempt. 

SIEVERS, Judge, dissenting. 

I must respectfully dissent. To conclude that Tyler’s state- 
ments made directly to the trial court are contemptuous is no 
more difficult than saying that the sky is blue or that there is a 
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lot of sand at the beach. My esteemed colleagues find that a 
court cannot dismiss Tyler’s lawsuit as punishment for his direct 
contempt. Direct contempt is that which occurs in the presence 
of the court so that the court has personal knowledge of the facts 
and no need to inform itself of them by witnesses or other evi- 
dence. In re Contempt of Potter, 207 Neb. 769, 301 N.W.2d 560 
(1981). Tyler’s conduct was direct contempt. 

My colleagues analyze the matter under Neb. Rev. Stat. 
§ 25-601 (Reissue 1995), dealing with the court’s ability to dis- 
miss actions without prejudice on its own motion. I believe that 
the more correct statutory analysis is under Neb. Rev. Stat. 
§ 25-2121 (Reissue 1995), which provides that every court of 
record shall have the power to punish by fine and imprisonment, 
as for criminal contempt, persons guilty of disorderly, contemp- 
tuous, or insolent behavior toward the court. Admittedly, the 
statute does not include dismissal of the underlying action as an 
express statutory remedy. However, it has long been recognized 
that “[t]he power to punish for contempt is incident to every 
judicial tribune, derived from its very constitution, without any 
expressed statutory aid.” Kregel v. Bartling, 23 Neb. 848, 852, 
37 N.W. 668, 670 (1888). More recently, it was held that the 
courts of this state have the inherent power to do those things 
reasonably necessary for the administration of justice in the 
exercise of their jurisdiction. Kovarik v. County of Banner, 192 
Neb. 816, 224 N.W.2d 761 (1975). 

With these doctrines in place, it is appropriate to recognize 
the impossibility of meaningfully punishing Tyler for his direct 
contempt, except by dismissing the underlying action. This only 
puts a very brief brake on his hobby of litigation from his peni- 
tentiary cell. He has filed a storm of lawsuits, the great majority 
of which lack even a semblance of merit and do little but steal 
judicial resources (at taxpayer expense) from litigants who are 
before the trial and appellate courts in good faith. See State ex 
rel. Tyler v. Douglas Cty. Dist. Ct., 254 Neb. 852, 580 N.W.2d 
95 (1998) (district court order restricting Tyler to one lawsuit 
per month when proceeding in forma pauperis upheld by 
Supreme Court). 

Therefore, the question against this backdrop is how to pun- 
ish Tyler for his obviously contemptuous conduct given that he 
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has neither freedom nor money, the two matters provided for in 
the statutory provision on contempt, § 25-2121. I would hold 
that to punish Tyler by dismissing his lawsuit is an appropriate 
vehicle to address his behavior and is an appropriate exercise of 
the trial court’s inherent power. In this instance, Tyler’s conduct 
is also contrary to the underlying notion in our courts that liti- 
gants act like civilized adults. If Tyler’s lawsuit cannot be dis- 
missed as punishment for his profane verbal abuse of the trial 
judge, then we will have allowed Tyler to degrade the decorum 
and sanctity of our judicial process, all to no good purpose 
except his own amusement. I would affirm. 


EVELYN M. KULHANEK, APPELLANT, V. UNION PACIFIC 
RAILROAD COMPANY, A FOREIGN CORPORATION, ET AL., APPELLEES. 
598 N.W. 2d 67 


Filed July 27, 1999. No. A-98-515. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
Sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. ____. On a motion for summary judgment, the question is not how a factual issue is 
to be decided, but whether any real issue of material fact exists. 

3. Motor Vehicles: Railroads. A motorist approaching a railroad crossing has a duty to 
look and listen at a time and place where looking and listening will be effective to pre- 
vent an accident. Such motorist also has a duty to stop where a reasonably prudent 
person would have considered a stop necessary under the circumstances. 

4. Motor Vehicles: Railroads: Negligence. Failure to look and listen when approaching 
a railroad crossing or to stop where a reasonably prudent person would stop may be 
evidence of negligence; however, it is not contributory negligence as a matter of law. 

5. Motor Vehicles: Railroads: Liability. If a railroad crossing is unusually dangerous 
because the view of the motorist is so obstructed as to require that he place himself in 
a position of peril dangerously near the tracks before he has a view of the oncoming 
train, the railroad company will be held liable, unless it can show that it took unusual 
precautions, such as reducing the speed of the train or increasing its warnings and pro- 
viding signaling devices, et cetera. The theory of this doctrine is that the railroad may 
not rely upon the duty of the motorist to stop and look if the physical circumstances 
are such that stopping and looking will do the motorist no good. 

6. Summary Judgment: Trial. Summary judgment should not be used to deprive a lit- 
igant of a formal trial if there is a genuine issue of fact. 
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7. Summary Judgment. Unswom summaries of facts or arguments and of statements 
which would be inadmissible in evidence are of no effect in a motion for summary 
judgment. 

8. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 


Appeal from the District Court for Dodge County: Mark J. 
FUHRMAN, Judge. Reversed. 


James A. Davis, of Davis & Associates, for appellant. 


Raymond J. Hasiak and Anne Marie O’Brien for appellee 
Union Pacific Railroad Company. 


HANNON, SIEVERS, and CARLSON, Judges. 


CARLSON, Judge. 
INTRODUCTION 
Evelyn M. Kulhanek appeals from a grant of summary judg- 
ment by the district court for Dodge County, Nebraska, in this 
negligence action. For the reasons set forth below, we reverse. 


BACKGROUND 

On July 19, 1995, at approximately 1:30 a.m., Kulhanek was 
driving a van along a service road within the Fremont, 
Nebraska, rail yard, transporting two employees of the Union 
Pacific Railroad Company (Union Pacific). Kulhanek was 
employed by Brown’s Crew Car of Wyoming, Inc., doing busi- 
ness as Armadillo Express (Brown’s), an independent company 
that had contracted with Union Pacific to transport for-hire loco- 
motive crewmembers to and from trains in the Fremont rail 
yard. On that night, Kulhanek drove onto a rail crossing and 
stopped her van on the tracks. The van was struck on the driver’s 
side by a Union Pacific switch engine, which pushed the van 
several yards down the track. Kulhanek allegedly suffered 
injuries, but neither of her passengers was hurt. 

At the time of the accident, Kulhanek was 68 years old. She 
had been employed by Brown’s or its predecessor company, 
Cimarron, for more than 8 years, and had been driving in the 
same geographic area throughout that time. The Fremont rail 
yard contains numerous railroad tracks that are used day and 
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night by locomotives switching railcars and making up trains. 
The area is well lighted. The crossing in question was not a pub- 
lic crossing, but, rather, a level crossing made of packed gravel 
within the rail yard. There is no issue as to any problem with 
traversing that crossing. 

According to Kulhanek, on the night of the accident, she 
found her approach to the crossing partially encumbered by a 
bus that was parked adjacent to the tracks, which required her to 
drive around it and approach the crossing from a position paral- 
lel to the tracks. She claims this created a distraction. Union 
Pacific alleges that the bus was not parked in such a manner as 
to impede the progress of Kulhanek’s van. 

Kulhanek brought a common-law negligence claim against 
Union Pacific, alleging that Union Pacific was negligent in (1) 
failing to inform her that switch engines would begin operating 
during the “ ‘graveyard shift’”; (2) failing to sound a bell or 
whistle, “‘as required by statute’”; (3) not keeping a proper 
lookout; (4) not keeping its locomotive under proper control; (5) 
parking or allowing the bus to be parked adjacent to the track; 
and (6) operating its locomotive at an excessive speed. In Union 
Pacific’s answer, it generally denied any negligence on its part 
and alleged that Kulhanek was contributorily negligent. 

Union Pacific then moved for summary judgment and offered 
five exhibits in support of that motion. Among them was exhibit 
4, the deposition of Kulhanek, which was received without 
objection. Union Pacific next offered exhibit 5, a transcribed 
tape-recorded interview of Kulhanek, purportedly made the 
same day as the accident. Kulhanek objected to that exhibit on 
grounds of hearsay, foundation, best evidence rule, and the 
‘rule of completeness.’” Exhibit 5 was received over objec- 
tion. Union Pacific next offered exhibit 6, the deposition of an 
investigator for Union Pacific, which was received without 
objection. Next, Union Pacific offered exhibit 7, a statement by 
W.B. Dixon, an engineer who was a passenger in the van, made 
to a Union Pacific claims specialist. Kulhanek objected to this 
exhibit on grounds of hearsay, foundation, best evidence, and 
the “‘rule of completeness.’” It was received over objection. 
Finally, Union Pacific offered exhibit 8, four photographs of the 
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accident scene, which was received over Kulhanek’s founda- 
tional objection. 
The district court granted the motion for summary judgment 
on April 22, 1998. The court found, in relevant part: 
1. ... The train had its headlights on and a crewman rid- 
ing on the steps in front to direct the engineer in his 
movements... . 


3. The evidence . .. conclusively shows that the bus was 
not an impediment to Plaintiff’s travel, or close enough to 
the crossing to alter her route of travel or her view of the 
oncoming train. No reasonable mind would possibly con- 
clude that the bus caused Plaintiff to stop her car on the top 
of the tracks and to fail to look for the possible presence of 
an oncoming train. 

4. A motorist has a duty to look and listen for approach- 
ing trains at railroad crossings and, if she fails to do so, the 
railroad should be granted summary judgment. When a 
motorist drives an automobile squarely across the track 
and stops without looking for approaching trains, she is 
guilty of contributory negligence as a matter of law and 
barred from recovery. 

Kulhanek filed her notice of appeal on May 19, 1998. 


ASSIGNMENTS OF ERROR 
Kulhanek makes three assignments of error, which we will 
address in the following order: (1) The district court erred in 
relying upon the statements of Kulhanek and Dixon in consider- 
ing the motion for summary judgment, (2) the district court 
erred in granting summary judgment, and (3) the district court 
erred by failing to address all contested material issues of fact. 


STANDARD OF REVIEW 
In reviewing an order granting a motion for summary judg- 
ment, an appellate court views the evidence in a light most 
favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences deducible from the evi- 
dence. O’Connor v. Kaufman, 250 Neb. 419, 550 N.W.2d 902 
(1996). 
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ANALYSIS 


GENERAL STANDARDS FOR SUMMARY JUDGMENT 

{1,2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Elliott v. First Security Bank, 249 Neb. 597, 544 
N.W.2d 823 (1996); Neb. Rev. Stat. § 25-1332 (Reissue 1995). 
On a motion for summary judgment, the question is not how a 
factual issue is to be decided, but whether any real issue of mate- 
rial fact exists. Maloley v. Shearson Lehman Hutton, Inc., 246 
Neb. 701, 523 N.W.2d 27 (1994). 


WHETHER SUMMARY JUDGMENT WAS 
APPROPRIATE ON GROUNDS OF 
CONTRIBUTORY NEGLIGENCE BY KULHANEK 

From its order, it is clear that the district court rested its grant 
of summary judgment upon its conclusion that Kulhanek was 
contributorily negligent as a matter of law to such a degree as to 
bar recovery. We disagree. 

Union Pacific argues, and the district court agreed, that 
Kulhanek had a duty to look and listen for the train and to keep 
her van under such control that she could stop to avoid a colli- 
sion. Because Kulhanek proceeded onto the tracks, Union 
Pacific asserts that she was sufficiently contributorily negligent 
to bar plaintiff’s recovery as a matter of law. That is an over- 
simplification of Kulhanek’s duty. 

[3] The general rule is that a motorist approaching a railroad 
crossing has a duty to look and listen at a time and place where 
looking and listening will be effective to prevent an accident. 
Such motorist also has a duty to stop where a reasonably prudent 
person would have considered a stop necessary under the cir- 
cumstances. Crewdson v. Burlington Northern RR. Co., 234 
Neb. 631, 452 N.W.2d 270 (1990). See, also, Anderson v. Union 
Pacific RR. Co., 229 Neb. 321, 426 N.W.2d 518 (1988); Neb. 
Rev. Stat. § 60-6,170 (Reissue 1998). 
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[4] Failure to look and listen when approaching a railroad 
crossing or to stop where a reasonably prudent person would 
stop may be evidence of negligence; however, it is not contrib- 
utory negligence as a matter of law. Crewdson, supra. If there is 
a reasonable excuse for not seeing an approaching train, such as 
an obstruction preventing one from seeing the train or a distrac- 
tion diverting the attention, the question whether conduct in 
traversing a railroad crossing is reasonable is a matter for the 
jury. Id. 
In Anderson, supra, the plaintiffs’ tractor-trailer was damaged 
when struck by a train at a public crossing containing three sets 
of railroad tracks. Seventeen empty hopper cars had been parked 
218 feet east of the crossing. The plaintiffs alleged that the loca- 
tion of these empty cars created a dangerous and hazardous rail- 
road crossing. Union Pacific claimed that the plaintiffs’ agent 
was contributorily negligent because of his failure to comply 
with the above-stated duties to look, listen, and stop. 
[5] In determining contributory negligence, the Nebraska 
Supreme Court has considered the “ ‘dangerous trap doctrine’ ”: 
“ “(Hf a [railroad] crossing is unusually dangerous because 
the view of the motorist is so obstructed as to require that 
he place himself in a position of peril dangerously near the 
tracks, before he has a view of the oncoming train, the rail- 
road company will be held liable, unless it can show that it 
took unusual precautions, such as reducing the speed of the 
train, or increasing its warnings and providing signaling 
devices, etc. The theory of this doctrine is that the railroad 
may not rely upon the duty of the motorist to stop and look, 
if the physical circumstances are such that stopping and 
looking will do the motorist no good.’ ” 

Anderson, 229 Neb. at 330, 426 N.W.2d at 523, quoting 

Bertrand v. Missouri Pacific Railroad Company, 160 So. 2d 19 

(La. App. 1964). 

In Kulhanek’s deposition, she asserted that the bus created a 
distraction that resulted in the collision: 

Q. [By Union Pacific’s counsel] [P]rior to going onto 
that crossing, had you stopped the van? 


A. Yes. 
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Q. Can you tell me where it was that you stopped the 
van? 


A. My van was pointed west. 


Q. .. . [W]hen you stopped, you were parallel with the 
railroad tracks? 

A. When I first stopped, before I made my turn, yes. 

Q. When you stopped there, did you look to your left 
and to your right to see if the tracks were clear? 

A. No. We looked as good as we could look as — I was 
between a bus and the crossover, so as I was going around 
the bus to go get to the crossover, I was trying to avoid hit- 
ting the bus, and so as I made a left-hand turn, I was on the 
track, because the bus was interfering with everything. I 
mean, if it wasn’t for the bus, I’d have been — I wouldn’t 
have been on the track. 

Q. You're indicating that a bus obscured your vision? 

A. Chicago Northwestern work bus was parked parallel 
to the tracks in front of the crossover. In order for me to get 
to the crossover, I had to go — instead of going right up 
here and stopping, I had to go around the bus and go west. 

So I was between the track and the bus, and of course, 
beings the bus was so close, we were paying attention to 
the bus. 

Viewing the evidence in a light most favorable to Kulhanek, 
and giving her the benefit of all reasonable inferences deducible 
from the evidence, we find the evidence shows that there was a 
bus parked within the vicinity of the crossing Kulhanek 
attempted to traverse. A jury could reasonably find that 
Kulhanek’s view of the Union Pacific engine and her approach 
to the crossing were so obstructed as to require that she place 
herself in a position of peril before she could see the oncoming 
train. 

{6] This is a question of fact and should be decided by the 
trier of fact at a trial, not in summary judgment proceedings. 
“Summary judgment should not be used to deprive a litigant of 
a formal trial if there is a genuine issue of fact.” Medley v. Davis, 
247 Neb. 611, 619, 529 N.W.2d 58, 64 (1995). It was, accord- 
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ingly, error for the district court to enter summary judgment on 
these grounds. 


STATEMENTS BY DIXON AND KULHANEK 

Having found reversible error, we nevertheless deem it nec- 
essary to discuss Kulhanek’s second assignment of error, that 
the district court erred in considering the statements to Union 
Pacific investigators made by Kulhanek and Dixon, because that 
issue may recur in subsequent proceedings. See Mandery v. 
Chronicle Broadcasting Co., 228 Neb. 391, 423 N.W.2d 115 
(1988). 

[7] Section 25-1332 provides that a motion for summary 
judgment be supported by “pleadings, depositions, and admis- 
sions on file, together with the affidavits, if any.” The statements 
by Kulhanek and Dixon are clearly not pleadings, depositions, 
or admissions. Accordingly, the district court could not consider 
them on this motion unless they are deemed affidavits, pursuant 
to Neb. Rev. Stat. § 25-1334 (Reissue 1995). We note that those 
statements, although transcribed, were unsworn. In construing 
§ 25-1334, this court has held that unsworn summaries of facts 
or arguments and of statements which would be inadmissible in 
evidence are of no effect in a motion for summary judgment. 
White v. Ardan, Inc., 230 Neb. 11, 430 N.W.2d 27 (1988). 
Accordingly, it was an abuse of discretion, and error, for the dis- 
trict court to consider those statements. 

Union Pacific argues that even if the district court erred in 
considering those statements, the error should be deemed harm- 
less and, accordingly, not an abuse of discretion, “since the dis- 
trict court’s decision to grant summary judgment was correct 
and not based upon this evidence.” Brief for appellee Union 
Pacific at 28. 

We disagree on both counts. At the threshold, for the reasons 
set out above, we find that summary judgment was inappropri- - 
ately granted on the properly admitted record. 

Moreover, it does appear that the district court did rely, at 
least in part, upon those statements. For example, although the 
court makes the factual assertion that a crewmember was riding 
on the front of the train, the only reference to that scenario is 
contained within Dixon’s improperly admitted statement. 
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Because the district court does not cite to the record, we cannot 
discern whether any of its other conclusions similarly rest upon 
improperly admitted testimony. In such a situation, the better | 
course is to reverse the grant of summary judgment. 
[S]ummary judgment is an extreme remedy because sum- 
mary judgment may dispose of a crucial question in litiga- 
tion, or the litigation itself, and may thereby deny a trial to 
the party against whom the motion for summary judgment 


is directed. . . . Moreover, overruling a motion for sum- 
mary judgment effectuates no real harm to the moving 
party 


Schade v. County of Cheyenne, 254 Neb. 228, 232, 575 N.W.2d 
622, 625 (1998). 

[8] We do not, however, address Kulhanek’s third assignment 
of error, that the district court erred by failing to address all con- 
tested material issues of fact, because that issue is not likely to 
recur in further proceedings. An appellate court is not obligated 
to engage in an analysis which is not needed to adjudicate the 
case and controversy before it. Kelly v. Kelly, 246 Neb. 55, 516 
N.W.2d 612 (1994). 


CONCLUSION 
For the above-stated reasons, the order of summary judgment 
by the district court is reversed. 
REVERSED. 


TERRI HOWELL, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
JOHN GREASON, DECEASED, APPELLANT, V. 
DouGLas CouNTy, NEBRASKA, APPELLEE. 
MARGARET GREASON, APPELLANT, V. 
Douctas County, NEBRASKA, APPELLEE. 
597 NW.2d 636 


Filed Aug. 3, 1999. Nos. A-98-522, A-98-523. 


1. Negligence: Damages: Proximate Cause. In order to prevail in a negligence action, 
there must be a legal duty on the part of the defendant to protect the plaintiff from 
injury, a failure to discharge that duty, and damage proximately caused by the failure 
to discharge that duty. 
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2. Negligence: Evidence: Proximate Cause. A plaintiff in a negligence action is 
required to adduce evidence showing there was a negligent act on the part of the 
defendant and that such act was the cause of the plaintiff's injury. 

3. Negligence: Circumstantial Evidence: Proof: Proximate Cause. While circum- 
stantial evidence may be used to prove causation, the evidence must be sufficient to 
fairly and reasonably justify the conclusion that the defendant’s negligence was the 
proximate cause of the plaintiff’s injury. 

4. Trial: Negligence: Proximate Cause. Determination of causation is ordinarily a mat- 
ter for the trier of fact. 

5. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought pur- 
suant to the Political Subdivisions Tort Claims Act, the findings of the trial court will 
not be disturbed on appeal unless they are clearly wrong, and when determining the 
sufficiency of the evidence to sustain the verdict, it must be considered in the light 
most favorable to the successful party. Every controverted fact must be resolved in 
favor of such party, and it is entitled to the benefit of every inference that can reason- 
ably be deduced from the evidence. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


David L. Buelt and Daniel L. Rock, of Ellick, Jones, Buelt, 
Blazek, & Longo, for appellants. 


James S. Jansen, Douglas County Attorney, Christine A. 
Lustgarten, and Willow T. Head for appellee. 


IRWIN, Chief Judge, and Mugs and InBopy, Judges. 


Mugs, Judge. 
INTRODUCTION 

On December 13, 1993, John Greason and his wife, Margaret 
Greason, were driving westbound on Pacific Street. At the time, 
it was raining and sleeting. Nikki Werth was traveling eastbound 
on Pacific Street when she lost control of her car, crossed into 
the westbound lane, and struck the Greason vehicle head on. 
John and Margaret were severely injured in the accident, and 
John subsequently died from his injuries. Construction work on 
Pacific Street had just been completed; however, work remained 
to be done on both shoulders. Terri Howell, personal represen- 
tative of the estate of John Greason, brought this action pursuant 
to the Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§ 13-901 et seq. (Reissue 1991 & Cum. Supp. 1992), against 
Douglas County, Nebraska, to recover for injuries John Greason 
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received in the automobile accident. Margaret Greason also 
sued Douglas County for injuries she received in the accident. 
The matters were consolidated for trial. After trial, the trial court 
found in favor of Douglas County and dismissed Howell’s and 
Margaret Greason’s petitions. Howell and Margaret Greason 
(the plaintiffs) have timely appealed. For the reasons set forth 
below, we affirm. 


PETITIONS 
We first note that the plaintiffs’ petitions and briefs on appeal 
are nearly identical. Therefore, in order to avoid unnecessary 
confusion, we will discuss this case as if there was only one 
petition filed and one appeal. 
In the plaintiffs’ third amended petition, filed March 22, 
1996, they alleged the following: ~ 
On December 13, 1993, at approximately 3 p.m., John 
Greason was driving westbound on Pacific Street near the inter- 
section of 192d Street. Margaret Greason was a passenger in the 
car. Pacific Street is a two-lane road with one lane for eastbound 
traffic and one lane for westbound traffic. Werth was driving 
eastbound on Pacific Street when she lost control of her vehicle, 
crossed the center of Pacific Street, and hit the Greason vehicle 
head on. At the time of the accident, Pacific Street was under 
construction for repairs and improvements. 
The plaintiffs further alleged that at the time of the accident, 
Werth was unfamiliar with the roadway at the site of the colli- 
sion and did not have any knowledge of the condition of the 
highway and shoulder. 
Ms. Werth lost control of her car because she drove into 
the construction area without adequate warning by signs or 
otherwise concerning the special conditions caused by the 
construction activity and the new pavement which had 
been laid in the area and without adequate direction by 
signs or otherwise to reduce speed accordingly. 

It was alleged that John Greason saw the Werth vehicle coming 

but was unable to take evasive action because of the lack of a 

safe shoulder. _ 

The plaintiffs contended that Douglas County was negligent 
in failing to display proper construction warning signs, failing to 
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properly decrease the speed limit in the area of the construction 
site, failing to provide a reasonably safe and proper route for 
traffic along Pacific Street during its construction, and failing to 
provide safe shoulders. The plaintiffs further alleged that John 
Greason died as a result of the injuries sustained in the accident. 

A bench trial was held January 20 through 23, 1998. The evi- 
dence will be discussed later as necessary to this opinion. The 
trial court found that there was a dispute as to whether an advi- 
sory speed limit was posted near the site of the accident. 
However, the court determined that even if the advisory speed 
sign was not posted, it would be pure speculation for the court 
to assume that Werth would have slowed down or attempted to 
slow down if a sign was posted. The court also found that the 
shoulders on Pacific Street were not completed but that John 
Greason could have driven onto the north shoulder. The court 
stated that it would not speculate on what would have happened 
if John Greason had driven onto the shoulder. The court held 
that the sole proximate cause of the accident was the negligence 
of Werth. Accordingly, the trial court dismissed the petition. The 
plaintiffs timely appeal. 


ASSIGNMENTS OF ERROR 

The plaintiffs contend that the trial court erred in failing to 
find Douglas County negligent as a matter of law for failing to 
post signs requiring motorists to reduce their speed through the 
construction area, in not finding that Werth would have slowed 
down if the appropriate signs were in place, in finding that John 
Greason could have used the north shoulder as an escape, and in 
finding that any negligence on the part of Douglas County was 
not the proximate cause of the accident. 


STANDARD OF REVIEW 

In actions brought pursuant to the Political Subdivisions Tort 
Claims Act, the findings of the trial court will not be disturbed 
on appeal unless they are clearly wrong, and when determining 
the sufficiency of the evidence to sustain the judgment, it must 
be considered in the light most favorable to the successful party. 
Every controverted fact must be resolved in favor of such party, 
and it is entitled to the benefit of every inference that can rea- 
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sonably be deduced from the evidence. McIntosh v. Omaha 
Public Schools, 254 Neb. 641, 578 N.W.2d 431 (1998). 


DISCUSSION 

[1,2] In order to prevail in a negligence action, there must be 
a legal duty on the part of the defendant to protect the plaintiff 
from injury, a failure to discharge that duty, and damage proxi- 
mately caused by the failure to discharge that duty. Bargmann v. 
Soll Oil Co., 253 Neb. 1018, 574 N.W.2d 478 (1998). A plaintiff 
in a negligence action is required to adduce evidence showing 
there was a negligent act on the part of the defendant and that 
such act was the cause of the plaintiff’s injury. Parker v. 
Lancaster Cty. Sch. Dist. No. 001, 256 Neb. 406, 591 N.W.2d 
532 (1999). The mere happening of an accident is insufficient as 
a matter of law to prove negligence. Jd. 

At trial, the plaintiffs alleged several theories as to Douglas 
County’s negligence. The trial court determined that even if 
Douglas County had been negligent, any such negligence was 
not the proximate cause of the accident. On appeal, the plaintiffs 
focus on two of the theories—the claim that Douglas County 
was negligent in the construction of the north shoulder and the 
assertion that Douglas County was negligent in failing to reduce 
the speed limit through the construction zone. 

Before beginning our discussion, we note that when this case 
was originally filed, two additional parties were named as defend- 
ants. The trial court granted summary judgment in favor of those 
two defendants, and this court affirmed that judgment in a mem- 
orandum opinion filed May 28, 1998, cases Nos. A-97-096, 
A-97-097, A-97-769, and A-97-770. Douglas County fre- 
quently cites to this memorandum opinion and suggests that this 
court has already decided the issues raised in the current appeal. 
We disagree. First, Douglas County was not a party to the sum- 
mary judgment proceedings. Moreover, evidence that was 
offered in the summary judgment proceedings was not offered at 
trial in the present case, and evidence that was offered at trial in 
the present case was not offered in the summary judgment pro- 
ceedings. Accordingly, we review only that evidence offered at 
the trial in determining whether the trial court was clearly wrong 
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in determining that Douglas County was not liable for the 
injuries suffered by the plaintiffs. 


North Shoulder. 

Albert Klais, a licensed professional engineer, testified that 
one of the functions of a shoulder is to provide a space to escape 
potential accidents or reduce their severity. Klais opined that the 
construction of the north shoulder was deficient in several 
respects. Klais explained that the shoulder of the road should be 
angled slightly downward in order to permit water to drain off 
the roadway. However, the shoulder should not decline more 
than 6 inches from the pavement edge. According to Klais, the 
north shoulder declined more than 6 inches, and it had a lip 
which prevented the water from draining properly, causing ruts 
in the shoulder. Thus, Klais opined, the north shoulder did not 
provide “a safe refuge for performing an avoidance maneuver.” 

Jane Jochim was traveling directly behind the Greason vehi- 
cle. After witnessing the accident, Jochim safely pulled her vehi- 
cle onto the north shoulder. Jochim was also able to safely drive 
her vehicle off of the north shoulder. However, Jochim testified 
that the north shoulder had “{vJery soft black dirt that the car 
would sink in anytime you left the pavement.” Margaret Greason 
testified that immediately prior to the collision, she heard John 
Greason say, “ ‘Oh, my God, there is no place to go.’” 

As we understand the plaintiffs’ argument, they contend that 
if the north shoulder had been completed according to applica- 
ble standards, John Greason could have steered onto the shoul- 
der and safely avoided the accident. The trial court found: 

As regards the north shoulder, it was eight feet wide. 
Jochim drove onto the shoulder and also drove back off of 
the shoulder. John also could have driven onto the shoul- 
der. The Court cannot speculate as to what may have hap- 
pened if John had driven onto the north shoulder. However, 
the Court does conclude that the condition of the north 
shoulder was just that, a condition, but was not a proximate 
cause of the accident. 

Proximate cause is a question of fact to be determined by the 
trial court as fact finder, and will not be disturbed on appeal 

‘ unless clearly wrong. Eledge v. Farmers Mut. Home Ins., 6 Neb. 
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App. 140, 571 N.W.2d 105 (1997). Thus, in order to reverse the 
trial court’s decision, we must find as a matter of law that the 
trial court’s findings are clearly wrong. In other words, we must 
find that there is no sufficient factual basis to support the trial 
court’s findings. 

[3] Assuming, without deciding, that the north shoulder failed 
to comply with applicable standards, we cannot say the trial 
court was clearly wrong in finding that the north shoulder was 
not a proximate cause of the accident. While circumstantial evi- 
dence may be used to prove causation, the evidence must be suf- 
ficient to fairly and reasonably justify the conclusion that the 
defendant’s negligence was the proximate cause of the plain- 
tiff’s injury. Swoboda v. Mercer Mgmt. Co., 251 Neb. 347, 557 
N.W.2d 629 (1997). The trial court’s findings that John Greason 
could have driven onto the north shoulder is supported by the 
evidence that Jochim was able to safely drive onto the shoulder. 
Additionally, evidence is not conclusively presented that John 
Greason would have been able to avoid the collision even if he 
were able to move his vehicle onto the shoulder. 


Speed. 

The evidence is undisputed that if Werth had been driving 
slower, she would not have collided with the Greason vehicle. 
The plaintiffs argue that at the time of the accident, Neb. Rev. 
Stat. § 39-663(7) (Reissue 1988), now codified at Neb. Rev. 
Stat. § 60-6,188 (Reissue 1998), required Douglas County to 
reduce the speed limit because Pacific Street was a “ ‘construc- 
tion zone.’” Briefs for appellants at 8. Klais testified that he did 
not know whether § 39-663 required Douglas County to reduce 
the speed on Pacific Street, but he opined that the Manual on 
Uniform Traffic Control Devices (MUTCD) required Douglas 
County to advise drivers to slow their speed to 35 miles per 
hour. MUTCD has been adopted by the Department of Roads as 
the state’s rules and regulations “to provide a uniform system of 
traffic-control devices on all highways within this state.” Neb. 
Rev. Stat. § 39-698 (Reissue 1988), now codified at Neb. Rev. 
Stat. § 60-6,118 (Reissue 1998). Although somewhat unclear, it 
appears that Klais’ reasoning for the reduced speed was because 
of an intersection near the scene of the accident. There is no dis- 
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pute that there was a crossroad sign warning drivers of the inter- 
section, but the witnesses disagreed as to whether a 35-miles- 
per-hour speed advisory sign was attached to it. 

The trial court noted that the witnesses disagreed as to 
whether the speed advisory sign was present at the time of the 
accident but found: 

In connection with signage matters, and assuming that the 
only two signs in place on December 13, 1993, were the 
intersection sign .. . and the “Low Shoulder” sign just east 
of 192nd Street, it cannot be assumed that Werth would 
have slowed down, or even attempted to slow down, with 
a “35 MPH” sign in place... . This would be speculation 
and conjecture and is too big a leap for this Court to take. 
Further, even without the “35 MPH” sign on it, the top por- 
tion of [the crossroads sign] tells a driver that there is an 
intersection ahead, and this warns a driver, such as Werth, 
to slow down and to proceed with caution, which she did 
not do. 

. .. Nebraska law in effect on December 13, 1993, pro- 
vided: “No person shall drive a vehicle on a highway at a 
speed greater than is reasonable and prudent under the con- 
ditions and having regard to the actual and potential haz- 
ards then existing. A person shall drive at a safe and appro- 
priate speed when approaching and crossing an 
intersection, or railroad grade crossing, when approaching 
and going around a curve, when approaching a hillcrest, 
when traveling upon any narrow or winding roadway, and 
when special hazards exist with respect to pedestrians or 
other traffic or by reason of weather or highwa ndi- 
tions.” R.R.S. 1993 (Emphasis added). 

Ultimately, it was Werth’s responsibility to adjust her 
speed so she could maintain control of her car in the very 
adverse weather conditions. She was clearly traveling too 
fast for the existing road and weather conditions . . . and 
did not have her vehicle under reasonable control. 

[4] Determination of causation is ordinarily a matter for the 
trier of fact. Kozicki v. Dragon, 255 Neb. 248, 583 N.W.2d 336 
(1998). Thus, in order to reverse the trial court’s decision, we 
would have to find as a matter of law that the trial court was 
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clearly wrong in finding that Werth would not have heeded the 
reduced speed signs even if they had been in place. This we can- 
not do. 

Werth was never called to testify that she would have slowed 
down had she seen the signs. Klais testified that, in general, peo- 
ple do heed regulatory and advisory speed signs and that that is 
why they are used. The plaintiffs argue that even if the court 
chose to ignore this evidence, 

the thought that a driver will conform to traffic signs is 
exactly the assumption which the law requires to be made 
in this case. The entire law of highway travel is premised 
on the notion that traffic regulatory and warning signs will 
be obeyed. . . . If the law did not assume that drivers would 
obey traffic signs and signals, the Manual on Uniform 
Traffic Control and common sense would not require the 
placement of speed limit and warning signs in danger 
areas. 

The cases of Childers y. Phelps County, Nebraska, 252 
Neb. 945, 568 N.W.2d 463 (1997) and Maresh v. State of 
Nebraska, 241 Neb. 496, 489 N.W.2d 298 (1992) show 
that Nebraska recognizes this presumption. 

Briefs for appellants at 11. 

In Childers v. Phelps County, 252 Neb. 945, 568 N.W.2d 463 
(1997), the plaintiff, Crystal D. Childers, was injured when the 
driver of the car in which she was a passenger failed to negoti- 
ate a curve while driving late at night. The car hit a guy wire and 
flipped, and Childers was seriously injured. Childers sued 
Phelps County, alleging that the county had failed to have prop- 
erly posted and maintained traffic signs on the road. 

At trial, the driver of the vehicle, Shari Unger, testified that 
she had ridden as a passenger on the road before but had never 
driven a car on it at night. According to Unger, as she neared the 
curve, Childers warned her not to forget about the curve. Unger 
had, not seen a curve sign until Childers warned her. Unger was 
unable to slow down in time to safely negotiate the curve. Unger 
testified that if she had “known she was approaching the sharp 
curve, she would have reduced her speed gradually to a speed 
that would have allowed her to negotiate it.” Id. at 949, 568 
N.W.2d at 467. Dr. Ronald J. Hensen, a civil engineer, opined 
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that the county failed to act reasonably and prudently with 
regard to warning motorists about the curve. According to 
Hensen, the curve required an “advance warning turn sign, a 
speed plate under the advance warning turn sign indicating what 
is the safe speed for driving the curve, and chevrons on the back 
side of the curve to show the location of the curve.” Jd. at 950- 
51, 568 N.W.2d at 467. The trial court sustained the county’s 
motion for dismissal at the close of Childers’ evidence. 

On appeal, the Nebraska Supreme Court reversed the trial 
court’s decision, stating, “If Childers’ evidence were believed, a 
finder of fact could reasonably find that the county had been 
negligent and might or might not conclude therefrom that the 
county’s negligence contributed to Unger’s failure to identify 
the precise location of the curve, notwithstanding her knowl- 
edge that it existed.” (Emphasis supplied.) Jd. at 957, 568 
N.W.2d at 471. 

Contrary to the assertion of the plaintiffs in the case before 
us, the Supreme Court in Childers v. Phelps County, supra, did 
not hold or intimate that the trial court should have presumed 
Unger would have obeyed the sign. Rather, the Supreme Court 
merely found that in giving Childers every reasonable inference 
from the evidence, the fact finder could find that Unger would 
have heeded the signs. 

[5] In actions brought pursuant to the Political Subdivisions 
Tort Claims Act, the findings of the trial court will not be dis- 
turbed on appeal unless they are clearly wrong, and when deter- 
mining the sufficiency of the evidence to sustain the verdict, it 
must be considered in the light most favorable to the successful 
party. Nichols v. County of Douglas, 7 Neb. App. 606, 585 
N.W.2d 105 (1998). Every controverted fact must be resolved in 
favor of such party, and it is entitled to the benefit of every infer- 
ence that can reasonably be deduced from the evidence. Id. 

In the present case, the evidence was that it was sleeting and 
that the roads were slick at the time of the accident. The Greason 
vehicle and the one behind it were traveling at 25 miles per hour. 
There was also a sign warning eastbound drivers that an inter- 
section was ahead. Notwithstanding, Werth was still traveling at 
50 to 55 miles per hour. Given these facts, we cannot say that 
the trial court’s factual conclusion that Werth would not have 
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heeded the speed signs had they been in place was clearly 
wrong. 

For the foregoing reasons, we affirm the judgment of the trial 
court. 


AFFIRMED. 


CABELA’S, INC., APPELLANT, V. CHEYENNE COUNTY 
BOARD OF EQUALIZATION, APPELLEE. 
597 N.W. 2d 623 


Filed Aug. 3, 1999. No. A-98-752. 


Taxation: Judgments: Appeal and Error. Appellate review of a final decision of 
the Nebraska Tax Equalization and Review Commission shall be conducted for errors 
on the record of the commission. When reviewing an order for errors appearing on the 
record, an appellate court’s inquiry is whether the decision conforms to the law, is 
supported by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. 

Taxation: Valuation: Appeal and Error. The Nebraska Tax Equalization and 
Review Commission shall affirm the action taken by the county board of equalization 
unless evidence is adduced establishing that the action taken by the board was unrea- 
sonable or arbitrary, or unless evidence is adduced establishing that the property of 
the appellant is assessed too low. ; 

Taxation: Valuation: Presumptions: Evidence: Proof: Appeal and Error. There 
is a presumption that a board of equalization has faithfully performed its official 
duties in making an assessment and has acted upon sufficient competent evidence to 
justify its action. That presumption remains until there is competent evidence to the 
contrary presented, and the presumption disappears when there is competent evidence 
adduced on appeal to the contrary. From that point forward, the reasonableness of the 
valuation fixed by the board of equalization becomes one of fact based upon all the 
evidence presented. The burden of showing such valuation to be unreasonable rests 
upon the taxpayer on appeal from the action of the board. 

Taxation: Valuation: Proof. The burden of persuasion imposed on the complaining 
taxpayer is not met by showing a mere difference of opinion unless it is established 
by clear and convincing evidence that the valuation placed upon the taxpayer’s prop- 
erty when compared with valuations placed on other similar property is grossly exces- 
sive and is the result of a systematic exercise of intentional will or failure of plain 
duty, and not mere errors of judgment. It must be demonstrated by evidence that the 
assessment is grossly excessive and is a result of arbitrary or unlawful action, and not 
a mere error of judgment. 

Taxation: Valuation. In tax valuation cases, actual value is largely a matter of opin- 
ion and without a precise yardstick for determination with complete accuracy. 
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Taxation: Valuation: Words and Phrases. Neb. Rev. Stat. § 77-112 (Cum. Supp. 
1998) provides that the actual value of real property for purposes of taxation shall 
mean the market value of real property in the ordinary course of trade. Actual value 
may be determined using professionally accepted mass appraisal methods, including, 
but not limited to: (1) sales comparison approach, taking into account factors such as 
location, zoning, and current functional use; (2) income approach; and (3) cost 
approach. 

Taxation: Valuation. Neb. Rev. Stat. § 77-112 (Cum. Supp. 1998) requires use of 
applicable statutory factors, individually or in combination, to determine the actual 
value of real estate for tax purposes. 

_____: ___. Pursuant to Neb. Rev. Stat. § 77-112 (Cum. Supp. 1998), the statutory 
measure of actual value is not what an individual buyer may be willing to pay for 
property, but, rather, its market value in the ordinary course of trade. 

__—! ____. Physical depreciation results from deterioration of the improvements 
over time. 

____: ___. Functional depreciation or obsolescence results from lack of market 
acceptance due to the obsolete nature of the improvements, inability to recover the 
cost of unique features of a building suited to one business but unusable if the build- 
ing is sold to another type of business, and decreased value caused by an improvement 
that is “overbuilt” in relation to the locale or community where the structure is 
situated. 

—__: ___. Economic depreciation results from external economic forces which 
depress the value of the property. 

___: ___. Functional depreciation takes into account the uniqueness of a property 
in relation to where it is located. 

Expert Witnesses. The value of the opinion of an expert witness is no stronger than 
the facts upon which it is based. 

Trial: Expert Witnesses. The weight to be given to expert testimony, and the credi- 
bility of witnesses, is a fact question to be decided by the fact finder at trial. 
Taxation: Valuation: Words and Phrases. Equalization is the process of ensuring 
that all taxable property is placed on the assessment rolls at a uniform percentage of 
its actual value. 

Taxation. The purpose of equalization of assessments is to bring assessments from 
different parts of the taxing district to the same relative standard, so that no one part 
is compelled to pay a disproportionate share of the tax. 

Taxation: Valuation. Where it is impossible to secure both the standards of the true 
value of a property for taxation and the uniformity and equality required by law, the 
latter requirement is to be preferred as the just and ultimate purpose of the law. 
Taxation: Valuation: Proof. If a taxpayer’s property is assessed in excess of the 
value at which others are taxed, then the taxpayer has a right to relief. However, the 
burden is on the taxpayer to show by clear and convincing evidence that the valuation 
placed upon the taxpayer’s property when compared with valuation placed on other 
similar Property is grossly excessive. 

____:____: ___. When a county board of equalization has determined the value of 
property, uniformly and impartially assessed through a formula in substantial compli- 
ance with statutes governing taxation, for reversal of the board’s action a taxpayer 
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must show more than a difference of opinion concerning the assessed value of the tax- 
payer’s real estate. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Affirmed. 


J. Todd Weber, of Matzke, Mattoon & Weber, and Michael C. 
Cox, of Koley, Jessen, Daubman & Rupiper, P.C., for appellant. 


Paul B. Schaub, Cheyenne County Attorney, for appellee. 
Irwin, Chief Judge, and Mugs and INBopy, Judges. 
Mugs, Judge. 


INTRODUCTION 

Cabela’s, Inc., appeals the order of the Nebraska Tax 
Equalization and Review Commission (TERC) modifying the 
decision of the Cheyenne County Board of Equalization (Board) 
by valuing the business located at Lot 1, Block 1, Cabela’s First 
Addition in Sidney, Nebraska, at $3,989,905 for tax year 1997, 
TERC reduced the Board’s valuation because the value of an 
elevator was significantly overstated. On appeal, Cabela’s pri- 
mary argument is that TERC erred in not further reducing the 
valuation of the subject property. We conclude that Cabela’s did 
not introduce sufficient probative evidence to prove that 
TERC’s actions were arbitrary or unreasonable. Therefore, we 
affirm TERC’s order. 


BACKGROUND 

Cabela’s owns property located in Sidney. The subject prop- 
erty, a retail store with 77,190 square feet, including mezzanine 
levels, warehouse storage, and offices, was built in 1991 for 
approximately $5 million. The building has a 36-foot atrium 
skylight, a concrete block exterior covered with “Colorado moss 
stone and dryvit,” and a glass storefront entry. All parties agree 
that the store is overbuilt for its location. It is a retail building 
designed to promote the high quality of hunting, fishing, and 
outdoor products sold by Cabela’s. Approximately 1 million 
persons visit the store annually. 
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For tax years 1992 to 1996, the property was valued at 
$5,035,744. In 1997, the property was valued at $4,775,310: 
$204,240 for the land and $4,571,070 for the improvements. 
Cabela’s filed a protest with the Board. The Board found that 
certain personal property, including an aquarium and a concrete 
“mountain,” were improperly included in the property valuation 
and, thus, reduced the valuation to $4,104,335: $204,240 for the 
land and $3,900,095 for the improvements. In arriving at the 
improvement figure, the replacement cost new of the building 
was determined to be $6,000,095, using Marshall and Swift val- 
uation service (Marshall-Swift), and a depreciation of 
$2,100,000 (35 percent) was deducted. Cabela’s appealed to 
TERC. 

A hearing was held on June 23, 1998. Cabela’s evidence con- 
sisted mostly of the testimony and exhibits of its appraiser, 
Richard See. See testified that the Cabela’s store is basically a 
“retail box store,” like a Wal-Mart or K mart, which is substan- 
tially overbuilt for Nebraska and the Midwest. He testified that 
the store was deliberately overimproved and overbuilt to show 
the high quality of Cabela’s products and to project an image, 
and that at the time of construction, the owners knew they would 
certainly take a loss if it was sold. 

See testified that the fair market value of the subject property 
was $2,850,000. He explained that he arrived at this valuation 
by using the normal appraisal process through three approaches 
to valuation: replacement cost, direct sales comparison, and 
income capitalization. He stated that he used all three 
approaches because there was sufficient data available and all 
three are generally required if data is available. 

In his replacement cost approach, See based the land value on 
the sale of one parcel of land in Sidney over the past 2 years. It 
sold for $9,562 per acre. He adjusted this to $12,500 per acre for 
the cost of installing utilities, yielding a land value for the sub- 
ject property of $187,500. His base cost for the building was 
$5,150,072 less depreciation of $3,216,636, for a total depreci- 
ated replacement cost of $1,933,435. See included depreciated 
site improvements at $620,000 and entrepreneurial profit at 
$124,000 to arrive at his total valuation of $2,865,000, which he 
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then rounded to $2,850,000 to arrive at his final estimation of 
market value. 

See also performed an assessment comparison. The compara- 
ble properties he used included the Safeway store in Sidney; 
Cabela’s office in Sidney; the ALCO store in Sidney; Monument 
Mall in Scottsbluff, Nebraska; Hobby Lobby in Kearney, 
Nebraska; Target in Kearney; two Wal-Mart buildings in 
Kearney; and the Cabela’s store in Kearney. In these compar- 
isons, he found assessed values per square foot ranging from the 
Cabela’s in Kearney at $8.54 to Monument Mall at $38.99. 
' According to See, the subject property is assessed at $50.53 per 
square foot. 

For his direct sales comparison, See used two K mart stores 
in Lincoln, Nebraska; a Russ’s Market in Lincoln; an OfficeMax 
in Omaha, Nebraska; Linen ’N Things in Omaha; K mart in 
Scottsbluff; Wal-Mart in Scottsbluff; and Wal-Mart in Grand 
Island, Nebraska, as comparable. The price per square foot 
ranged from $150 to $25.35. He gave greatest weight to the 
Scottsbluff sales of $25.35 and $26.49 and adjusted upward for 
Cabela’s superior quality to arrive at an estimated value of $35 
per square foot or $2,701,650. Using these same properties and 
a gross income multiplier with potential income, See estimated 
the market value at $2,895,733. He opined that based on a direct 
sales comparison, the value of the property was $2,850,000. 

In his income capitalization approach, which See asserted 
was most reliable, he used the following comparables: Stein 
Mart in Lincoln, Russ’s Market in Lincoln, ShopKo in Lincoln, 
Best Buy in Lincoln, two OfficeMaxes in Omaha, K mart in 
Omaha, Monument Mall in Scottsbluff, and Wal-Mart in 
Kearney. Using net operating income and an overall capitaliza- 
tion rate of .097, he estimated the value of the subject property 
at $2,848,752, rounding it to $2,850,000. 

See agreed that these properties all had varying degrees of 
differences from the subject property. Those differences 
included quality of construction, size, location, and year built. 
He testified that he made adjustments throughout each of the 
three different approaches. His adjustments are not documented 
in his appraisal, nor are they explained in his testimony. In 
regard to his direct sales comparison approach, See admitted 
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that the best supporting information, evidence of comparable 
sales, was absent in this case because there had not been any 
similar sales in Sidney. He acknowledged that for these reasons, 
this approach is weakened and becomes less persuasive. Thus, 
he gave this approach only secondary weight in his analysis. See 
admitted that his cost calculation included a total depreciation of 
over $3 million and that the shortcomings of the cost approach 
normally result from depreciation calculations because obso- 
lescence is difficult to measure. See admitted that he gave the 
cost approach only secondary weight in his analysis because it 
has less reliability. 

See opined that the Board’s valuation was problematic 
because (1) it used only the cost approach and (2) it did not con- 
sider functional or external depreciation in doing so. See also 
noted the erroneous elevator calculation, which valued the ele- 
vator at $77,000 when it actually cost closer to $20,000, and the 
problem with an acoustical ceiling finish being overestimated. 
However, he admitted that he did not conduct a review 
appraisal. Moreover, he admitted that the cost approach is 
deemed to be most appropriate for valuing unique properties if 
it is used to its full extent and all depreciation is considered. 

The Board presented the majority of its evidence through 
Susan Lore, its appraiser, and Norma Rogers, the Cheyenne 
County assessor. Rogers testified that the subject property was 
assessed in the same manner as all commercial properties in 
Cheyenne County, by using Marshall-Swift. Lore, a general cer- 
tified appraiser since 1991, testified that the subject property 
was valued in tax year 1997 at $4,104,335: $204,240 for the 
land and $3,900,095 for the improvements. She explained that 
she used a cost approach which also considered sales because 
she used sales to come up with an overall depreciation rate of 
35 percent. She testified that there was “very little data” in 
regard to rental property, so no income capitalization analysis 
was performed. Lore testified that she applied no economic 
depreciation because the area is “commanding other businesses 
to come in” and that thus, her data showed that there was no 
need for economic or external depreciation. 

Lore admitted that she had not physically inspected the entire 
store, instead, relying on physical measurements taken by 


588 8 NEBRASKA APPELLATE REPORTS 


another appraiser. She explained that this is common practice 
for mass appraisals in which a physical inspection is only recon- 
ducted if there is a reason or a problem. She opined that there 
were no properties which were comparable to the subject prop- 
erty, as it was of a far better quality. She did not submit a 
detailed written appraisal, stating that it was typically not done 
in mass appraisals. 

TERC found that the cost approach utilized by the Board was 
a professionally accepted mass appraisal method recognized by 
Neb. Rev. Stat. § 77-112 (Cum. Supp. 1998) and was the most 
appropriate method of valuing the subject property because it 
was highly unique and sales and income data were scarce. It 
found that the comparables utilized by See in his appraisal dif- 
fered substantially in terms of quality, style, age, size, amenities, 
functional utility, and physical condition and, thus, required 
substantial adjustments which were not set forth in his appraisal. 
TERC thus found See’s appraisal to be unpersuasive. 

TERC further found that See’s evidence of land values was 
unpersuasive because he limited his sales to one sale within 2 
years, when Lore testified that there had been several properties 
purchased and developed in the past 5 years. Finding that the 
value of an expert opinion is no stronger than the facts upon 
which it is based, TERC essentially adopted the Board’s valua- 
tion except its value of the elevator. TERC found that the value 
of the elevator was significantly overstated in the county’s 
appraisal and that there was insufficient evidence to establish its 
true value. Thus, it found that the Board’s assessed value was 
unreasonable, arbitrary, and not supported by the evidence. It 
reduced the 1997 valuation of the subject property to 
$3,989,905, including $204,240 for the land and $3,785,665 for 
the improvements. Cabela’s now appeals to this court, alleging 
that TERC did not go far enough in reducing the assessed value 
of its property. 


ASSIGNMENTS OF ERROR 
Cabela’s argues that TERC erred in (1) failing to accurately 
assess the actual value of the property, (2) unreasonably and 
arbitrarily utilizing the Board’s valuation amounts in determin- 
ing the actual value of the property, (3) failing to deduct from 
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the replacement cost value functional and economic obsoles- 
cence, (4) failing to use the income capitalization and direct 
sales comparison approaches when determining fair market 
value, (5) failing to use the assessed value of comparable prop- 
erties when determining the fair market value, (6) failing to use 
the evidence of land value when determining the fair market 
value, (7) determining the fair market value based on incompe- 
tent evidence, and (8) failing to accurately equalize the assess- 
ment when compared to comparable properties within Cheyenne 
County. 


STANDARD OF REVIEW 

[1] Appellate review of a final decision of TERC shall be con- 
ducted for errors on the record of TERC. US Ecology v. Boyd 
Cty. Bd. of Equal., 256 Neb. 7, 588 N.W.2d 575 (1999); J.C. 
Penney Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 838, 
578 N.W.2d 465 (1998); Neb. Rev. Stat. § 77-5019 (Cum. Supp. 
1998). When reviewing an order for errors appearing on the 
record, an appellate court’s inquiry is whether the decision con- 
forms to the law, is supported by competent evidence, and is nei- 
ther arbitrary, capricious, nor unreasonable. Id. 


ANALYSIS 

(2] TERC shall affirm the action taken by the county board of 
equalization unless evidence is adduced establishing that the 
action taken by the board was unreasonable or arbitrary, or 
unless evidence is adduced establishing that the property of the 
appellant is assessed too low. Neb. Rev. Stat. § 77-1511 (Reissue 
1996); US Ecology v. Boyd Cty. Bd. of Equal., supra. 

(3] There is a presumption that a board of equalization has 
faithfully performed its official duties in making an assessment 
and has acted upon sufficient competent evidence to justify its 
action. That presumption remains until there is competent evi- 
dence to the contrary presented, and the presumption disappears 
when there is competent evidence adduced on appeal to the con- 
trary. From that point forward, the reasonableness of the valua- 
tion fixed by the board of equalization becomes one of fact 
based upon all the evidence presented. The burden of showing 
such valuation to be unreasonable rests upon the taxpayer on 
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appeal from the action of the board. US Ecology v. Boyd Cty. Bd. 
of Equal., supra; Lancaster Cty. Bd. of Equal. v. Condev West, 
Inc., 7 Neb. App. 319, 581 N.W.2d 452 (1998). 

Cabela’s argues that it overcame the presumption by intro- 
ducing competent evidence demonstrating that the Board acted 
in an arbitrary and unreasonable manner. Indeed, TERC specif- 
ically found that the Board acted in an arbitrary and unreason- 
able manner. Thus, we agree with Cabela’s assertion that it 
overcame the presumption that the Board faithfully performed 
its assessment duties. However, the burden of proof remained on 
Cabela’s to show that the Board’s valuation was unreasonable. 
See J.C. Penney Co. v. Lancaster Cty. Bd. of Equal., supra. 

[4,5] The burden of persuasion imposed on the complaining 
taxpayer is not met by showing a mere difference of opinion 
unless it is established by clear and convincing evidence that the 
valuation placed upon the taxpayer’s property when compared 
with valuations placed on other similar property is grossly 
excessive and is the result of a systematic exercise of intentional 
will or failure of plain duty, and not mere errors of judgment. 
J.C. Penney Co. v. Lancaster Cty. Bd. of Equal., supra. It must 
be demonstrated by evidence that the assessment is grossly 
excessive and is a result of arbitrary or unlawful action, and not 
a mere error of judgment. /d. In tax valuation cases, actual value 
is largely a matter of opinion and without a precise yardstick for 
determination with complete accuracy. US Ecology v. Boyd Cty. 
Bd. of Equal., supra. 

Cabela’s assignments of error Nos. | to 4, 6, and 7, can rea- 
sonably be condensed into the contention that TERC is not accu- 
rately assessing the actual value of the property by unreasonably 
and arbitrarily accepting the Board’s valuation figures which (1) 
ignored functional and economic obsolescence, (2) failed to use 
the income capitalization and direct sales comparison 
approaches, and (3) based the fair market value on incompetent 
evidence. These assigned errors will be discussed together. 

Essentially, Cabela’s argues that TERC erred in adopting the 
Board’s valuation figures, rather than the valuation figures of its 
own expert, See. It argues that the property “is substantially 
over-improved for its location and therefore its actual value, 
grounded upon a market based standard, is much less than it 
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might otherwise be in another location and certainly less than 
the Board’s valuation.” Brief for appellant at 19. Cabela’s fur- 
ther argues that the replacement cost valuation method is not the 
only relevant method in determining the actual value of a unique 
property, and in any event, the cost approach utilized by the 
Board and adopted by TERC was arbitrary and unreasonable. In 
support thereof, Cabela’s asserts that the reproduction costs 
were erroneous and that the amount of depreciation, 35 percent, 
used by the Board was erroneous, as it did not consider eco- 
nomic depreciation and was not detailed enough to ascertain 
whether Lore considered physical depreciation. Cabela’s argues 
that its evidence of value was more competent in these regards 
and, thus, should have been adopted. 


Method of Valuation. 

[6-8] Section 77-112 provides that the actual value of real 
property for purposes of taxation shall mean the market value of 
real property in the ordinary course of trade. Actual value may 
be determined using professionally accepted mass appraisal 
methods, including, but not limited to: (1) sales comparison 
approach, taking into account factors such as location, zoning, 
and current functional use; (2) income approach; and (3) cost 
approach. Section 77-112 requires use of applicable statutory 
factors, individually or in combination, to determine the actual 
value of real estate for tax purposes. See, US Ecology v. Boyd 
Cty. Bd. of Equal., 256 Neb. 7, 588 N.W.2d 575 (1999); First 
Nat. Bank v. Otoe Cty., 233 Neb. 412, 445 N.W.2d 880 (1989); 
Forney v. Box Butte Cty. Bd. of Equal., 7 Neb. App. 417, 582 
N.W.2d 631 (1998). Pursuant to § 77-112, the statutory measure 
of actual value is not what an individual buyer may be willing 
to pay for property, but, rather, its market value in the ordinary 
course of trade. See US Ecology v. Boyd Cty. Bd. of Equal., 
supra. 

In valuing the subject property, Lore testified that she rejected 
the market and income approaches because there was insuffi- 
cient data from which to extrapolate a sale price or rent for the 
property. Lore explained that she contacted several state and 
local agencies for assistance with similar sales and that she was 
told that there were no comparable sales that fit this situation. 
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She also testified that very little data was submitted at the time 
a study was performed regarding the income approach. Lore 
explained that the quality of the Cabela’s store was far better 
than anything else that “we had out there” and that there were 
simply no buildings comparable in size and quality to the 
Cabela’s store. Thus, she relied upon the cost approach and 
determined the cost of the property’s improvements by using a 
1995 Marshall-Swift manual. The Marshall-Swift manual pro- 
vides, based on quality of construction, different square-foot 
costs for reproduction. From the reproduction cost, Lore 
deducted physical and functional obsolescence/depreciation at a 
35-percent rate. 

Although Cabela’s acknowledges that the cost approach is 
one of the accepted mass appraisal techniques by which actual 
value of real property can be calculated, it asserts that TERC 
erred in failing to use the income capitalization and direct sales 
comparison approach when determining fair market value. It 
also disputes Lore’s testimony that sales and income data were 
scarce and disagrees with TERC’s conclusion that the cost 
approach is the most appropriate method for valuing unique 
properties. 

The Board asserts that the cost approach was the most appro- 
priate method of valuation in the instant case and thus, that 
TERC correctly adjusted the assessed valuation of the property. 

The cost approach usually works best for newer 
improvements, because construction costs are easier to 
estimate and there is less depreciation. This approach is 
especially useful for appraisal of properties for which sales 
and income data are scarce. Such data are often difficult to 
obtain for special-purpose and industrial properties. 

International Association of Assessing Officers, Property 
Assessment Valuation 127-28 (2d ed. 1996). 

Based on Lore’s testimony that there was insufficient data to 
conduct sales and income approaches to valuation, we conclude 
that TERC’s determination that the cost approach was the most 
appropriate method for valuing the subject property was based 
on competent evidence and was neither arbitrary, capricious, nor 
unreasonable. This is especially so in light of its finding that 
See’s comparables were not truly comparables, which has the 
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effect of rendering his sales and income analyses ineffective and 
unpersuasive. 


Depreciation and Obsolescence. 

Cabela’s also alleges that even if the cost approach is most 
appropriate, the cost analysis utilized by the Board and adopted 
by TERC was arbitrary and unreasonable. First, it alleges the 
valuation of the elevator and the acoustical ceiling tile are exces- 
sive. The entire value of the elevator was deducted by TERC, 
resulting in a value of $0 for the elevator. Thus, there can be no 
error in the overvaluation of the elevator. In regard to the ceil- 
ing tile, Cabela’s argument fails to cite to supporting documen- 
tation. It does not set forth what value was placed upon it by the 
Board or what value was placed upon the ceiling tile by See. 
Furthermore, TERC obviously did not find any error in the 
Board’s appraisal with regard to the ceiling tile. Thus, we will 
address this issue no further. 

Cabela’s main contention is that the Board did not apply a 
proper amount of depreciation to arrive at a fair market value. It 
is undisputed that the subject property, along with all commer- 
cial properties in Cheyenne County, was allowed a 35-percent 
depreciation factor for “physical and functional depreciation.” 
Cabela’s alleges that Lore’s appraisal is not detailed enough to 
ascertain whether she considered physical depreciation. It also 
alleges that the Board erred in failing to allow for economic 
depreciation and that Lore misconstrued the nature of economic 
obsolescence. While See’s written appraisal contained defini- 
tions, neither See nor Lore offered testimony to explore or fully 
distinguish functional from economic depreciation. 

[9-11] Cabela’s maintains that the location of the property in 
a sparsely populated area results in economic obsolescence and 
that the failure to consider such was arbitrary and unreasonable. 
Cabela’s maintains that See’s use of a 55-percent depreciation 
rate was more appropriate than Lore’s because See took into 
account the location of the property. It concludes that See’s evi- 
dence was competent and should have been relied upon, rather 
than the erroneous calculations and valuations submitted by the 
Board. Cabela’s disputes TERC’s finding that See’s opinion was 
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not persuasive and asserts that TERC erred in ignoring his 

opinion. 
Physical depreciation results from deterioration of the 
improvements over time. Functional depreciation or obso- 
lescence results from lack of market acceptance due to the 
obsolete nature of improvements, inability to recover the 
cost of unique features of a building suited to one business 
but unusable if the building is sold to another type of busi- 
ness, and decreased value caused by an improvement that 
is “overbuilt” in relation to the locale or community where 
the structure is situated. Economic depreciation results 
from external economic forces which depress the value of 
the property. 

First Nat. Bank v. Otoe Cty., 233 Neb. 412, 414, 445 N.W.2d 

880, 882 (1989). 

Lore testified that she relied upon a market sales analysis of 
sales in Cheyenne County to arrive at the market depreciation 
that was applied to individual properties in Cheyenne County. 
To determine this rate, she used sales in the county to determine 
a building residual which is divided by the replacement cost new 
to determine an overall depreciation rate. Using this calculation, 
she determined that a rate of 35-percent functional/physical 
depreciation should be applied to the subject property. Indeed, 
Lore testified that she used this depreciation rate for all com- 
mercial property within the county. She explained that the econ- 
omy in Sidney was growing, especially at the location of this 
property, and that thus, she did not apply any economic 
depreciation. 

[12] It seems apparent to us that Lore considered the locale of 
the subject property in her functional depreciation analysis and 
considered, but did not deem appropriate, economic deprecia- 
tion. Using the definitions from First Nat. Bank v. Otoe Cty., 
supra, functional depreciation takes into account the uniqueness 
of a property in relation to where it is located. See defines func- 
tional obsolescence as “innate inadequacy or super-adequacy 
[overbuilt].” In See’s replacement cost analysis, he did not 
include in his base replacement cost, the value of the 36-foot 
atrium, the elevator, the mezzanine levels, and “etc.” This omis- 
sion was purposely made because these items (and apparently 
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undisclosed others, i.e., “etc.”) contributed to the “overbuilt” 
nature of the improvement. See took “functional obsolescence” 
into account in his replacement cost appraisal by not consider- 
ing these overimprovements in his base cost. This method 
resulted in See arriving at a base cost of $5,150,072. See then 
deducted 55 percent of that base cost for what he characterized 
as economic obsolescence, which he defined as coming from a 
cause outside the property, including its location. Lore’s base 
cost was $6,000,095, from which she deducted 35 percent for 
functional physical depreciation. See admitted that depreciation 
calculations are difficult to arrive at and are subjective in nature. 

Based on the record before us, we cannot conclude that 
TERC acted arbitrarily and unreasonably in rejecting See’s 
depreciation analysis and accepting Lore’s. 


Competent Evidence of Value. 

It is clear from the record that the Board generally considered 
Lore’s testimony and recommendations to be more persuasive 
than those given by See. Lore testified that based on a cost 
approach, which considered market sales in its depreciation rate 
of 35 percent, the subject property’s value was $4,104,335. 
Cabela’s argues that since Lore did not rely upon her own per- 
sonal inspection of the property, there is no presumption that the 
official assessment is valid. See Grainger Brothers Co. v. Board 
of Equalization, 180 Neb. 571, 144 N.W.2d 161 (1966). It con- 
cludes that because Lore’s opinion carried no presumption of 
validity and the Board relied upon it for its decision, the Board’s 
decision is entitled to no presumption of validity. Thus, Cabela’s 
surmises that the reasonableness of the valuation fixed by the 
Board became a question of fact based upon the evidence pre- 
sented to TERC. Cabela’s recognizes that even though the pre- 
sumption of validity disappears, it still had the burden to prove 
the unreasonableness of the Board’s valuation. See Lancaster 
Cty. Bd. of Equal. v. Condev West, Inc., 7 Neb. App. 319, 581 
N.W.2d 452 (1998). 

As stated, TERC found that the Board’s decision was arbi- 
trary and capricious and thus, that it was not entitled to the pre- 
sumption. Therefore, the reasonable valuation of the subject 
property became a question of fact. TERC accepted Lore’s val- 
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uation figures. Although Lore testified that she was not the 
appraiser who performed the original measurements of the sub- 
ject property, she also testified that she had been in the store sev- 
eral times and had conducted measurements of the receiving and 
storage addition. Lore explained that in mass appraisal, an 
appraiser does not generally return to the site to conduct a phys- 
ical inspection appraisal unless there is a problem. Thus, it is 
apparent that no error was committed when she relied upon a 
prior appraiser’s physical measurements. Indeed, both she and 
See used the same square footage measurements totaling 
77,190. This argument is without merit. 

Cabela’s also asserts that it carried its burden and demon- 
strated that the Board’s valuation was arbitrary and unreason- 
able. To overcome its burden of proof, Cabela’s must have pro- 
duced evidence establishing that the Board’s valuation of the 
subject property at $4,104,335, less the elevator adjustment 
made by TERC in regard to the elevator, was unreasonable or 
arbitrary. 

Cabela’s has a right to have its property assessed at actual 
value. See Lancaster Cty. Bd. of Equal. v. Condev West, Inc., 
supra. “ ‘Actual value’” has been held many times to mean 
exactly the same as “ ‘market value’ ” or “ ‘fair market value.’ ” 
Dowd v. Board of Equal., 240 Neb. 437, 444, 482 N.W.2d 583, 
588 (1992). Cabela’s attempted to prove the value of the subject 
property through See’s appraisal. TERC specifically found that 
See’s evidence of land value was limited to one sale within 
2 years’ worth of sales, that there had been several properties 
purchased and developed since 1992, and thus, that See’s evi- 
dence of land value was unpersuasive. It further found that See’s 
“comparables” differ substantially from the subject property in 
terms of overall quality, style, age, size, amenities, functional 
utility, and physical condition and that their use would require 
substantial adjustments. Since See did not set forth the types or 
amounts of adjustments used, TERC found his appraisal 
unpersuasive. 

[13,14] The value of the opinion of an expert witness is no 
stronger than the facts upon which it is based. Bottorf v. Clay 
Cty. Bd. of Equal., 7 Neb. App. 162, 580 N.W.2d 561 (1998). 
The weight to be given to expert testimony, and the credibility 
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of witnesses, is a fact question to be decided by the fact finder 
at trial. Coffey v. Mann, 7 Neb. App. 805, 585 N.W.2d 518 
(1998). We cannot conclude that TERC’s failure to accept See’s 
opinion as persuasive evidence of value was arbitrary, capri- 
cious, or unreasonable. 


Assessed Value of Comparable Properties. 

Cabela’s final assignments of error address TERC’s alleged 
failure to equalize the assessment of its property with compara- 
ble properties in Cheyenne County. 

Neb. Rev. Stat. § 77-1501 (Cum. Supp. 1998) provides, in 
pertinent part, that the county board of equalization shall fairly 
and impartially equalize the values of all items of real property 
in the county so that all real property is assessed uniformly and 
proportionately. For purposes of equalizing the valuation of any 
real property, the county board of equalization shall make its 
adjustment so that the value of the real property compares to the 
average level of value of the class or subclass of property in 
which the real property is classified. Id. 

[15-18] Equalization is the process of ensuring that all tax- 
able property is placed on the assessment rolls at a uniform per- 
centage of its actual value. Scribante v. Douglas Cty. Bd. of 
Equal., 8 Neb. App. 25, 588 N.W.2d 190 (1999). The purpose of 
equalization of assessments is to bring assessments from differ- 
ent parts of the taxing district to the same relative standard, so 
that no one part is compelled to pay a disproportionate share of 
the tax. Id. Where it is impossible to secure both the standards 
of the true value of a property for taxation and the uniformity 
and equality required by law, the latter requirement is to be pre- 
ferred as the just and ultimate purpose of the law. Id. If a tax- 
payer’s property is assessed in excess of the value at which oth- 
ers are taxed, then the taxpayer has a right to relief. Jd. However, 
the burden is on the taxpayer to show by clear and convincing 
evidence that the valuation placed upon the taxpayer’s property 
when compared with valuation placed on other similar property 
is grossly excessive. Future Motels, Inc. v. Custer Cty. Bd. of 
Equal., 252 Neb. 565, 563 N.W.2d 785 (1997). 

Cabela’s asserts that two other Cheyenne County retailers, 
ALCO and Forest Lumber, were being taxed at substantially 
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lower rates per square foot than it was. It argues that TERC 
failed to conduct any analysis of the inequity issue in its order 
even though the issue was raised by Cabela’s. These properties 
are being taxed based on assessed value which calculates out at 
$13 per square foot and $12.58 per square foot respectively. 
According to Cabela’s, its property is being assessed at a value 
which equates to over $60 per square foot. If the properties 
which Cabela’s selects are comparable to, or within the same 
class as, the subject property, there is obviously a serious prob- 
lem in the assessments. However, the evidence does not support 
the contention that the ALCO discount store and Forest Lumber, 
although both are certainly retail businesses like Cabela’s, are 
comparable to the subject property. 

Rogers, the Cheyenne County assessor, testified that to 
ensure uniformity and fairness in valuation, the county has an 
appraisal performed and utilizes Marshall-Swift. She testified 
that this valuation process was uniformly applied to all com- 
mercial properties in Cheyenne County, including the subject 
property. The Board submitted evidence regarding the assessed 
value of a local bank property. Both the bank and Cabela’s were 
assessed using “excellent” quality ratings for replacement cost 
purposes. The bank’s assessed value was $144.79 per square 
foot on the second floor and $100.36 per square foot on the first 
floor. Using similar county records, Cabela’s property is 
assessed at only $76.18 per square foot. The reality is that 
Cabela’s property has no equal in Cheyenne County, a fact it 
readily accepts and a distinction it diligently sought to achieve. 

[19] When a county board of equalization has determined the 
value of property, uniformly and impartially assessed through a 
formula in substantial compliance with statutes governing taxa- 
tion, for reversal of the board’s action a taxpayer must show 
more than a difference of opinion concerning the assessed value 
of the taxpayer’s real estate. First Nat. Bank v. Otoe Cty., 233 
Neb. 412, 445 N.W.2d 880 (1989). 

From our review of the record, we conclude that Cabela’s has 
not sustained its burden to prove that the property valuation was 
arbitrarily or unlawfully fixed in an amount greater than the 
property’s actual value or that the property was not fairly and 
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proportionately equalized with other property in Cheyenne 
County. 


CONCLUSION 

After reviewing the record, we conclude that Cabela’s pre- 
sented sufficient evidence at the TERC hearing to prove that the 
Board acted in an unreasonable or arbitrary manner, but only as 
to the overvaluing of the elevator. TERC’s adjustment for the 
value of the elevator, and its subsequent valuation of the 
Cabela’s property at $3,989,905, $204,240 for the land and 
$3,785,665 for the improvements, conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. 

AFFIRMED. 


SNOWDON FARMS, A NEBRASKA PARTNERSHIP, APPELLANT, V. 
DALE V. JONES ET AL., APPELLEES. 
599 N.W. 2d 845 


Filed Aug. 10, 1999. No. A-98-313. 


Appeal from the District Court for Knox County: RICHARD P. 
GARDEN, Judge. Supplemental opinion: Former opinion modi- 
fied. Motion for rehearing overruled. 


Kevin T. Lytle, of DeMars, Gordon, Olson & Shively, for 
appellant. 


Douglas J. Stratton, of Stratton & Ptak, P.C., for appellees. 
HANNON, SIEVERS, and CARLSON, Judges. 


SIEVERS, Judge. 
SUPPLEMENTAL OPINION 
This matter is before the Nebraska Court of Appeals on the 
motion for rehearing of the appellant, Snowdon Farms, regard- 
ing our opinion reported at Snowdon Farms v. Jones, ante p. 
445, 599 N.W.2d 845 (1999). We overrule the motion for rehear- 
ing, but modify this court’s previous opinion by withdrawing the 
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last two sections entitled “Motion for New Trial” and 
“Conclusion” and replacing them with the following: 


CONCLUSION 

There was evidence offered in support of the motion for 
new trial that an attorney for Snowdon Farms cleared the 
title of the FDIC/Nielsen defect in under a year, even 
though the burden of doing so was the Joneses’. In fact, the 
trial court decided that the FDIC/Nielsen problem was 
solved. On January 8, 1998, the district court entered a 
journal entry which “satisfied, canceled, and released” the 
FDIC/Nielsen mortgage, which was the only remaining 
title problem of consequence. 

This journal entry of January 8 was made before the dis- 
trict court entered its order granting summary judgment for 
the Joneses, which allowed them to rescind the contract. 
Thus, the district court’s orders are inherently inconsistent. 
The order on summary judgment does not mention the fact 
that the title was clear of the FDIC/Nielsen defect by the 
time the order granting summary judgment was entered. 
The fact that the title defect was found to be cleared by the 
trial court mandates that Snowdon Farms have summary 
judgment in its favor. 

Snowdon Farms moved for summary judgment and 
assigned as error the district court’s failure to enter sum- 
mary judgment granting it specific performance. When 
each party has moved for summary judgment and one 
motion is denied and the other granted, an appellate court 
obtains jurisdiction of both motions and may determine the 
controversy which is the subject of those motions, making 
an order specifying the facts which appear without sub- 
stantial controversy and directing such proceedings as it 
deems just. Baker’s Supermarkets v. Feldman, 243 Neb. 
684, 502 N.W.2d 428 (1993). 

Thus, we find that the district court erred in granting 
summary judgment to the Joneses and that the court should 
have found that they were not entitled to rescind the con- 
tract. Because the district court’s own January 8, 1997, 
journal entry cleared and cured the FDIC/Nielsen defect on 
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the title, Snowdon Farms was entitled to summary judg- 
ment giving it specific performance. We remand the cause 
to the district court for entry of summary judgment grant- 
ing Snowdon Farms specific performance. 

REVERSED AND REMANDED WITH DIRECTIONS. 


In all other respects, the opinion remains unchanged. 
FORMER OPINION MODIFIED. 
MOTION FOR REHEARING OVERRULED. 


STATE OF NEBRASKA, APPELLEE, V. 
THOMAS K. GOLDEN, APPELLANT. 
599 N.W. 2d 224 


Filed Aug. 10, 1999. No. A-98-876. 


Criminal Law: Jury Trials: Words and Phrases. A jury trial is not constitutionally 
required in every criminal case, but must be provided when the offense is serious. A 
serious offense is one which carries a maximum penalty in excess of 6 months’ 
imprisonment. 

Jury Trials. Neb. Rev. Stat. § 25-2705 (Reissue 1995) provides that either party to 
any case in county court, except criminal cases arising under city or village ordi- 
nances, traffic infractions, and other infractions, may demand a trial by jury. 

Court Rules: Jury Trials: Misdemeanors: Waiver: Time. A demand is required to 
invoke the statutory right to a jury trial for a petty offense in county court, and a fail- 
ure to file a timely request in accordance with the court rules constitutes a waiver of 
the statutory right to a jury trial. 

Rules of the Supreme Court: Jury Trials: Misdemeanors: Pleas: Time. In misde- 
meanor cases, demands for a jury trial must be made within 10 days following entry 
of a not guilty plea. Neb. Ct. R. of Cty. Cts. 23 (rev. 1996). 

Courts: Right to Counsel: Misdemeanors. Neb. Rev. Stat. § 29-3902 (Reissue 
1995) provides that at the first appearance before a court, the court shall advise a 
felony defendant or a misdemeanant whose offense is punishable by imprisonment of 
his or her right to court-appointed counsel if he or she is indigent. 

Criminal Law: Right to Counsel. A defendant is entitled to be represented by coun- 
sel at all critical stages of a criminal proceeding against the defendant, which includes 
the trial itself. 

Right to Counsel. Entitlement to the assistance of counsel and entitlement to the pro- 
vision of counsel at public expense are different matters. 

Right to Counsel: Misdemeanors: Sentences. A criminal defendant has the right to 
assistance of counsel at trial for a misdemeanor if, as a result of the conviction, impris- 
onment is actually imposed. Conversely, where no sentence of imprisonment is 


602 8 NEBRASKA APPELLATE REPORTS 


imposed, a defendant charged with a misdemeanor has no constitutional right to 
counsel. 

9. Right to Counsel: Penalties and Forfeitures. Where a defendant is penalized only 
by fine, he or she is neither constitutionally nor statutorily entitled to have counsel 
present. 

10. Right to Counsel: Misdemeanors: Convictions. In each case where assistance of 
counsel is denied, a defendant is surely and necessarily deprived of legal advice on 
many rights. Yet, the law is settled that such deprivation will not support the reversal 
of convictions where no imprisonment is imposed upon misdemeanants. 

11. Courts: Jury Trials: Misdemeanors: Penalties and Forfeitures. There is no duty 
on the part of a trial court to advise a defendant charged with a petty offense of his or 
her statutory right to a jury trial and the time and manner in which to invoke that right 
where the defendant is penalized only by fine. 


Appeal from the District Court for Lancaster County, KAREN 
FLOWERS, Judge, on appeal thereto from the County Court for 
Lancaster County, LAURIE J. YARDLEY, Judge. Judgment of 
District Court affirmed. 


D. Kirk Wolgamott for appellant. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


IrRwIN, Chief Judge, and Mugs and INBopy, Judges. 


MUES, Judge. 
INTRODUCTION 

Golden appeals his convictions for violation of a protection 
order and third degree assault by mutual consent. He alleges that 
the trial court erred in failing to appoint counsel, in failing to 
inform him of the requirement that he file a request for a jury 
trial within 10 days of the entering of his plea, and in overruling 
his written demand for a jury trial. We affirm. 


BACKGROUND 

On June 19, 1997, Golden was arraigned on charges of viola- 
tion of a protection order and third degree assault by mutual 
consent, both Class II misdemeanors punishable by up to 6 
months’ imprisonment, a $1,000 fine, or both. Golden stated that 
he understood the charges and the possible penalties. Then the 
following colloquy took place. 

THE COURT: Pleading not guilty? 
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THE DEFENDANT: Yes 

THE COURT: Matter will be set for trial. Do you have 
an attorney? 

THE DEFENDANT: Uh, no. 

THE COURT: Are you gonna hire one, or do you want 
me to appoint one? 

THE DEFENDANT: Will you appoint one? 

THE COURT: Well, we’ll find out. Are you still 
working? 

THE DEFENDANT: Uh, no. I got a job interview in the 
morning, if I’m not in here. I would like Your Honor to 
take note where the incident occurred. 

[Discussion regarding bond.] 

THE COURT: Um, why don’t you see if you can hire an 
attorney. If you can’t within [a] couple of weeks, come 
back to court; not on the trial date. Come back before the 
trial date, you know, couple weeks before the trial date and 
ask the judge to appoint a lawyer for you. 

THE DEFENDANT: Okay. 

Trial was set for July 31, 1997. On that date, Golden appeared 
before a different county judge and, when questioned if he still 
wished to have the trial that day, stated, “Yes, I do, but unfortu- 
nately, I don’t have an attorney. I just found out Tuesday that I 
wasn’t gonna have one. I’d like to ask for a public defender.” 
The court then inquired as to Golden’s financial resources and 
income and, finding that he qualified for the public defender’s 
services, appointed a public defender to represent Golden. Trial 
was rescheduled to August 28. 

On August 28, 1997, the public defender sought and was 
granted leave to withdraw due to a conflict of interest. The trial 
court appointed new counsel. Trial was rescheduled to October 
2. On September 26, appointed counsel filed a written request 
for a jury trial, which was scheduled for hearing on October 2. 
After a hearing at which Golden testified he did not know, and 
was not advised, of the 10-day limit to request a jury trial, the 
trial court denied Golden’s request. In so doing, the court relied 
upon State v. Mangelsen, 207 Neb. 213, 297 N.W.2d 765 (1980), 
reasoning that “the defendant’s failure to invoke the right [to a 
jury trial] was his own fault by the defendant electing to act as 
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his own counsel and [he] must be held responsible for the inept- 
ness of counsel, even though that counsel was himself.” Trial 
commenced. 

On October 24, 1997, the trial court found Golden guilty of 
violation of a protection order and third degree assault by 
mutual consent. He was later sentenced to a $400 fine and a 
$100 fine respectively. He timely appealed to district court. On 
appeal, he argued, inter alia, that the county court erred in deny- 
ing his request for court-appointed counsel on June 19, and in 
overruling his motion for a jury trial as untimely. 

The district court disagreed with the county court’s reliance 
on Mangelsen, supra, believing this case to be distinguishable 
from that case. It reasoned that Golden did not “elect” to pro- 
ceed pro se at arraignment. Nevertheless, it rejected Golden’s 
appeal, observing that “[e]ven though defendant can be excused 
for failing to have filed a request when he had no counsel and 
never elected to proceed without one, once he had counsel a 
demand could and should have been made within the ten days.” 
Noting that a demand for a jury trial had not been filed until 
more than 10 days after second counsel was appointed, the dis- 
trict court found no abuse of discretion in failing to grant 
Golden’s untimely demand for a jury trial. 


ASSIGNMENTS OF ERROR 
Golden’s assignments of error, restated, are that the district 
court erred in not finding error in the county court’s (1) failure 
to appoint counsel at the arraignment, (2) failure to advise him 
of his right to request a jury trial within the 10-day limit pur- 
suant to Neb. Ct. R. of Cty. Cts. 23 (rev. 1996), and (3) overrul- 
ing his written demand for a jury trial. 


STANDARD OF REVIEW 
Both the district court and a higher appellate court generally 
review appeals from the county court for error appearing on the 
record. State v. Patterson, 7 Neb. App. 816, 585 N.W.2d 125 
(1998). 


DISCUSSION 
[1] The U.S. Constitution, through the Due Process Clause of 
the 14th Amendment, requires the states to provide a trial by 
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jury whenever the 6th Amendment would so require if the case 
were in federal court. State v. Bishop, 224 Neb. 522, 399 N.W.2d 
271 (1987). “A jury trial is not constitutionally required in every 
criminal case, but must be provided when the offense is ‘seri- 
ous.’ A serious offense is one which carries a maximum penalty 
in excess of 6 months’ imprisonment.” Id. at 527, 399 N.W.2d at 
276. Accord, State v. Cozzens, 241 Neb. 565, 490 N.W.2d 184 
(1992); State v. Miller, 226 Neb. 576, 412 N.W.2d 849 (1987). 

Golden was charged with violation of a protection order 
under Neb. Rev. Stat. § 42-924 (Reissue 1993) and with third 
degree assault by mutual consent under Neb. Rev. Stat. § 28-310 
(Reissue 1995). Violation of a protection order and third degree 
assault by mutual consent are both Class II misdemeanors, each 
carrying a maximum penalty of 6 months’ imprisonment, a 
$1,000 fine, or both. Neb. Rev. Stat. § 28-106 (Reissue 1995). 
Golden had no constitutional right to a jury trial on either of 
these charges. 

[2,3] However, the right to a jury trial is also provided by 
statute. Neb. Rev. Stat. § 25-2705 (Reissue 1995) provides that 
“[e]ither party to any case in county court, except criminal cases 
arising under city or village ordinances, traffic infractions, [and] 
other infractions . .. may demand a trial by jury.” A demand is 
required to invoke the statutory right to a jury trial for a petty 
offense in county court, and a failure to file a timely request in 
accordance with the court rules constitutes a waiver of the statu- 
tory right to a jury trial. State v. Lafler, 224 Neb. 613, 399 
N.W.2d 808 (1987) (citing State v. Vernon, 218 Neb. 539, 356 
N.W.2d 887 (1984)). See, also, Miller, supra; Bishop, supra. 

[4] In misdemeanor cases, demands for a jury trial must be 
made within 10 days following entry of a not guilty plea. Neb. 
Ct. R. of Cty. Cts. 23 (rev. 1996). 

Golden appeared pro se and was arraigned on June 19, 1997, 
at which point he entered a plea of not guilty. On that date, the 
colloquy set forth earlier in this opinion took place between 
Golden and the county judge. Golden was not advised of his 
statutory right to a jury trial or of the 10-day time limit within 
which to demand it. His demand for a jury trial was not made 
until September 26 by his second court-appointed lawyer, the 
first court-appointed lawyer having been appointed on July 31. 
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His demand was obviously untimely, and under the foregoing 
principles, Golden waived his statutory right to a jury trial. 

As stated, Golden has assigned three separate errors on 
appeal. However, in substance, his contention is that his demand 
for a jury trial was erroneously denied. He is essentially con- 
tending that his waiver of the statutory right to a jury trial was 
invalid and that his failure to make a timely demand should be 
excused because it occurred during the period of time while his 
request for court-appointed counsel was pending, thus depriving 
him of counsel’s advice during this critical period. Thus, he con- 
tends that the failure of the trial court to make a prompt deter- 
mination on his eligibility for court-appointed counsel led to his 
failure to timely assert this right. He further argues that under 
the circumstances, the trial court erred in not advising him of his 
statutory right to a jury trial, the need for a demand to invoke his 
right, and the time limits within which to do so. 


Delay in Appointing Counsel. 

[5-7] Neb. Rev. Stat. § 29-3902 (Reissue 1995) provides that 
at the first appearance before a court, the court shall advise a 
felony defendant or a misdemeanant whose offense is punish- 
able by imprisonment of his or her right to court-appointed 
counsel if he or she is indigent. It further provides that if indi- 
gency is asserted, the court shall make reasonable inquiry to 
determine financial condition. If indigency is determined, a pub- 
lic defender shall be appointed. A defendant is entitled to be rep- 
resented by counsel at all critical stages of a criminal proceed- 
ing against the defendant, which includes the trial itself. State v. 
Richter, 221 Neb. 487, 378 N.W.2d 175 (1985), rev’d on other 
grounds 225 Neb. 837, 408 N.W.2d 717 (1987). Entitlement to 
the assistance of counsel and entitlement to the provision of 
counsel at public expense are different matters. Id. 

In Richter, supra, the Supreme Court outlined what a reason- 
able inquiry is when a defendant asserts his or her indigency at 
the arraignment. While Golden’s assertion of indigency at the 
arraignment was dubious at best, assuming, for discussion pur- 
poses that he did so, the trial court’s inquiry at the arraignment 
fell woefully short of the “reasonable inquiry” required by 
§ 29-3202 as interpreted in Richter. Nevertheless, a more in 
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depth inquiry was made on the first trial date when Golden re- 
appeared and requested a public defender. As a result, counsel 
was appointed. 

As later discussed, we believe a reasonable interpretation of 
the events at the arraignment is that the trial court denied 
Golden’s request for counsel at that time. But, even assuming, 
without deciding, that the trial court did not determine Golden’s 
eligibility for court-appointed counsel on the day of the arraign- 
ment and that it erred in failing to do so, Golden’s argument that 
he was prejudiced as a result would require several additional 
assumptions. For example, Golden’s argument assumes that had 
a public defender been appointed, he or she would have advised 
Golden of the need to make a demand for a jury trial within 10 
days or, if one was rejected, that within that 10-day period, 
Golden would have retained his own counsel, who would then 
have advised him of this rule. The argument also assumes 
Golden would then have timely exercised the right to a jury trial. 
Whether these are proper inferences to make, we do not decide, 
because we believe Golden’s claim of prejudice fails for a more 
fundamental reason. 

[8,9] A criminal defendant has the right to assistance of coun- 
sel at trial for a misdemeanor if, as a result of the conviction, 
imprisonment is actually imposed. State v. Stott, 255 Neb. 438, 
586 N.W.2d 436 (1998), citing Scott v. Illinois, 440 U.S. 367, 99 
S. Ct. 1158, 59 L. Ed. 2d 383 (1979). Conversely, where no sen- 
tence of imprisonment is imposed, a defendant charged with a 
misdemeanor has no constitutional right to counsel. State v. 
Stott, 6 Neb. App. 677, 576 N.W.2d 843 (1998), rev’d on other 
grounds 255 Neb. 438, 586 N.W.2d 436. Stated another way, 
where a defendant is penalized only by fine, he or she is neither 
constitutionally nor statutorily entitled to have counsel present. 
State v. Dean, 2 Neb. App. 396, 510 N.W.2d 87 (1993), citing 
State v. Austin, 219 Neb. 420, 363 N.W.2d 397 (1985). 

[10] Golden was not sentenced to imprisonment. He was 
fined on both misdemeanor charges. He was not entitled to 
assistance of counsel under the foregoing authority. If Golden 
was not entitled to assistance of counsel at all, certainly a delay 
in deciding the right to appointed counsel cannot be deemed a 
valid excuse for failing to timely demand a jury trial. Logically, 
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this must be so even though Golden may have been deprived of 
legal advice, including his statutory right to a jury trial, during 
the period of the delay. In each case where assistance of counsel 
is denied, a defendant is surely and necessarily deprived of legal 
advice on many rights. Yet, the law is settled that such depriva- 
tion will not support the reversal of convictions where no 
imprisonment is imposed upon misdemeanants. This argument 
is without merit. 


Trial Court’s Duty to Advise. 

Golden next argues that the trial court had a duty to advise 
him of his statutory right to a jury trial at the arraignment under 
the circumstances of this case where his request for counsel 
went undetermined until substantially more than 10 days had 
passed. Golden contends that even had he strictly complied with 
the trial court’s direction to return “within a couple of weeks,” 
the 10-day window for requesting a jury trial under Neb. Ct. R. 
of Cty. Cts. 23 (rev. 1996) would have already passed. Of 
course, in fact, Golden did not return until July 31, the trial date. 

In rejecting Golden’s untimely demand for a jury trial, the 
county court relied upon State v. Mangelsen, 207 Neb. 213, 297 
N.W.2d 765 (1980). In Mangelsen, the defendant faced a crimi- 
nal charge with a mandatory maximum penalty of 6 months’ 
imprisonment in the county jail. At arraignment, the defendant 
was informed of his right to counsel, but was not advised of a 
right to a jury trial. According to the opinion, the defendant 
“elected to act as his own counsel at trial” and was convicted. 
Id, at 214, 297 N.W.2d at 767. The opinion does not illuminate 
the factual basis upon which the Supreme Court reached the 
conclusion that the defendant “elected” to proceed pro se. No 
demand for jury trial was made. On appeal, the defendant con- 
tended, inter alia, that the trial court’s failure to advise him of 
his right to a jury trial was reversible error. The Supreme Court, 
noting that there was no constitutional right to a jury trial for 
petty offenses and that the statutory right to a jury trial requires 
a demand to invoke the right, observed: 

In essence, the defendant contends that when he elects 
to act as his own counsel, he must be advised by the court 
of any statutory right he might have with respect to his 
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trial. In substance, the contention is that the trial judge 
must also act as the defendant’s counsel when a defendant 
appears pro se. We have previously held that a defendant, 
by electing to act as his own counsel, must be held respon- 
sible for the ineptness of counsel, even though that coun- 
sel was himself, and that a trial judge cannot effectively 
discharge the roles of both judge and defense counsel, and 
that one proceeding pro se is bound by his own acts and 
conduct. 
(Emphasis supplied.) Id. at 215, 297 N.W.2d at 767-68. 

In State v. Miller, 226 Neb. 576, 412 N.W.2d 849 (1987), the 
defendant also assigned as error the county court’s failure to 
advise of the right to a jury trial. Miller also involved a petty 
offense for which there was no constitutional right to a jury trial, 
only a statutory right, as is the case here. The opinion does not 
disclose whether the defendant had counsel. Observing that the 
record failed to reflect any demand for a jury trial, the Supreme 
Court found that the defendant had waived his statutory right to 
a jury trial, since it was his duty to make such a request if he 
desired such a trial. Id. 

The Supreme Court in Mangelsen and Miller did not explic- 
itly state that the trial court had no duty to advise the defendant 
of his statutory right to a jury trial. However, in both cases the 
failure of the court to so advise the defendant was assigned as 
error, and in both cases the Supreme Court deemed the defend- 
ants’ failure to invoke the statutory right as dispositive of the 
error assigned. By implication, we read Mangelsen and Miller 
as rejecting the contention that the trial court had any duty to 
advise of the statutory right to a jury trial. 

The Mangelsen rationale was applied again in State v. Lafler, 
224 Neb. 613, 399 N.W.2d 808 (1987), in a slightly different 
context. In Lafler, the defendant was charged with certain seri- 
ous offenses that carried a constitutional right to a jury trial and 
a petty offense for which there was only a statutory right to a 
jury trial. The trial court had advised the defendant generally 
that he had a right to a jury trial “‘if a proper demand’” was 
made. Id. at 614, 399 N.W.2d at 810. The defendant sought 
appointment of counsel at trial, but the request was denied. The 
trial court had denied a demand for a jury trial on all charges on 
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the basis that it was not made in a “timely or proper manner.” Id. 
at 616, 399 N.W.2d at 811. On appeal, the Supreme Court 
affirmed the trial court’s denial of counsel and failure to afford 
defendant a jury trial on the petty offense. 

The Lafler court, noting that there was no constitutional right 
to a jury trial for the petty offense, held that the defendant’s fail- 
ure to timely file a request for a jury trial in accordance with 
court rules constituted a waiver of his statutory right to a jury 
trial under a predecessor to § 25-2705. 

A defendant who appears pro se must make a proper 
demand for a statutorily provided jury trial or that right 
will be deemed to have been waived. State v. Vernon, [218 
Neb. 539, 356 N.W.2d 887 (1984)]; State v. Mangelsen, 
207 Neb. 213, 297 N.W.2d 765 (1980). 

The defendant was not represented by counsel at the 
arraignment and elected to proceed without counsel when 
his request for court-appointed counsel was denied. The 
failure to make a timely request for a jury trial on count IV 
[petty offense] constituted a waiver of the right to a jury 
trial on that charge. 

(Emphasis supplied.) Lafler, 224 Neb. at 617, 399 N.W.2d at 
812. 


Golden argues that Lafler, supra, and State v. Mangelsen, 207 
Neb. 213, 297 N.W.2d 765 (1980), involved defendants who 
were proceeding pro se at their own election and were thus prop- 
erly held responsible for their own failings. He argues that he 
does not fit that category. 

[I]n the instant case, it is clear that Appellant was not act- 
ing as a pro se defendant when the ten days passed 
between his entry of not guilty pleas and the last day for 
filing a jury demand. Not only did the arraigning court fail 
to act on Appellant’s request for an attorney, but the court 
also told Appellant to come back in two weeks if he could 
not find his own attorney. Two weeks is necessarily more 
than ten days. Therefore, the court itself prejudiced 
Appellant by advising him to reappear after the ten day 
window had closed. It is in this regard that the court erred 
in failing to advise Appellant of the requirement to make a 
jury demand should he request a jury trial. 
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Brief for appellant at 8-9. 
In essence, Golden accepts the premise of Mangelsen that a 
trial court has no duty to advise a defendant of the statutory right 
to a jury trial and how to timely invoke it when a defendant 
elects to proceed pro se, but 
if an arraigning court is going to respond to a request for 
counsel by advising the defendant to reappear in two 
weeks time to request a public defender if he could not 
afford an attorney, that court should recognize that it is 
placing the defendant in the precarious position of foreclo- 
sure of a statutory right. 

Brief for appellant at 9. 

It is apparently Golden’s reading of Mangelsen and Lafler 
that it is a defendant’s election to proceed pro se that absolves a 
trial court of the duty to advise a defendant of the statutory right 
to a jury trial. Conversely, absent such an election, the duty 
exists. Thus, he attempts to distance his case from those cases by 
arguing that he was not pro se and, if so, had not chosen to be 
so. First, we do not entirely accept that Golden was not acting 
pro se following the arraignment. He left the arraignment with- 
out appointed counsel and remained unrepresented until July 31, 
1997, when the public defender was appointed. Under any defi- 
nition of “pro se,” Golden fit it during the ensuing time period 
before counsel was appointed. Second, whether handled appro- 
priately or not, the trial court’s ruling on Golden’s request for 
counsel at the time of the arraignment might reasonably be 
viewed as a denial, rather than a delay in deciding the issue. If 
we accept Golden’s view that he made a request at that time, the 
request certainly was not granted. He left there without counsel. 
Arguably, Golden, no less than the defendant in State v. Lafler, 
224 Neb. 613, 617, 399 N.W.2d 808, 812 (1987), who proceeded 
without counsel after his request was denied, also “elected to 
proceed without counsel when his request for court-appointed 
counsel was denied.” 

But most importantly, we reject Golden’s reading of 
Mangelsen and Lafler that it is only where a defendant elects to 
proceed pro se (under whichever of many circumstances one 
might choose to place the “election” label) that a trial court has 
no duty to advise of the statutory right to a jury trial. Indeed, 
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Lafler did not even address the duty of a trial court to give such 
advice, as the trial court in that case had told the defendant, ina 
fashion, of the need to demand a jury if desired. And, the quoted 
language from State v. Mangelsen, 207 Neb. 213, 297 N.W.2d 
765 (1980), about a defendant electing to proceed pro se was in 
the very context of rejecting the argument that a pro se defend- 
ant was entitled to greater protection vis-a-vis such an advise- 
ment than was a defendant who had counsel. In State v. Miller, 
226 Neb. 576, 412 N.W.2d 849 (1987), when the issue was again 
squarely before the court, nothing was said about the defend- 
ant’s being pro se or represented. The argument was simply 
rejected. 

In our view, Mangelsen, Lafler, and Miller disclose generally 
the Supreme Court’s reluctance to impose upon a trial court the 
duty to advise criminal defendants, even those not represented 
by counsel, of nonconstitutional, statutory rights. Indeed, if one 
accepts, as we must, the premise that Golden was not entitled to 
counsel in these criminal proceedings because imprisonment 
was not imposed, see State v. Stott, 255 Neb. 438, 586 N.W.2d 
436 (1998), then we must accept that the law does not insist that 
every criminal defendant be advised of all rights that might 
impact the criminal proceedings. Advice of counsel in a crimi- 
nal proceeding surely includes advice on many varied and 
sundry matters, including statutory rights such as a jury trial and 
the procedure in which to invoke it. If a defendant such as 
Golden is not entitled to counsel, and thus the advice of coun- 
sel, then it is unreasonable to suggest that he is entitled to such 
advice from a trial court. 

[11] Therefore, we hold that there is no duty on the part of a 
trial court to advise a defendant charged with a petty offense of 
his or her statutory right to a jury trial and the time and manner 
in which to invoke that right where the defendant is penalized 
only by fine. Accordingly, we find no error in the trial court’s 
failure to advise Golden of such matters in this case. 

Having reached this conclusion, we do not believe such 
advisements should be discouraged. While the right to a jury 
trial in this context is not of constitutional origin, it is one 
expressly granted by the Legislature. 
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Denial of Motion. 

As is evident from our previous discussion, Golden failed to 
timely request a jury trial, and his waiver of that right is not 
excused by the failure of the trial court to decide the counsel 
issue at arraignment or to advise him, at arraignment, of this 
statutory right. Moreover, and to the extent that an untimely 
demand for a statutorily provided jury trial could be granted 
within the discretion of the trial court, a matter we do not 
decide, there was certainly no abuse of discretion in this case. 
The demand was first made on September 26, 1997, over 
3 months after Golden’s arraignment, nearly 2 months after he 
was first appointed a public defender and at least 18 days after 
his second court-appointed counsel was appointed. It was filed 
approximately 1 week before the scheduled trial date, which 
was the third time this matter had been set for trial. No abuse of 
discretion occurred in denying the tardy request. 


CONCLUSION 

By failing to make a timely demand for the statutorily pro- 
vided jury trial, Golden waived that right. Golden was a non- 
felony criminal defendant who was penalized only by fine, even 
though the penalty could have included imprisonment. 
Therefore, he was not entitled to court-appointed counsel, and 
the trial court’s delay in appointing counsel did not prejudice 
Golden. 

The trial court did not err in failing to advise Golden of his 
statutory right to a jury trial or of the time and manner in which 
it could be invoked, or in denying Golden’s untimely request for 
a jury trial. The order of the district court affirming the county 
court’s decision is affirmed. 

AFFIRMED. 
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FRANKIE LEV COLE, APPELLANT, V. 
HAROLD CLARKE ET AL., APPELLEES. 
598 N.W. 2d 768 


Filed August 17,1999, No. A-98-865. 


1. Torts: Statutes: Waiver: Immunity. Sovereign immunity must be specifically 
waived in legislation. 
2. __:__: ___: __. Any statute purporting to waive the State’s sovereign immunity 


must be clear in so doing and must be strictly construed in favor of the State. 

3. Torts: Claims: Assault: Battery: False Imprisonment: Libel and Slander. The 
tort claims act does not apply to any claim arising out of assault, battery, false impris- 
onment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepre- 
sentation, deceit, or interference with contract rights. 

4. Employer and Employee: Discrimination. Neb. Rev. Stat. § 20-148 (Reissue 1997) 
provides a private cause of action for private acts of discrimination by private employ- 
ers. This section does not apply to individuals acting in their capacities as public 
officials. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Frankie Levi Cole, pro se. 


Don Stenberg, Attorney General, and Linda L. Willard for 
appellees. 


HANNON, MUES, and CARLSON, Judges. 


Mugs, Judge. 
INTRODUCTION 
Frankie Levi Cole appeals from the decision of the Lancaster 
County District Court granting the motion of Harold Clarke, 
Frank Delgado, Frank X. Hopkins, Donald McCall, the 
Nebraska Board of Parole (Board), and the State of Nebraska for 
summary judgment. 


PLEADINGS 
In Cole’s third amended complaint, filed September 8, 1997, 
he alleges that at all times relevant to this action, he was a pris- 
oner committed to the Nebraska Department of Correctional 
Services (DCS), Clarke was the director of DCS, Hopkins was 
the warden at the Nebraska State Penitentiary (NSP), Delgado 
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was the head records officer at NSP, and McCall was the acting 
chairman of the Board. 

According to Cole, on February 25, 1992, while on parole for 
burglary and theft convictions, Cole was arrested and charged 
with receiving stolen property. Cole’s parole officer arrived at 
the jail the next day and informed Cole that the State would seek 
to revoke Cole’s parole based on the new criminal charge. 
Cole’s parole officer gave Cole the option of waiving his right 
to a speedy parole hearing in order to permit the Board to wait 
for a determination of guilt on the new criminal charge. A parole 
“ ‘hold’ ” was placed on Cole, preventing him from bonding out 
of jail on the new charge. 

In July 1992, Cole pled guilty to the new charge, and he was 
sentenced to 6 months’ imprisonment, with credit for time 
served from the date of his arrest. Cole was then taken to DCS, 
and a formal revocation hearing was held on August 3. Cole’s 
parole was revoked. The Board declared that the time Cole was 
in jail awaiting trial on the receiving stolen property charge was 
“dead time,” or time that did not count against Cole’s sentences 
for burglary and theft. Clarke subsequently issued an order com- 
manding that Cole’s release date from prison be extended on 
account of the 138 days’ dead time. Delgado, or someone under 
his supervision, then changed NSP records to reflect the 
138-day extension as commanded by Clarke’s order. Hopkins 
then held Cole approximately 90 days past Cole’s originally 
scheduled release date. 

Cole further alleged that the sentencing judge on his receiv- 
ing stolen property conviction did not expressly state that Cole’s 
jail time on that conviction was to run concurrently with his 
prison sentences for burglary and theft. Cole claimed that “the 
mandatory wording of [Neb. Rev. Stat. §] 83-1,123(1) and (2) 
(Reissue 1987), in combination with the sentencing judge’s 
order demands that these two sentences mun concurrently.” Cole 
filed numerous grievances in an attempt to get the defendants to 
change his release date, but to no avail. Cole further contends: 

(T]he evidence indicates the State Defendants knew that 
Plaintiff’s rights were being violated when Section 
83-1,123 was misapplied in this case because the 
Defendants and their agents then got together and used 
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their official authority and influence to change the wording 
of this statute after Plaintiff complained of their illegal 
application of it. 

Cole claimed that as a result of the “wrongful and negligent 
acts” of the defendants, Cole was illegally and unconstitution- 
ally forced to endure personal injury in the forms of false 
imprisonment; “double celling”; denial of proper medical care; 
loss of liberty; lost wages and earning opportunities; “oppres- 
sion under color of State law”; and mental, physical, and emo- 
tional pain and suffering. 

In a section entitled “Causes of Action,” Cole alleged that his 
action against the State is “pursuant to the Nebraska Tort Claims 
Act” for all the personal injuries listed above, “except false 
imprisonment.” (Emphasis supplied.) Cole further alleged that 
his claims against the defendants in their “individual capacities 
. .. pursuant to Neb. Rev. Stat. § 20-148 (Reissue 1991)” were 
for all the personal injuries listed above which resulted from 
violations of the 4th and 14th Amendments to the U.S. 
Constitution. Cole contends that the actions of the individual 
defendants violated the Constitution of the State of Nebraska 
because the defendants “went outside the law and deliberately 
and/or with reckless disregard for the law, falsified Plaintiff’s 
prison release date based upon arbitrary, capricious, vindictive 
and invidious reasons.” Cole further alleged that the defendants 
inflicted these violations under color of law in a malicious man- 
ner “and then sought to legitimize their behavior by altering 
State law for arbitrary and capricious reasons.” 

Cole sought a declaration that his constitutional rights had 
been violated under “[Neb. Rev. Stat. §] 83-1,123 (Reissue 
1987)” and requested relief for damages. Cole alleged that he 
had initially submitted this claim to the State Claims Board on 
June 23, 1996. After the claims board disallowed this claim on 
November 7, Cole filed the present action. 

The State generally denied all of the allegations and alleged, 
inter alia, that the petition failed to state a cause of action, that 
the defendants acted in good faith and were immune from suit, 
that damages against the defendants were barred by the 11th 
Amendment, that the court lacked jurisdiction in that the action 
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was barred by the statute of limitations, and that the court lacked 
jurisdiction under Neb. Rev. Stat. § 81-8,219 (Reissue 1996). 


SUMMARY JUDGMENT PROCEEDINGS 

On January 29, 1998, the defendants filed a motion for sum- 
mary judgment. Cole also filed a motion for summary judgment. 
A hearing was held April 1. The district court determined that 
Cole’s cause of action accrued in August 1992 and was therefore 
barred by the 2-year statute of limitations found in Neb. Rev. 
Stat. § 81-8,227 (Reissue 1996) of the State Tort Claims Act. 
The district court further determined that Cole’s sentences were 
to be served consecutively, not concurrently as Cole contended, 
and therefore determined that Cole was not entitled to credit on 
his burglary and theft sentences for the “139 days served 
against” the receiving stolen property sentence. Accordingly, the 
court granted the defendants’ motion for summary judgment, 
denied Cole’s motion for summary judgment, and dismissed 
Cole’s petition. Cole’s motion for new trial was overruled, and 
he timely appeals. 


ASSIGNMENTS OF ERROR 

Cole alleges the district court erred in finding that the statute 
of limitations had run on his claims filed pursuant to the State 
Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 
1996); in finding that the statute of limitations had run on his 
“federal false imprisonment and due process claims filed pur- 
suant to Neb. Rev. Stat. § 20-148 (Reissue 1991)”; in finding 
that neither the State of Nebraska nor the defendants in their 
individual capacities were liable for the damages to Cole; and in 
finding that Cole was not entitled to credit for time served on 
both his receiving stolen property conviction and his parole sen- 
tences. 


STANDARD OF REVIEW 
In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Goff-Hamel 
v. Obstetricians & Gyns., P.C., 256 Neb. 19, 588 N.W.2d 798 
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(1999); Kratochvil v. Motor Club Ins. Assn., 255 Neb. 977, 588 
N.W.2d 565 (1999). 


DISCUSSION 

Cole’s legal theories are not crystal clear, but from the plead- 
ings, briefs, and arguments at the motion for summary judg- 
ment, Cole is apparently attempting to assert damage claims for 
constitutional violations against the individual defendants and a 
tort claim for damages against the State. 

The district court determined that Cole was asserting a cause 
of action for false imprisonment, for deprivation of constitu- 
tional and statutory rights pursuant to Neb. Rev. Stat. § 20-148 
(Reissue 1997), and for a declaratory judgment of his rights 
under § 83-1,123. We disagree that Cole properly sought a 
declaratory judgment. The Uniform Declaratory Judgments Act, 
Neb. Rev. Stat. § 25-21,149 et seq. (Reissue 1995), is available 
only when there is a justiciable controversy. See Koenig v. 
Southeast Community College, 231 Neb. 923, 438 N.W.2d 791 
(1989). In Cole’s petition, he alleges that he had previously filed 
a petition seeking declaratory judgment but that said action was 
dismissed as moot following his release from prison in October 
1995. Cole’s petition sounds in tort and constitutional viola- 
tions. It seeks damages resulting from his imprisonment beyond 
a date which he alleges he should have been released. In order 
to prove a claim for false imprisonment, Cole would obviously 
have to prove that his detention was unlawful. See 35 C.J.S. 
False Imprisonment § 1 (1960). Thus, while Cole may pray for 
a declaration that his detention was unlawful, we view such 
request in this context to be solely for purposes of establishing 
an element of his false imprisonment claim. Accordingly, we do 
not view Cole’s petition as properly seeking a declaration of 
rights but only as attempting to state a tort claim for false 
imprisonment and a damage claim for constitutional 
deprivations. 


Tort Claim Against State. 
[1,2] Article V, § 22, of the Nebraska Constitution provides: 
“The state may sue and be sued, and the Legislature shall pro- 
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vide by law in what manner and in what courts suits shall be 
brought.” 
The Supreme Court has held that this constitutional provi- 
sion is not self-executing. Gentry v. State, 174 Neb. 515, 
118 N.W.2d 643 (1962). Sovereign immunity must be 
specifically waived in legislation. Any statute purporting 
to waive the State’s sovereign immunity must be clear in 
so doing and must be strictly construed in favor of the State. 
Wadman y. State, 1 Neb. App. 839, 843, 510 N.W.2d 426, 429 
(1993). 

Section 81-8,209 provides: 

The State of Nebraska shall not be liable for the torts of 
its officers, agents, or employees, and no suit shall be 
maintained against the state, any state agency, or any 
employee of the state on any tort claim except to the extent, 
and only to the extent, provided by the State Tort Claims 
Act. The Legislature further declares that it is its intent and 
purpose through such act to provide uniform procedures 
for the bringing of tort claims against the state or an 
employee of the state and that the procedures provided by 
such act shall be used to the exclusion of all others. 

The tort claims act, in § 81-8,210(4), defines, in part, a tort 

claim as 
any claim against the State of Nebraska for money only on 
account of damage to or loss of property or on account of 
personal injury or death caused by the negligent or wrong- 
ful act or omission of any employee of the state, while act- 
ing within the scope of his or her office or employment, 
under circumstances in which the state, if a private person, 
would be liable to the claimant for such damage, loss, 
injury, or death[.] 

[3] The tort claims act does not apply to “[a]ny claim arising 
out of assault, battery, false imprisonment, false arrest, mali- 
cious prosecution, abuse of process, libel, slander, misrepresen- 
tation, deceit, or interference with contract rights.” 
§ 81-8,219(4). Despite Cole’s allegations that his claim against 
the State is not based on false imprisonment, the substance of 
this claim in fact arises out of his alleged false imprisonment. 
The tort claims act does not apply to waive the State’s sovereign 
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immunity on this claim. Thus, whether the claim was timely or 
not, it was properly dismissed as there is no reasonable possi- 
bility that amendment will remedy the deficiency. See Hoch v. 
Prokop, 244 Neb. 443, 507 N.W.2d 626 (1993). 


Constitutional Violations Against Individuals. 

[4] Cole based his action against the individual defendants on 
§ 20-148. Section 20-148 provides a private cause of action for 
“deprivation of any rights, privileges, or immunities secured by 
the United States Constitution or the Constitution and laws of 
the State of Nebraska” by a private employer. This section does 
not apply to individuals acting in their capacities as public offi- 
cials. See Sinn v. City of Seward, 3 Neb. App. 59, 523 N.W.2d 
39 (1994). Cole’s complaint alleges that his personal injuries 
occurred while the defendants were acting in their official 
capacities. Thus, again, whether or not Cole’s causes of action 
under § 20-148 were timely brought, his petition was properly 
dismissed, as it failed to state a cause of action against the indi- 
vidual defendants and there is no reasonable possibility to 
amend to state such a cause of action. See Hoch, supra. 

For the foregoing reasons, we affirm the judgment of the dis- 
trict court dismissing Cole’s petition as to all defendants. See 
Gordon v. Community First State Bank, 255 Neb. 637, 587 
N.W.2d 343 (1998) (holding where record demonstrates that 
decision of trial court is correct, although such correctness is 
based on different ground from that assigned by trial court, 
appellate court will affirm). In so concluding, we do not hold 
that the reasons given by the trial court were incorrect, only that 
it is unnecessary for us to reach that question given our resolu- 
tion of this appeal. 

AFFIRMED. 
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CAROLYN APLAND, APPELLEE AND CROSS-APPELLANT, V. 
NORTHEAST COMMUNITY COLLEGE, 
APPELLANT AND CROSS-APPELLEE. 

599 N.W. 2d 233 


Filed August 24, 1999. No. A-98-108. 


1. Injunction: Equity. An action for injunctive relief sounds in equity. 

Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 
tties factual questions de novo on the record and reaches a conclusion independent of 
the findings of the trial court, provided, where credible evidence is in conflict on a 
material issue of fact, the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

3. Statutes: Appeal and Error. Statutory interpretation is a matter of law in connection 
with which an appellate court has an obligation to reach an independent, correct con- 
clusion irrespective of the determination made by the court below. 

4. Statutes: Legislature: Intent: Appeal and Error. In construing a statute, an appel- 
late court must determine and give effect to the purpose and intent of the Legislature 
as ascertained from the entire language of the statute considered in its plain, ordinary, 
and popular sense. 

5. Statutes: Appeal and Error. In construing a statute, an appellate court will, if pos- 
sible, try to avoid a construction which would lead to absurd, unconscionable, ot 
unjust results. 

6. Colleges and Universities; Employer and Employee. A community college 
employee whose duties are primarily administrative and who does not hold a teach- 
ing certificate is not a teacher for purposes of Neb. Rev. Stat. § 85-1528 (Reissue 
1994), even though the employee occasionally teaches. 

7. Fair Employment Practices: Discrimination: Proof. A plaintiff may establish a 
prima facie case of age discrimination by virtue of disparate treatment under Neb. 
Rev. Stat. § 48-1001 et seq. (Reissue 1998) by showing that (1) the plaintiff was in 
the protected age category; (2) the plaintiff met the applicable qualifications; 
(3) despite those qualifications, the plaintiff was deemed ineligible to participate; and 
(4) other employees of similar qualifications who were not members of a protected 
group were deemed eligible at the time the plaintiff’s request for eligibility was 
denied. 

8. __:___:__. Ifa plaintiff proves a prima facie case of employment discrimination, 
the defendant then has the burden of articulating some legitimate, nondiscriminatory 
reason for its action. 

9. _:__:__..To establish that the proffered reason for an action taken by an 
employer was a pretext for discrimination, an employee must show both that the prof- 
fered reason was false and that discrimination was the real reason. 


Appeal from the District Court for Madison County: RICHARD 
P. GARDEN, Judge. Affirmed in part, and in part reversed and 
remanded with directions to dismiss. 
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David H. Ptak, of Stratton & Ptak, P.C., for appellant. 
Charles W. Balsiger, of Balsiger & Carney, for appellee. 
HANNON, SIEVERS, and CARLSON, Judges. 


CARLSON, Judge. 
I. INTRODUCTION 
Northeast Community College (NECC) appeals from a judg- 
ment by the district court for Madison County. For the reasons 
set forth below, we affirm in part, and in part reverse and 
remand with directions to dismiss. 


Il. BACKGROUND 

In October 1970, Carolyn Apland was hired as a secretary for 
the Adult Basic Education program (ABE) at NECC, then 
known as Northeast Technical Community College, located in 
Norfolk, Nebraska. On July 1, 1975, she was named the director 
of ABE, a position she has held since that date. This position is 
subject to annual reappointment. In her capacity as director of 
ABE, Apland is classified by NECC as a professional/manage- 
rial employee. Her responsibilities are primarily administrative, 
although she testified that she sometimes taught in a substitute 
teacher capacity and possibly at other times. (The record is not 
clear on this point.) Apland does not have a 4-year degree from 
a college or university, but does have a 1- or 2-year degree from 
Northwest College of Commerce in Huron, South Dakota. She 
does not have a teaching certificate. 

In 1993, NECC adopted a voluntary separation program 
(VSP), a program pursuant to which qualified employees 
between the ages of 55 and 64 may participate in early partial or 
total separation from employment, i.e., early retirement. VSP 
participants receive a stipend equal to 6.5 percent of their annual 
salary, multiplied by the number of full years of employment, 
and finally multiplied by a percentage factor related to their age 
at retirement. 

According to Alice Ehrenfried, director of human resources 
for NECC, the VSP initially provided that employees working in 
positions funded by an outside agency were categorically ineli- 


APLAND v. NORTHEAST COMMUNITY COLLEGE 623 
Cite as 8 Neb. App. 621 


gible to participate. However, Ehrenfried testified, the plan was 
amended in 1994 to provide that such employees could be 
nonetheless deemed eligible. That amended language provided: 
“Program Eligibility ....5. Employees whose current employ- 
ment is provided in part or in total by a contract with an outside 
agency may not be eligible for the Voluntary Separation 
Program. This will be administratively determined at the time of 
hire or reappointment.” (Emphasis supplied.) 

Apland’s date of birth is October 26, 1940, and, accordingly, 
if otherwise qualified, she would have been eligible to partici- 
pate in the VSP in 1995. It is uncontroverted that Apland’s posi- 
tion is funded, at least in part, by the State Department of 
Education. Until 1995, Apland’s annual reappointment contract 
had been silent with regard to her eligibility for the VSP. 
However, her letter of reappointment that she received on or 
about June 25, 1995, contained, for the first time, the following 
language: “Position not included in Northeast Voluntary 
Separation Program.” Ehrenfried testified that similar language 
was included in the reappointment contracts distributed that year 
to all other employees who were similarly deemed ineligible. 

Apland filed a grievance, which was ultimately denied. She 
brought the instant court action on November 16, 1995, and 
filed an amended petition on or about December 6, 1996. In her 
petition, she sought a declaration of the rights and responsibili- 
ties between the parties and “reinstatement of her eligibility” for 
participation in the VSP. 

Trial was held on November 24, 1997. The trial court entered 
its judgment on January 12, 1998, holding that Apland was a 
“teacher” for purposes of Neb. Rev. Stat. § 85-1528 (Reissue 
1994), which provides that approval or amendment of all con- 
tracts of the teaching staff of a community college must be sanc- 
tioned by that college’s board of governors. The trial court then 
concluded that any decision as to Apland’s eligibility for partic- 
ipation in the VSP must be made by NECC’s board of governors 
after notice and hearing. Because the decision had been made 
administratively by NECC and not by its board of governors, the 
trial court concluded that Apland should be provided a hearing 
before the board of governors on the issue of her eligibility to 
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participate in the VSP. The trial court accordingly ordered that 
such hearing be held by the board of governors after appropriate 
notice. 

The court did not address the issue of whether Apland was 
eligible to participate in the VSP. It did find that Apland’s claim 
of age discrimination was “without merit.” 

NECC filed this notice of appeal on February 4, 1998. 


Ill. ASSIGNMENTS OF ERROR 

NECC made four assignments of error, which we consolidate 
into two: The trial court erred in (1) concluding that Apland was 
a teacher for purposes of § 85-1528 and that the statute accord- 
ingly applies to her, and (2) failing to find that Apland was inel- 
igible to participate in the VSP. 

In her cross-appeal, Apland asserts that the trial court erred in 
finding that she was not subjected to age discrimination by 
NECC. 


IV. STANDARD OF REVIEW 

[1,2] The scope of our review is necessarily determined by 
whether this action is one at law or in equity. Synacek v. Omaha 
Cold Storage, 247 Neb. 244, 526 N.W.2d 91 (1995). An action 
for injunctive relief sounds in equity. Latenser v. Intercessors of 
the Lamb, Inc., 250 Neb. 789, 553 N.W.2d 458 (1996). In an 
appeal of an equitable action, an appellate court tries factual 
questions de novo on the record and reaches a conclusion inde- 
pendent of the findings of the trial court, provided, where cred- 
ible evidence is in conflict on a material issue of fact, the appel- 
late court considers and may give weight to the fact that the trial 
judge heard and observed the witnesses and accepted one ver- 
sion of the facts rather than another. State v. World Diversified, 
Inc., 254 Neb. 307, 576 N.W.2d 198 (1998). 

[3] Statutory interpretation is a matter of law in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Loup City Pub. Sch. v. Nebraska Dept. 
of Rev., 252 Neb. 387, 562 N.W.2d 551 (1997). 
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V. ANALYSIS 
1. NECC’s APPEAL 


(a) Whether Apland Is a Teacher for Purposes of § 85-1528 
NECC first asserts that the trial court erred in deeming Apland 
a “teacher” for purposes of § 85-1528. That statute provides: 
The contracts of the teaching staff and school nurses 
employed by a board of a community college shall require 
the sanction of a majority of the members of the board. 
Except as provided in section 85-1534, each such contract 
shall be deemed renewed and in force and effect until a 
majority of the board votes, sixty days before the close of 
the contract period, to amend or terminate the contract for 
just cause. The secretary of the board shall notify each 
teacher or school nurse in writing at least ninety days 
before the close of the contract period of any conditions of 
unsatisfactory performance or a reduction in teaching staff 
or nursing staff that the board considers may be just cause 
to either amend or terminate the contract for the ensuing 
year. Any teacher or school nurse so notified shall have the 
right to file within five days of receipt of such notice a 
written request with the board for a hearing before the 
board. Upon receipt of such request, the board shall order 
the hearing to be held within ten days and shall give writ- 
ten notice of the time and place of the hearing to the 
teacher or school nurse. At the hearing, evidence shall be 
presented in support of the reasons given for considering 
amendment or termination of the contract, and the teacher 
or school nurse shall be permitted to produce evidence 
related thereto. The board shall render the decision to 
amend or terminate a contract based on the evidence pro- 
duced at the hearing. 
Chapter 85 does not define “teacher” or “teaching staff.” We 
are accordingly presented with an issue of statutory construction. 
[4,5] In construing a statute, we must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense. Nickel v. Saline Cty. Sch. Dist. No. 
163, 251 Neb. 762, 559 N.W.2d 480 (1997). In so doing, we 
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must look to the statute’s purpose and give the statute a reason- 
able construction which best achieves that purpose, rather than 
a construction which would defeat it. Jd. Finally, an appellate 
court will, if possible, try to avoid a construction which would 
lead to absurd, unconscionable, or unjust results. Kuhlmann v. 
City of Omaha, 251 Neb. 176, 556 N.W.2d 15 (1996). 

The trial court found that Apland is a teacher because “the 
evidence adduced at trial shows that as a part of her duties, she 
is a teacher.” The trial court concluded that her position is there- 
fore subject to § 85-1528. We disagree. 

Many of the provisions in chapter 85, which pertains to com- 
munity colleges, are similar to, and were clearly borrowed from, 
chapter 79 of the Nebraska Revised Statutes, which pertains to- 
school districts providing education at the elementary and high 
school levels. Of special relevance to this case is the fact that 
§ 85-1528 is nearly identical to Neb. Rev. Stat. § 79-843 
(Reissue 1996). 

[6] Chapter 79 does contain a definition section, Neb. Rev. 
Stat. § 79-101 (Cum. Supp. 1998). Section 79-101(9) defines 
teacher as any employee “who is regularly employed for the 
instruction of pupils in the public schools,” while § 79-101(10) 
defines administrator as “any ... employee... or... supervi- 
sory or administrative personnel who do[es] not have as a pri- 
mary duty the instruction of pupils in the public schools.” 

As director of NECC’s ABE, Apland’s duties are primarily 
administrative, including such tasks as preparation of the annual 
budget and grant applications, submission of monthly reports to 
the State Department of Education, and supervision of the paid 
teaching staff and volunteers. She does not hold a teaching cer- 
tificate. Although Apland testified that she also teaches, it 
appears clear from this record that teaching is not her “primary 
duty,” and that she is not “regularly employed for the instruction 
of pupils.” 

In sum, although chapters 79 and 85 are not precisely in pari 
materia, in that chapter 79 deals with education from elementary 
through secondary school while chapter 85 deals with commu- 
nity colleges, we nonetheless feel that the definition sections of 
chapter 79 give excellent guidance in interpreting chapter 85. 
We accordingly conclude that Apland is not a teacher for pur- 
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poses of § 85-1528 and that the trial court erred in concluding 
otherwise. Accordingly, the order by the trial court directing that 
Apland be afforded a hearing before NECC’s board of gover- 
nors pursuant to § 85-1528 is reversed. 


(b) Whether Apland Is Eligible to Participate in VSP 

Because we have held that Apland is not a teacher for pur- 
poses of § 85-1528 and have accordingly concluded that her 
position is not subject to the protections or terms of that statute, 
the issue becomes simply whether NECC wrongly deemed her 
ineligible to participate in the VSP according to the terms of that 
program. 

The VSP provides that eligible employees must (1) be work- 
ing half time or more and enrolled in NECC’s regular retirement 
plan; (2) be at least 55 years of age and no more than 64 on the 
first day of the first participation year, with a minimum of 
15 years of service to NECC, excluding any approved leaves of 
absence; (3) not be receiving long-term disability; (4) not be on 
leave of absence; and, (5) if working in a position funded “in 
part or in total by a contract with an outside agency,” be admin- 
istratively deemed eligible at the time of reappointment. 

NECC has stipulated that Apland meets the first four require- 
ments for eligibility. The evidence shows that NECC had made 
an explicit administrative determination that Apland was ineli- 
gible as of June 6, 1995, the date that she was sent her proposed 
contract for reappointment. Moreover, from NECC’s perspec- 
tive, this statement was nothing more than a memorialization of 
Apland’s previously existing status with regard to the VSP. 
According to Ehrenfned, 

I believe that when [Apland] came to the [Human 
Resources} office and asked about [the 1995 reappoint- 
ment contract], we discussed the fact that prior to the 1995 
appointment, the policy had stated that no one with an out- 
side agency funding was eligible. I felt that should have 
been very clear to her that she was not included in the vol- 
untary separation. But when the policy was changed... . 
and it did leave a place where some people might, and 
some people might not be eligible, I felt that the employ- 
ees deserved clarification. I knew that [Apland] had con- 
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cerns in the past about whether or not she was eligible. And 
I had felt that the policy was very clear. It said that she was 
not. But when we got to this point in time, and when I was 
the director, I felt that it was fair to employees to make sure 
they understood. 

Apland’s 1995 contract, as well as the earlier ones in this 
record, each provided that “[bJenefit plans shall be available in 
accordance with established policy as noted in the official staff 
handbook and upon attainment of eligibility.” Because Apland 
never attained eligibility, she has no contractual right to partici- 
pate in the VSP. Accordingly, unless Apland can show that this 
determination by NECC was an act of age discrimination 
against her, an issue we address below, NECC cannot be com- 
pelled to deem her eligible. We therefore conclude, upon our de 
novo review of the record, that Apland is not eligible for partic- 
ipation in NECC’s VSP. 


2. APLAND’S CRoSS-APPEAL 

On cross-appeal, Apland asserts that the trial court erred in 
finding her allegation of age discrimination to be “without 
merit.” Although not set out in her petition, this portion of 
Apland’s action appears to be grounded in Nebraska’s Act 
Prohibiting Unjust Discrimination in Employment Because of 
Age (Act), Neb. Rev. Stat. § 48-1001 et seq. (Reissue 1998), 
which makes it unlawful to discriminate against a person who is 
at least 40 but less than 70 years of age, unless such an age dis- 
tinction is made for legitimate and reasonable purposes. 

[7,8] Apland may establish a prima facie case of age discrim- 
ination by virtue of disparate treatment under the Act by show- 
ing that (1) she was in the protected age category; (2) she met 
the applicable qualifications; (3) despite those qualifications, 
she was deemed ineligible to participate in the VSP; and (4) 
other employees of similar qualifications who were not mem- 
bers of a protected group were deemed eligible at the time her 
request for eligibility was denied. Allen y. AT&T Technologies, 
228 Neb. 503, 423 N.W.2d 424 (1988). Although the ultimate 
burden of persuasion by a preponderance of the evidence 
remains at all times with the plaintiff, if the plaintiff proves a 
prima facie case, the defendant then has the burden of articulat- 
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ing some legitimate, nondiscriminatory reason for its action. 
Humphrey v. Nebraska Public Power Dist., 243 Neb. 872, 503 
N.W.2d 211 (1993). 

Our de novo review of the record shows that Apland has 
failed to satisfy at least two prongs of the prima facie case for 
age discrimination. First, although it is uncontroverted that she 
is within the protected age category, it is equally clear, as previ- 
ously discussed, that she has not shown that she is eligible to 
participate in the VSP. 

The fourth prong of a prima facie age discrimination case 
requires a showing that other employees not in the protected 
class were treated differently. In attempting to meet this prong, 
Apland points to two other employees, Vickie Johnson and Bev 
Meyers, whom she alleges were also in positions funded by out- 
side agencies, but were nonetheless deemed eligible to partici- 
pate. As a threshold matter, we note that the record is devoid of 
any evidence as to the age of either of those employees, e.g., of 
any evidence that either of them is within or without the pro- 
tected age class. For that reason, Apland cannot be said to have 
established this prong. 

Moreover, even if Apland had established a prima facie case, 
NECC has articulated a legitimate, nondiscriminatory reason for 
extending VSP eligibility to some individuals funded by outside 
sources. As noted above, as originally set up, the VSP provided 
that individuals working in such positions were categorically 
ineligible to participate. The VSP was later amended to provide 
that those individuals may nonetheless be deemed eligible. 
When asked why the VSP was so amended, Gary Stover, dean 
of administrative services for NECC, explained the underlying 
rationale: 

Q. Now, were you involved in the discussion and imple- 
mentation of the amendments to the Voluntary Separation 
Program that occurred in July of 1994? 

A. Yes, I was. 

Q. Did you have input as far as into the reason for 
amending that program or that voluntary separation? 

A. Yes, I did. 
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Q. Would you tell the court what the basis for the July, 
1994 amendment to the Voluntary Separation Program 
was? 

A. It was determined by the administrative counsel [sic], 
who made a recommendation to the Board of Governors, 
that the wording be amended to allow the flexibility to the 
institution, should an opportunity or the need arise, to 
request that an individual who was currently eligible for 
the Voluntary Separation Program to take part in a grant 
related activity, which would otherwise disqualify them 
from eligibility. 

Q. That was the purpose for the amendment? 

A. Yes, it was. 

Q. The purpose of the amendment was not to play foot- 
ball with an employee’s eligibility, to be able to jerk them 
back and forth as far as the program? 

A. No, sir, there was no intent. 

In other words, NECC asserts that its policy of distinguishing 
between various individuals whose jobs are funded by outside 
funding with regard to eligibility for participation in the VSP 
was adopted for reasonable business and academic grounds. 
Section 48-1003 of the Act provides that the Act does not make 
it unlawful for an employer, inter alia, to distinguish between 
employees “when the differentiation is based on reasonable fac- 
tors other than age.” Thus, unless Apland shows that this ratio- 
nale is merely a pretext for age discrimination, it appears to us 
that NECC has met its burden of “ ‘articulating some legitimate, 
nondiscriminatory reason for its action.’” Humphrey v. 
Nebraska Public Power Dist., 243 Neb. 872, 878, 503 N.W.2d 
211, 217 (1993). 

[9] To establish that the proffered reason for an action taken 
by an employer was a pretext for discrimination, an employee 
must show both that the proffered reason was false and that dis- 
crimination was the real reason. Synacek v. Omaha Cold 
Storage, 247 Neb. 244, 526 N.W.2d 91 (1995). Apland has 
shown neither. Accordingly, she has failed to establish a claim 
for age discrimination. Her cross-appeal is without merit. The 
trial court’s decision is affirmed on this issue. 
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VI. CONCLUSION 
For the reasons set forth above, the decision by the district 
court for Madison County is affirmed in part and in part reversed. 
Because we hold that the district court erred in ordering NECC’s 
board of governors to conduct a hearing after notice with regard 
to Apland’s eligibility to participate in the VSP, we remand this 
matter to that court with directions to dismiss this action. 
AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED WITH DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V. 
ROGER G. KLING, APPELLANT. 
599 N.W.2d 240 


Filed August 24, 1999. No. A-98-862. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to suppress 
evidence, apart from determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to be upheld on appeal 
unless its findings of fact are clearly erroneous. A trial court’s ultimate determinations 
of reasonable suspicion to conduct an investigatory stop and probable cause to per- 
form a warrantless search are reviewed de novo. However, findings of fact are 
reviewed for clear error, giving due weight to the inferences drawn from those facts 
by the trial judge. 

2. Constitutional Law: Criminal Law: Police Officers and Sheriffs: Investigative 
Stops: Probable Cause. Police can constitutionally stop and briefly detain a person 
for investigative purposes if the police have a reasonable suspicion, supported by 
articulable facts, that criminal activity exists, even if probable cause is lacking under 
the Fourth Amendment. 

3. Investigative Stops: Probable Cause: Words and Phrases. Reasonable suspicion 
entails some minimal level of objective justification for detention, something more 
than an inchoate and unparticularized suspicion or “hunch,” but less than the level of 
suspicion required for probable cause. 

4. Constitutional Law: Police Officers and Sheriffs: Investigative Stops: Motor 
Vehicles: Statutes. Reasonable suspicion, as a prerequisite for a constitutional inves- 
tigatory stop, cannot be based only on a police officer’s desire to verify compliance 
with motor vehicle registration statutes. 

5. Criminal Law: Police Officers and Sheriffs: Investigative Stops: Motor Vehicles. 
When an officer observes a vehicle without license plates or in-transit tags, a particu- 
larized and objective basis exists to justify a reasonable, articulable suspicion that the 
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driver may be criminally avoiding the motor vehicle registration statutes, thereby sup- 
porting a brief investigatory stop. 

6. Motor Vehicles: Statutes. There is no statutory provision for handwritten in-transit 
tags from a nonlicensed seller. 

7. Police Officers and Sheriffs: Investigative Stops: Motor Vehicles. A police officer 
has reasonable suspicion to stop a vehicle when he or she observes that vehicle being 
driven without license plates and without dealer in-transit tags. 


Appeal from the District Court for Scotts Bluff County: 
Rosert O. Hire, Judge. Affirmed. 


Byron M. Johnson, Scotts Bluff County Public Defender, and 
Bernard J. Straetker for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HANNON, MUES and CARLSON, Judges. 


MUES, Judge. 
INTRODUCTION 

Roger G. Kling was convicted of possession of a controlled 
substance. Scottsbluff police officer Phillip Eckerberg stopped 
Kling after observing him driving a motor vehicle on the public 
streets when said vehicle did not have license plates, but did 
have handwritten in-transit tags in the front and rear windows. 
Kling alleges that the trial court erred in failing to suppress evi- 
dence seized after the unlawful stop. More specifically, Kling 
argues that there was not reasonable suspicion to support the 
investigatory stop because, although he was not displaying 
license plates, he was displaying in-transit tags. Finding that 
there was reasonable suspicion to stop the vehicle, we affirm the 
conviction. 


BACKGROUND 

At 8:15 a.m. on May 15, 1998, Eckerberg was on routine 
patrol when he observed a blue 1977 Pontiac Trans Am being 
operated without a front license plate. Eckerberg observed a 
“piece of paper with the words, ‘In Transit’ written, and the date 
on that piece of paper” in the front window. He turned around 
and began following the vehicle, noticing that there was no rear 
license plate and a “similar piece of paper with the word, ‘In- 
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transit’ and a date written on it” was taped to the back window. 
After confirming that there was no license plate on the rear of 
the vehicle, Eckerberg stopped the vehicle. 

Upon asking for Kling’s license, proof of ownership, and 
proof of insurance, Eckerberg observed a tightly folded dollar 
bill fall out of Kling’s billfold. The officer immediately sus- 
pected that the dollar bill contained a controlled substance and 
asked Kling if he could see the dollar bill. Kling handed him the 
dollar bill, which was folded into a l-inch square. Kling also 
handed Eckerberg his driver’s license, but could not produce 
proof of insurance or ownership. Eckerberg returned to his 
patrol car and upon unfolding the dollar bill, found it contained 
a light brown crystalline powder that appeared to be metham- 
phetamine. He immediately called for assistance. When another 
officer arrived, Kling was placed under arrest. During the sub- 
sequent search of his car, a small plastic baggie was found 
underneath the dash, and a razor blade with residue on it was 
found in the center console. The powder in the dollar bill tested 
positive for methamphetamine. 

Kling was charged with possession of a controlled substance, 
possession of drug paraphernalia, lack of proof of financial 
responsibility, and lack of proper registration. Kling filed a 
motion to suppress, arguing that Eckerberg did not have the 
authority to stop him because there was no reasonable suspicion, 
as the presence of handwritten in-transit tags was not a violation 
of the law. At the hearing on the motion, Eckerberg testified that 
his reason for stopping the vehicle was the “fact that [it] had no 
license plate and the home-made in-transits were not valid.” 

The district court concluded that Eckerberg did have reason- 
able suspicion to stop the vehicle because of the handwritten in- 
transit tags, and, relying on State v. Reiter, 3 Neb. App. 153, 524 
N.W.2d 575 (1994), the court determined that Eckerberg was 
justified in stopping the vehicle to demand a presentation of the 
registration and title pursuant to Neb. Rev. Stat. § 60-320.01 
(Reissue 1998). Therefore, the motion was overruled. 

The parties agreed to a stipulated trial, at which Kling pre- 
served his motion to suppress. All charges except possession of 
a controlled substance were dismissed, and the parties agreed to 
immediate sentencing. The court found Kling guilty of posses- 
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sion of methamphetamine, a Class IV felony, and sentenced him 
to 21 days in jail. 


ASSIGNMENT OF ERROR 
Kling alleges that the trial court erred in denying his motion 
to suppress. 


STANDARD OF REVIEW 

(1] A trial court’s ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. State v. Johnson, 256 Neb. 133, 589 N.W.2d 
108 (1999). A trial court’s ultimate determinations of reasonable 
suspicion to conduct an investigatory stop and probable cause to 
perform a warrantless search are reviewed de novo. However, 
findings of fact are reviewed for clear error, giving due weight 
to the inferences drawn from those facts by the trial judge. In re 
Interest of Andre W., 256 Neb. 362, 590 N.W.2d 827 (1999). 


ANALYSIS 

Both the U.S. Const. amend. IV and Neb. Const. art. I, § 7, 
guarantee “(t]he right of the people to be secure in their persons, 
houses, papers, and effects against unreasonable searches and 
seizures shall not be violated.” Thus, to determine whether the 
evidence of the methamphetamine obtained after, and produced 
by, the stop was constitutional, we must determine whether 
Eckerberg’s stop of Kling’s vehicle violated these constitutional 
mandates. 

[2-5] Police can constitutionally stop and briefly detain a per- 
son for investigative purposes if the police have a reasonable 
suspicion, supported by articulable facts, that criminal activity 
exists, even if probable cause is lacking under the Fourth 
Amendment. State v. Soukharith, 253 Neb. 310, 570 N.W.2d 344 
(1997); State v. Bowers, 250 Neb. 151, 548 N.W.2d 725 (1996). 
Reasonable suspicion entails some minimal level of objective 
justification for detention, something more than an inchoate and 
unparticularized suspicion or “hunch,” but less than the level of 
suspicion required for probable cause. State v. Tierney, 7 Neb. 
App. 469, 584 N.W.2d 461 (1998). The question before this 
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court is whether Eckerberg had reasonable suspicion to perform 
an investigatory stop of Kling’s vehicle when he observed it 
without license plates, but with handwritten in-transit tags in the 
front and rear windows. Reasonable suspicion, as a prerequisite 
for a constitutional investigatory stop, cannot be based only on 
a police officer’s desire to verify compliance with motor vehicle 
registration statutes. State v. Bowers, supra. When an officer 
observes a vehicle without license plates or in-transit tags, a par- 
ticularized and objective basis exists to justify a reasonable, 
articulable suspicion that the driver may be criminally avoiding 
the motor vehicle registration statutes, thereby supporting a 
brief investigatory stop. Jd. 

Kling argues that Eckerberg did not have a reasonable suspi- 
cion to stop his vehicle. Relying on State v. Childs, 242 Neb. 
426, 495 N.W.2d 475 (1993), and § 60-320.01, Kling alleges 
that the presence of handwritten in-transit tags is not a violation 
of law and that the desire to verify compliance with registration 
laws does not amount to reasonable suspicion sufficient to sup- 
port the stop. 

The State argues that handwritten in-transit tags have the 
same effect as no in-transit tags at all, as they are not an 
approved method of showing that the vehicle has not yet been 
licensed. Thus, relying on the rationale of State v. Bowers, 
supra, the State concludes that since there were no license plates 
or valid in-transit tags displayed, Eckerberg had a particularized 
and objective basis for believing the registration laws were 
being violated. 

Pursuant to Neb. Rev. Stat. § 60-323 (Reissue 1998), no per- 
son shall operate, drive, or park a motor vehicle on the public 
highways unless such vehicle at all times has displayed one 
number plate on the back thereof and one number plate on the 
front thereof. A statutory exemption from this requirement is 
provided to purchasers of new or used vehicles. See Neb. Rev. 
Stat. § 60-320 (Reissue 1998). 

Purchasers of new or used vehicles from a licensed dealer are 
provided in-transit tags to display in lieu of license plates. These 
in-transit tags must contain the words “In Transit” and the reg- 
istration number. The form and numbering system is prescribed 
by the Department of Motor Vehicles. See § 60-320. There is no 
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statutory provision for the issuance of in-transit tags to pur- 
chasers of vehicles from nonlicensed sellers. However, 
§ 60-320.01 provides, in pertinent part, that one can lawfully 
operate an unregistered motor vehicle for 30 days without dis- 
play of license plates or in-transit tags after purchasing the vehi- 
cle from a nonlicensed seller, provided that “[u]pon demand of 
proper authorities, there shall be presented by the person in 
charge of such vehicle . . . a certificate showing the date of trans- 
fer and the certificate of title to such vehicle with assignment 
thereof duly executed.” 

In State v. Childs, supra, the Nebraska Supreme Court held 
that reasonable suspicion cannot be based solely on a police 
officer’s desire to verify compliance with the motor vehicle reg- 
istration statutes. In that case, the officer stopped the vehicle 
solely to see if the vehicle was within the in-transit period after 
observing in-transit tags in the windows. The court, finding that 
the defendant was entitled to the presumption of innocence, 
found that the officer lacked a reasonable and articulable suspi- 
cion or basis to stop the vehicle. 

Interpreting State v. Childs, supra, in State v. Bowers, 250 
Neb. 151, 160, 548 N.W.2d 725, 731 (1996), the Supreme Court 
found that “a constitutional investigatory stop cannot be made 
solely to check a motorist’s documentation when the vehicle is 
properly displaying in-transit tags.” The Bowers court continued: 

Dealer issued in-transit tags are a visible badge that the 
motorist is in compliance with motor vehicle registration 
statutes and is engaging in wholly lawful conduct. Here, 
Bowers’ operation of his vehicle was wholly lawful, yet 
there was no visible display that he was in compliance with 
motor vehicle registration statutes. That differs from the 
situation in Childs. 

250 Neb. at 160, 548 N.W.2d at 731. 

The Bowers court concluded that an officer who observed a 
vehicle being driven with no license plates and no in-transit tags 
had a reasonable articulable suspicion that the driver may be 
avoiding the motor vehicle registration statutes, which sup- 
ported a brief investigatory stop. 

When an officer observes a vehicle without license 
plates or in-transit tags, a particularized and objective basis 
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exists to justify a reasonable, articulable suspicion that the 
driver may be criminally avoiding the motor vehicle regis- 
tration statutes. The State’s interest in enforcing its regis- 
tration laws supports a brief investigatory stop to ascertain 
whether the driver possesses the necessary documentation 
to establish that he or she is within the 30-day grace period 
to register the vehicle. 
Id. at 161, 548 N.W.2d at 731. 

[6] As stated, § 60-320(3)(d) provides for in-transit tags in 
this state. It provides that dealers should issue two in-transit tags 
containing the words “In Transit” and a registration number for 
the sale and delivery of a passenger vehicle. These tags are 
required to be in the form prescribed by the Department of 
Motor Vehicles, and the dealer is required to keep a record of the 
registration number. In the vernacular of State v. Bowers, supra, 
these tags are a visible “badge” of compliance with motor vehi- 
cle registration statutes. As previously stated, there is no provi- 
sion for handwritten in-transit tags from a nonlicensed seller. 
We conclude that this lack of statutory authorization with the 
attendant registration process, as in the case of dealer-issued 
tags, results in such handwritten in-transit tags not being entitled 
to the presumption of compliance that dealer-issued tags are 
cloaked with under Bowers. 

[7] The in-transit tags displayed by Kling did not comply 
with § 60-320(3)(d). Thus, Kling’s vehicle was being operated 
without a valid outward manifestation of compliance with the 
registration statutes. Under the facts and circumstances of this 
case, we conclude that Eckerberg had a reasonable suspicion 
that Kling was violating the motor vehicle registration statutes 
when he observed Kling’s vehicle being driven without license 
plates and without dealer in-transit tags. Thus, Eckerberg was 
justified in stopping Kling in order to demand a certificate 
showing the date of the transfer and the certificate of title to 
such vehicle with assignment thereof duly executed. See 
§ 60-320.01. In the course of asking for these documents, 
Eckerberg observed the folded dollar bill containing the 
methamphetamine. 
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CONCLUSION 
There was reasonable suspicion to support an investigatory 
stop of Kling’s vehicle when it was observed without license 
plates or authorized in-transit tags. Therefore, the trial court cor- 
rectly denied Kling’s motion to suppress evidence lawfully 
seized as a result of that stop. 
AFFIRMED. 


MATTHEW BESCH ET AL., APPELLANTS, V. 
MATTHEW ALBERT SCHUMACHER ET AL., APPELLEES. 
599 N.W. 2d 846 


Filed August 31, 1999. No. A-98-644. 


Equity: Quiet Title. A quiet title action sounds in equity. 

Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 

tries factual questions de novo on the record and reaches a conclusion independent of 

the findings of the trial court, provided, where credible evidence is in conflict on a 

material issue of fact, the appellate court considers and may give weight to the fact 

that the trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

3. Decedents’ Estates: Wills: Intent. The cardinal rule concerning a decedent’s will is 
the requirement that the intention of the testator shall be given effect, unless the maker 
of the will attempts to accomplish a purpose, or to make a disposition, contrary to 
some nule of law or public policy: 

4. Decedents’ Estates: Wills: Intent: Words and Phrases. To arrive at a testator’s 
intention expressed in a will, a court must examine the decedent’s will in its entirety, 
consider and liberally interpret every provision in the will, employ the generally 
accepted literal and grammatical meaning of words used in the will, and assume that 
the maker of the will understood the words stated in the will. 

5. Decedents’ Estates. The policy of the law has always been to look with favor upon 
the early vesting of estates, and a remainder will never be held to be contingent if it 
can reasonably be held to be a vested remainder. 

6. Decedents’ Estates: Wills: Intent: Presumptions: Words and Phrases. It is a nat- 
ural presumption that a testator making his will intended to dispose of his whole estate 
and not to die intestate as to any part of it, and in construing doubtful expressions, this 
presumption has weight, but it cannot supply the actual intent of the testator to be 
derived from the language of the will. 

7. Decedents’ Estates: Wills. There is a vested remainder if the remaindermen, being 
alive, will take at once if the life tenant were to die. 

8. __:___. It is not the certainty of possession or enjoyment which distinguishes a 

vested remainder, but the certainty of the right of future possession or enjoyment if 


b= 
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the remainderman who is ascertained lives until the determination of the 
preceding estate. 

9. __:___. The law favors the early vesting of estates, and in construing a will con- 
taining a ig a devise of a life estate and a devise of the remainder, the inference of a vested 
remainder is stronger than the inference of a contingent remainder if the meaning is 
obscure in this respect. 

10. Decedents’ Estates: Wills: Intent. The law does not favor the abeyance of estates, 
but estates in remainder vest at the earliest period possible, unless the will shows a 
contrary intent. 

11. Decedents’ Estates: Wills. The absence of a residuary clause, although not conclu- 
sive, suggests that it was the impression of the testator that there was nothing to dis- 
pose of by a residuary clause, that everything had been disposed of by the will. 


Appeal from the District Court for Butler County: WILLIAM 
H. Norton, District Judge, Retired. Reversed and remanded 
with directions. 


Kathy Pate Knickrehm and Robert E. Sullivan, of Haessler, 
Sullivan, Nygren, Klein, Ltd., for appellants. 


Thomas J. Fitchett, of Pierson, Fitchett, Hunzeker, Blake & 
Katt, for appellees. 


HANNON, SIEVERS, and CARLSON, Judges. 


CARLSON, Judge. 

Several grandchildren and great-grandchildren of Mathias 
Peter Besch (Besch) and Anna C. Besch (Anna), both now 
deceased, appeal an order of the district court for Butler County, 
filed April 7, 1998, quieting title to a particular tract of land. For 
the reasons set forth below, we reverse, and remand with 
directions. 


BACKGROUND 

The record shows the following facts: On November 10, 
1934, Besch died while domiciled in Butler County, Nebraska. 
Subsequently, Besch’s last will and testament was duly admitted 
to probate in the county court for Butler County. At the time of 
Besch’s death, he was survived by his wife, Anna, and his three 
sons, Mathias Jacob (Mathias), Francis Joseph (Francis), and 
Kieran Norbert (Kieran). 

In Besch’s will, he bequeathed all of his personal property to 
Anna after his funeral and probate expenses were paid. 
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Additionally, in paragraph 3 of his will, Besch devised to Anna 
the “Northeast Quarter (NE) of Section Thirty-one (31), 
Township Sixteen (16) North o[f] Range Two (2) East of the 
Sixth P.M., in Butler County, Nebraska, absolutely forever.” 

The appellants, set out specifically below, seek to quiet title 
to another tract of land, which Besch devised in paragraph 4 of 
his will. Paragraph 4 states: 

I give, devise and bequeath unto my beloved wife, Anna C. 
Besch for and during the term of her natural life only, and 
so long as she remain my widow the following described 
real estate, to-wit: The West-half (W'2) of the Southeast 
Quarter (SE%) and the East-half (E'2) of the Southwest 
Quarter (SW'/) and the Southwest Quarter (SW'/) of the 
Southwest Quarter (SW'/) all in Section Twenty-nine (29), 
Township Sixteen (16) North Range Two (2) East of the 
Sixth P. M. in Butler County, Nebraska, remainder share 
and share alike unto my beloved children, Mathias Jacob 
Besch, Francis Joseph Besch and Kieran Norbert Besch, 
share and share alike and unto the survivor or survivors, 
share and share alike should either of said children prede- 
cease their mother. 

It is my will that should my beloved wife, Anna C. 
Besch remarry that in such event her interest in the real 
estate described in this paragraph should terminate and my 
said children should immediately become vested with the 
fee simple title thereto. 

Mathias died intestate on October 3, 1948, and no proceeding 
took place for his estate. At the time of his death, Mathias was 
survived by his wife, Agnes Besch, now Agnes Schumacher, and 
his three children, Matthew Schumacher, Timothy M., and 
Patricia. 

Francis died testate on October 22, 1985. Francis’ last will 
and testament was admitted to probate in the county court for 
Butler County. Francis was survived by his seven children, 
Susan, Debra, Michael, Patrick, Matthew Besch, Timothy J., 
and Jeanne. Michael died intestate on October 23, 1992, and no 
proceeding took place for the administration of his estate. Upon 
his death, Michael left three sons, Todd, Casey, and Jason. 


BESCH v. SCHUMACHER 641 
Cite as 8 Neb. App. 638 


Kieran died intestate on November 20, 1986, and similarly, 
no proceeding took place for the administration of his estate. 
Kieran left as his sole heir-at-law and next of kin his mother, 
Anna. 

Anna died testate on September 7, 1996, having never remar- 
ried. In Anna’s will, she specifically stated that she was not leav- 
ing Mathias’ three children anything in her will because she had 
adequately provided for them during her life. In Anna’s will, she 
made several specific bequests, and in a residual clause, she 
gave the rest of her property equally to Francis’ seven children. 

In a petition filed January 17, 1997, the appellants, Francis’ 
six surviving children and Michael’s heirs, filed suit against 
Mathias’ three children and all other persons having or claiming 
any interest in the land described in paragraph 4 of Besch’s will. 
In paragraph 5 of the appellants’ petition, they alleged that after 
Mathias’ death, Francis and Anna became concerned that 
Mathias’ family would not inherit any interest in the land 
described in paragraph 4 because of the language in Besch’s 
will. In paragraph 5 of the appellants’ petition, they alleged that 
on August 5, 1948, Francis executed a document transferring 
any interest he might have in the described property to Mathias’ 
three children. 

Additionally, in paragraph 6 of the appellants’ petition, they 
alleged that on August 26, 1953, Anna conveyed the property 
she inherited under paragraph 3 of Besch’s will to Mathias’ chil- 
dren and their mother, while retaining an interest in the property 
during Anna’s lifetime. In the appellants’ petition, they alleged 
that Anna did so with the belief that under Besch’s will, 
Mathias’ children would not receive any interest in the land 
described in paragraph 4 of Besch’s will. 

In paragraph 7 of the appellants’ petition, they alleged that 
under the residual clause of Anna’s will, they own the property 
listed in paragraph 4 of Besch’s will in fee simple. 

In the appellants’ petition, they requested that the court quiet 
title in them and for such other and further relief as the court 
deemed equitable. 

In an order filed February 11, 1997, the district court 
appointed a guardian ad litem to represent all the appellees who 
were either minors or engaged in military service. 
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On April 23, 1997, the appellees filed a motion to strike para- 
graphs 5, 6, and 7 of the appellants’ petition, stating that these 
paragraphs were irrelevant to the cause of action stated. 

In an order filed August 26, 1997, the district court granted 
the appellees’ motion to strike and allowed the appellants 14 
days to further plead, which the appellants did on September 24. 

On December 19, 1997, the appellees filed an answer to the 
appellants’ amended petition. In the appellees’ answer, they 
stated that the devise contained in Besch’s will created a vested 
remainder subject to complete defeasance in the event that all of 
Besch’s sons predeceased Anna. The appellees stated that 
because none of Besch’s sons survived Anna, the sons’ remain- 
der interest failed to vest when Kieran died on November 20, 
1986. The appellees contend that upon Anna’s death and the 
extinguishment of Anna’s life estate, the property passed by the 
intestacy laws in existence on the date of Besch’s death. The 
appellees argue that this is because Besch’s will did not contain 
a residual clause. 

After a hearing was held on the appellants’ petition, in a jour- 
nal entry filed April 7, 1998, the district court stated that Besch’s 
will granted a life estate in the property at issue to Anna, and an 
undivided one-third remainder interest, subject to a condition 
precedent, in Besch’s sons. The district court stated that regard- 
less of what ways are used to describe the sons’ remainder inter- 
est—contingent remainder, remainder subject to a condition 
precedent, or vested remainder subject to divestment—the sons 
needed to survive Anna in order to receive their interest. The 
district court stated that because Besch’s will does not contain a 
residual clause, after Anna’s death, the property passed in accor- 
dance with the laws of intestacy as they existed on the date of 
Besch’s death, giving Anna a one-third interest in the property 
and Mathias, Francis, and Kieran each a two-ninths interest. 

Therefore, the district court quieted title to the property in the 
following persons in the following percentages free and clear of 
the apparent claims of all other parties: Mathias’ widow, Agnes 
Schumacher, 7.40741 percent; Mathias’ three children— 
Matthew Schumacher, 4.93827 percent, Timothy M., 4.93827 
percent, and Patricia, 4.93827 percent; Francis’ surviving chil- 
dren—Matthew Besch, 11.11111 percent, Timothy J., 11.11111 
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percent, Patrick, 11.11111 percent, Timothy J., trustee for 
Jeanne, 3.17461 percent, Jeanne, 7.93652 percent, Susan, 
11.11111 percent, and Debra, 11.11111 percent; and Michael’s 
heirs—Todd, 3.70370 percent, Casey, a minor, 3.70370 percent, 
and Jason, a minor, 3.70370 percent. 


ASSIGNMENTS OF ERROR 
On appeal, the appellants claim that the trial court erred in 
(1) finding that Mathias, Francis, and Kieran’s remainder inter- 
est was contingent on Mathias, Francis, and Kieran surviving 
Anna, and (2) sustaining the appellees’ motion to strike para- 
graphs 6 and 7 of the appellants’ original petition. 


STANDARD OF REVIEW 

{1,2] A quiet title action sounds in equity. Rush Creek Land & 
Live Stock Co. v. Chain, 255 Neb. 347, 586 N.W.2d 284 (1998). 
In an appeal of an equitable action, an appellate court tries fac- 
tual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court, provided, where 
credible evidence is in conflict on a material issue of fact, the 
appellate court considers and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another. /d. 


ANALYSIS 

[3,4] The cardinal rule concerning a decedent’s will is the 
requirement that the intention of the testator shall be given 
effect, unless the maker of the will attempts to accomplish a 
purpose, or to make a disposition, contrary to some rule of law 
or public policy. In re Estate of Tjaden, 225 Neb. 19, 402 
N.W.2d 288 (1987). To arrive at a testator’s intention expressed 
in a will, a court must examine the decedent’s will in its entirety, 
consider and liberally interpret every provision in the will, 
employ the generally accepted literal and grammatical meaning 
of words used in the will, and assume that the maker of the will 
understood the words stated in the will. Id. 

This appeal centers around the language used in Besch’s will 
and Besch’s intent regarding the vesting of the remainder inter- 
est granted to his sons. 
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The appellants contend that Besch granted his sons a vested 
remainder in fee simple with a right of survivorship and that the 
sons’ remainder interest was vested upon Besch’s death. 
Therefore, the appellants argue that under the survivorship 
clause in paragraph 4 of Besch’s will, at Mathias’ death the 
remainder passed to Francis and Kieran. At Francis’ death, 
Kieran became the sole remainderman. The appellants contend 
that upon Kieran’s death, the property passed to Anna, Kieran’s 
sole heir and next of kin. The appellants contend that Anna then 
became the owner of the property in fee simple and that at 
Anna’s death, she transferred her interest in the property by the 
residual clause in her will to Francis’ children, the appellants. 
The appellees argue that Mathias, Francis, and Kieran received 
a contingent remainder subject to the condition that they outlive 
Anna and that upon Kieran’s death, fee simple title lapsed. The 
appellees contend that upon Anna’s death, title to the property 
passed according to the laws of intestacy in effect at the time of 
Mathias’ death. 

[5] The policy of the law has always been to look with favor 
upon the early vesting of estates, and a remainder will never be 
held to be contingent if it can reasonably be held to be a vested 
remainder. In re Trust Estate of Darling, 219 Neb. 705, 365 
N.W.2d 821 (1985), citing Wilkins v. Rowan, 107 Neb. 180, 185 
N.W. 437 (1921). 

[6] It is a natural presumption that a testator making his will 
intended to dispose of his whole estate and not to die intestate 
as to any part of it, and in construing doubtful expressions, this 
presumption has weight, but it cannot supply the actual intent of 
the testator to be derived from the language of the will. 
Allemand v. Weaver, 208 Neb. 618, 305 N.W.2d 7 (1981). 

In its order denying appellant’s request to quiet title in them 
to the property at issue, the district court cited and distinguished 
In re Estate of Moore, 147 Neb. 434, 23 N.W.2d 685 (1946). 

In In re Estate of Moore, Robert E. Moore died on December 
6, 1921, leaving a last will and testament and four codicils, all 
of which were duly admitted to probate. According to one codi- 
cil, Pinkie Moore was given a legacy of $15,000 during her life- 
time, and at Pinkie’s death, the fund was to descend in accor- 
dance with the following provision: “‘In case of the death of 
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Pinkie Moore the legacy bequeathed to her in said will shall 
descend to and vest in her brothers Charles H[.] Moore and 
William R[.] Moore, or the survivor of them in case either of 
them may die.’ ” Jd. at 435-36, 23 N.W.2d at 687. Charles died 
on March 1, 1933, and William died on May 2, 1937. 
Subsequently, Pinkie died on March 4, 1942. 

The Nebraska Supreme Court analyzed the language in the 
codicil creating the remainder in Charles and William. The court 
Stated that the words “ ‘fiJn case of the death of Pinkie Moore’ ” 
defined the time when the enjoyment of Charles and William’s 
estate in remainder began and did not mean that their remainder 
failed to vest until Pinkie’s death. 

Rather, the Supreme Court held that the remainder to be given 
to Charles and William was vested upon Robert’s death and that 
the survivorship provision included in the codicil, “‘‘or the sur- 
vivor of them in case either of them may die,’” id. at 436, 23 
N.W.2d at 687, created a vested interest in the whole in the sur- 
vivor, which descended at the survivor’s death to the survivor’s 
heirs or successors in interest. The court stated that this was true 
even though both Charles and William preceded Pinkie in death, 
because nothing in the applicable portion of the will and codicil 
indicated any contrary intent. 

Therefore, the court held that upon Charles’ death, William 
became the sole owner of the remainder interest by virtue of the 
survivorship provision contained in the codicil. The court stated 
that when William died on May 2, 1937, the remainder interest 
descended to William’s heirs or his successors in interest. 

In the instant case, the appellees argue that two portions of 
Besch’s will suggest that it was Besch’s intent that his sons 
receive an interest in the property only if all of them outlived 
Anna. In support of their argument, the appellees point to the 
language in Besch’s will which grants his sons a remainder 
interest to “share and share alike and unto the survivor or sur- 
vivors, share and share alike should either of said children pre- 
decease their mother.” The appellees argue that this survivorship 
provision implies that all of Besch’s sons were required to sur- 
vive Anna to receive an interest in the property. We do not con- 
strue this language to have that effect. 
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Rather, it is clear from the language used that Besch assumed 
that one or more of his sons would outlive Anna and that the 
“survivor or survivors” would begin their enjoyment of the 
property in question upon Anna’s death. 

[7,8] Nebraska law clearly states that there is a vested 
remainder if the remaindermen, being alive, will take at once if 
the life tenant were to die. Znamenacek v. Menke, 210 Neb. 671, 
316 N.W.2d 605 (1982). It is not the certainty of possession or 
enjoyment which distinguishes a vested remainder, but the cer- 
tainty of the right of future possession or enjoyment if the 
remainderman who is ascertained lives until the determination 
of the preceding estate. Jd. 

[9] The law favors the early vesting of estates, and in con- 
struing a will containing a devise of a life estate and a devise of 
the remainder, the inference of a vested remainder is stronger 
than the inference of a contingent remainder if the meaning is 
obscure in this respect. Id. 

In the instant case, by his will, Besch created a vested remain- 
der in the disputed property in his sons because if Anna was to 
die, one or more of his sons, if living, would inherit the property. 

[10] Additionally, the appellees argue that the last sentence of 
paragraph 4 suggests that Besch intended that his sons’ remain- 
der interest would not vest until Anna’s death or remarriage. The 
law does not favor the abeyance of estates, but estates in remain- 
der vest at the earliest period possible, unless the will shows a 
contrary intent. Znamenacek, supra, citing Goodrich v. Bonham, 
142 Neb. 489, 6 N.W.2d 788 (1942). The last sentence of para- 
graph 4 states, “It is my will that should my beloved wife, Anna 
C. Besch remarry that in such event her interest in the real estate 
described in this paragraph should terminate and my said chil- 
dren should immediately become vested with the fee simple title 
thereto.” We note that this language expands on the initial por- 
tion of paragraph 4, which states, “I give, devise and bequeath 
unto my beloved wife, Anna C. Besch for and during the term of 
her natural life only, and so long as she remain my widow ... .” 
(Emphasis supplied.) It is clear that it was Besch’s intent to 
make certain that if Anna remarried, his sons would immedi- 
ately receive possession of the property. Given the position of 
the sentence concerning the termination of Anna’s interest in the 
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event she remarried and its reference only to Anna’s remarriage 
and not her death, we do not construe this language as preclud- 
ing the vesting of the sons’ remainder interest upon Besch’s 
death. Rather, we find that this language pertains to the sons’ 
enjoyment of the estate and makes certain that Anna’s enjoy- 
ment of the property would end if in fact she remarried, an event 
which did not occur. 

{11] Additionally, in support of our conclusion that Besch 
intended that the remainder granted to his sons vest upon his 
death and not upon Anna’s death, we note that Besch’s will 
failed to contain a residual clause. The Nebraska Supreme Court 
has stated that the absence of a residuary clause, although not 
conclusive, suggests that it was the impression of the testator 
that there was nothing to dispose of by a residuary clause, that 
everything had been disposed of by the will. Allemand v. Weaver, 
208 Neb. 618, 305 N.W.2d 7 (1981). From our reading of 
Besch’s will and Besch’s failure to include a residual clause, we 
conclude that Besch did not intend that all three of his sons out- 
live Anna in order to receive an interest in the disputed property. 

Therefore, based on our examination of Besch’s will in its 
entirety, we conclude that upon Besch’s death, the remainder 
granted to his sons was vested upon Mathias’ death and that the 
survivorship provision created a vested interest in the whole in 
the survivor. Thus, upon Mathias’ death, Francis and Kieran 
became the owners of the remainder interest, and at Francis’ 
death, Kieran became the sole remainderman. At Kieran’s death, 
Kieran’s remainder interest descended to Kieran’s sole heir and 
next of kin, Anna. Anna then became the owner of the property 
in fee simple, and upon her death, the property passed to the 
appellants, Francis’ children, under the residual clause of Anna’s 
will. Because we reverse, and remand this cause on this ground, 
we need not discuss the appellants’ other assignment of error. 
See Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994) (hold- 
ing that appellate court is not obligated to engage in analysis not 
needed to adjudicate controversy). 


CONCLUSION 
For the reasons set forth above, we reverse the judgment of 
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the district court and remand this cause with directions to the 
district court to quiet title to the property in the appellants. 


REVERSED AND REMANDED WITH DIRECTIONS. 


CINDY J. LAUBSCHER, APPELLEE, V. 
Garry J. LAUBSCHER, APPELLANT. 
599 N.W. 2d 853 


Filed August 31, 1999. No. A-98-761. 


Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether there has been an abuse 
of discretion by the trial court. 

Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo- 
sition through a judicial system. 

Modification of Decree: Child Support: Rules of the Supreme Court: Appeal and 
Error. All orders for child support, including modifications, must include a basic 
income and support calculation worksheet as mandated by the Nebraska Child 
Support Guidelines. This requirement has been noted repeatedly by the appellate 
courts of this state. 

Divorce: Property Division. The marital estate should be divided so that a spouse 
receives one-third to one-half. 


Appeal from the District Court for Douglas County: 


LAWRENCE J. CoRRIGAN, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


James D. Sherrets and Julie Jorgensen, of Sherrets & 


Associates, for appellant. 


Vincent P. Sutera, of Sutera & Sutera, for appellee. 
IRWIN, Chief Judge, and SIEVERs and INBopy, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 
Garry J. Laubscher appeals from an order of the district court 


dissolving his marriage to Cindy J. Laubscher. On appeal, Garry 
challenges the child support awarded, the alimony awarded, and 


LAUBSCHER vy. LAUBSCHER 649 
Cite as 8 Neb. App. 648 


the property division awarded. Because the district court failed 
to include a child support worksheet, we remand the case on that 
issue. For the reasons stated herein, we reverse the alimony 
award and affirm the property distribution. 


Il. BACKGROUND 

Garry and Cindy were married in 1979. During the course of 
their marriage, two children were born: Bric, born May 9, 1984; 
and Brandon, born April 16, 1987. The record reveals that both 
parties were employed during the course of the marriage. 

On June 23, 1997, Cindy filed a petition seeking dissolution 
of the marriage. The parties entered into an agreement, which 
was also supported by the guardian ad litem at trial, for split cus- 
tody of the children. On July 7, 1998, the district court entered 
an order dissolving the marriage and resolving the various 
issues presented in the case. Relevant to this appeal, the court 
resolved the issues as follows: the court ordered split custody, 
with Garry being awarded custody of Bric, and Cindy being 
awarded custody of Brandon; the court ordered Garry to pay 
Cindy $320 per month in child support for the support of 
Brandon, but failed to include any child support worksheet to 
demonstrate how that sum was arrived at; the court ordered 
Garry to pay Cindy $500 per month in alimony for 48 months, 
then to pay Cindy $250 per month in alimony for 24 months; 
and the court divided the real and personal property of the par- 
ties. Garry filed this timely appeal. 


III. ASSIGNMENTS OF ERROR 

On appeal, Garry has assigned six errors, which we have con- 
solidated for discussion to four. First, Garry asserts that the dis- 
trict court erred in failing to modify the temporary child support 
award. Second, Garry asserts that the district court erred in the 
award of child support to Cindy. Third, Garry asserts that the dis- 
trict court erred in the award of alimony to Cindy. Fourth, Garry 
asserts that the district court erred in the property distribution. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 
[1,2] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
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there has been an abuse of discretion by the trial court. Kricsfeld 
v. Kricsfeld, 8 Neb. App. 1, 588 N.W.2d 210 (1999); Halouska 
v. Halouska, 7 Neb. App. 730, 585 N.W.2d 490 (1998). A judi- 
cial abuse of discretion exists when a judge, within the effective 
limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is 
untenable and unfairly deprives a litigant of a substantial right 
or a just result in matters submitted for disposition through a 
judicial system. Halouska v. Halouska, supra. 


2. TEMPORARY CHILD SUPPORT 

Garry first asserts that the court erred in failing to modify the 
temporary support order during the interim from the end of the 
trial and the issuance of the decree. The record in this case 
reflects that the trial in this case was on December 18, 1997, and 
the decree was not issued until July 7, 1998. There is no expla- 
nation in the record for this delay. Garry asserts that he was 
forced to continue to pay $1,000 per month in support during the 
interim, despite the fact that the parties agreed for the split cus- 
tody arrangement to take effect immediately after the trial. At 
the conclusion of the trial, Garry orally moved to have the tem- 
porary child support order modified because of the change in the 
custody status. 

Our review of the dissolution decree indicates that the trial 
court did modify the temporary order, albeit retroactively. In the 
decree, the court ordered that Garry’s child support payments be 
$320 per month and held that such would commence on January 
1, 1998. As such, the court did modify the temporary order when 
the court issued the decree. Clearly, Garry will be entitled to a 
credit toward his child support obligation for any payments 
made during the interim between the trial and decree, if he in 
fact paid more than $320 per month during that interim. This 
assigned error is without merit. 


3. CHILD SUPPORT 
Garry next asserts that the district court erred in its award of 
child support. As noted above, the district court in this case 
failed to follow the mandate from the Nebraska Child Support 
Guidelines and prior case law requiring trial courts to include 
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child support worksheets in the record so that appellate courts 
can meaningfully review the support orders. The court ordered 
Garry to pay $320 per month for child support. This figure is not 
even remotely similar to the figures from either Garry’s or 
Cindy’s proposed child support worksheets. 

[3] On the record before us, we have absolutely no way of 
determining what the court found to be the parties’ respective 
incomes, or where the child support figure awarded came from. 
Paragraph C of the Nebraska Child Support Guidelines specifi- 
cally mandates that ‘“{aJll orders for child support, including 
modifications, must include a basic income and support calcula- 
tion worksheet.” (Emphasis supplied.) This requirement has 
been noted repeatedly by the appellate courts of this state. See, 
e.g., Baratta v. Baratta, 245 Neb. 103, 511 N.W.2d 104 (1994); 
State on behalf of Elsasser v. Fox, 7 Neb. App. 667, 584 N.W.2d 
832 (1998); Becker v. Becker, 6 Neb. App. 277, 573 N.W.2d 485 
(1997). Because the lack of a worksheet in the present case has 
left us unable to review the trial court’s finding, we are hereby 
remanding the case and ordering the court to comply with the 
mandatory requirement that a worksheet be attached to the 
order. On remand, the court is directed to prepare a worksheet 
and, on the basis of the record presented at trial, calculate the 
respective child support obligations. The court’s findings will be 
retroactive to January 1, 1998. 


4. ALIMONY 

Garry next asserts that the district court erred in awarding 
alimony to Cindy. As already noted, the court’s failure to include 
the required child support worksheet leaves us unable to deter- 
mine what the court found to be the parties’ respective incomes. 
The court ordered Garry to pay Cindy alimony in the amount of 
$500 per month for 48 months, then to pay $250 per month for 
24 months. There was no finding as to why alimony was being 

awarded or why it was being awarded in these amounts. 
Neb. Rev. Stat. § 42-365 (Reissue 1998) provides, in relevant 

part, as follows: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, hav- 
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ing regard for the circumstances of the parties, duration of 
the marriage, a history of the contributions to the marriage 
by each party, including contributions to the care and edu- 
cation of the children, and interruption of personal careers 
or educational opportunities, and the ability of the sup- 
ported party to engage in gainful employment without 
interfering with the interests of any minor children in the 
custody of such party. 

The record in the present case indicates that at the time of dis- 
solution, Garry was working for Enron, and that his net monthly 
pay was approximately $2,500. Cindy was a registered nurse, 
with a net monthly pay of approximately $2,100. There was a 
split custody arrangement, so each party became responsible for 
one of the two minor children. There was no evidence that either 
party made more contributions to the marriage or that either 
party interrupted a personal career or education. On the record 
before us, we do not find any reason for the alimony award 
entered by the court and conclude that such an award was an 
abuse of discretion. As such, the alimony portion of the decree 
is hereby reversed. 


5. PROPERTY DISTRIBUTION 

Finally, Garry asserts that the property distribution in this 
case was patently unfair to him. As Garry has noted in his brief, 
the court did not make any findings as to the property values. We 
certainly agree that such would be helpful, but there is no man- 
date requiring such a finding. So, despite the fact that our review 
would certainly be aided by such factual determinations, the 
lack of any findings as to values is not, in itself, erroneous. 

[4] Our independent calculations of the property values in the 
record and the property awarded to each party reveals that the 
total marital estate was worth approximately $323,000. Of that 
amount, Cindy was awarded property valuing approximately 
$180,000. As such, the property awarded to Cindy by the district 
court amounted to approximately 55 percent of the total marital 
estate. It has frequently been held in this jurisdiction that the 
marital estate should be divided so that a spouse receives one- 
third to one-half. Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 
N.W.2d 615 (1995); Halouska v. Halouska, 7 Neb. App. 730, 
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585 N.W.2d 490 (1998). However, property division is not sub- 
ject to a rigid mathematical formula, but, rather, turns upon the 
facts and circumstances of each case in light of the statutory fac- 
tors found in § 42-365, and the ultimate test is always one of 
reasonableness. Halouska v. Halouska, supra. On the record 
before us, we find the property distribution to have been rea- 
sonable, and not an abuse of discretion. 

We note that Garry specifically challenged the court’s finding 
that approximately $16,900 found in the parties’ home safe was 
marital money. Garry and his father both testified that a signifi- 
cant portion of this money belonged to Garry’s father and that 
Garry’s father had given the money to Garry to hold for him, not 
as a gift. Cindy testified that she thought the money in the safe 
was marital money. When the evidence in the record is in con- 
flict, an appellate court may consider and give weight to the fact 
that the trial court heard and observed the witnesses and 
accepted one version of the facts rather than another. Halouska 
v. Halouska, supra. We find the resolution of this specific issue 
to be a matter of credibility of the witnesses, which is properly 
left to the discretion of the trial court. See id. This assigned error 
is without merit. 


Vv. CONCLUSION 
We find the trial court’s award of child support to be unre- 
viewable because the court disregarded the requirement that a 
child support worksheet accompany the order. The decree is 
remanded on the issue of child support. On remand, the court is 
directed to prepare a worksheet and, on the basis of the record 
presented at trial, calculate the respective child support obliga- 
tions. We further find the court’s award of alimony to be an 
abuse of discretion, and the alimony award is reversed. The 
decree is affirmed in all other respects. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLEE, V. 
ROBBIE L. NICHOLS, APPELLANT. 
600 N.W. 2d 484 


Filed August 31, 1999. No. A-99-041. 


1. Pleas: Proof: Appeal and Error. It is plain error for a trial judge to accept a crimi- 
nal defendant’s guilty or no contest plea without an affirmative showing that it was 
intelligent and voluntary. 

2. Constitutional Law: Pleas: Proof: Waiver. A guilty plea is valid only if the record 
affirmatively shows that the defendant understands that by pleading guilty he waives 
his right to confront witnesses against him, his right to a jury trial, and his privilege 
against self-incrimination, or otherwise affirmatively shows an express waiver of 
said rights. 

3. Pleas. A no contest plea is the equivalent of a guilty plea. 

4. Courts. Vertical stare decisis compels inferior courts to follow strictly the decisions 
rendered by courts of higher rank within the same judicial system. 


Appeal from the District Court for Dawson County, JoHN P. 
Murphy, Judge, on appeal thereto from the County Court for 
Dawson County, Ltoyp G. KAUFMAN, Judge. Judgment of 
District Court reversed and remanded with directions. 


David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson, 
P.C., for appellant. 


Don Stenberg, Attorney General, and Amber Fae Herrick for 
appellee. 


IrwIN, Chief Judge, and SIEVERS and INBODY, Judges. 


PER CURIAM. 

In the appeal of Robbie L. Nichols, the Attorney General has 
filed a “Suggestion of Remand,” which we now resolve. The 
record contains obvious error by the county court for Dawson 
County which went uncorrected by the Honorable John P. 
Murphy of the Dawson County District Court. Judge Murphy 
announced during his review of the county court conviction: “I 
don’t care what they [the Nebraska Court of Appeals] say.” 


FACTUAL BACKGROUND 
Nichols was charged in the Dawson County Court with leav- 
ing the scene of an injury accident in violation of Neb. Rev. Stat. 
§ 60-697 (Reissue 1998). When he first appeared in court, the 
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county court conducted a “mass arraignment,” where all defend- 
ants present were advised simultaneously of their constitutional 
rights. The bill of exceptions recites that Nichols was present, 
and he answered affirmatively when the county court judge 
asked if he understood “the complaint and penalty and 
Constitutional Rights.” Nichols then indicated he would hire 
counsel, and some 6 weeks later, he appeared again before the 
Dawson County Court. 

At this later appearance, a plea agreement was briefly dis- 
cussed with counsel whereby Nichols would plead no contest. 
The county court asked only three questions of Nichols: 
(1) whether he understood that a no contest plea was the same 
as a guilty plea except for civil liabilities, (2) whether anyone 
had threatened him or done anything to get him to enter the plea, 
and (3) if he understood that “there’s no trial if the court accepts 
your plea.” The county court then asked the county attorney to 
provide a factual basis concerning the crime, which was done. 
There was no further discussion of what constitutional rights 
Nichols was surrendering if he entered a no contest plea. And, 
the record shows that Nichols never actually entered a plea. 
Nonetheless, the county court said it would accept the nonexis- 
tent plea, and a presentence investigation was ordered. Nichols 
was thereafter sentenced to 6 months in the county jail. 

Nichols perfected his appeal to the Dawson County District 
Court, and in a statement of errors, he alleged that his plea had 
not been knowingly, intelligently, or voluntarily made. When the 
matter was orally argued before Judge Murphy, Nichols’ coun- 
sel cited the case of State v. Hays, 253 Neb. 467, 570 N.W.2d 
823 (1997). Counsel argued that under Hays, the record must 
affirmatively show that the defendant understands that by plead- 
ing guilty he is waiving the right to confront witnesses against 
him, his right to a jury trial, and his privilege against self- 
incrimination. Counsel then continued: “The Nebraska Supreme 
Court has said that’s error unless he specifically waives that 
issue in this appeal or statement of errors. But the case I gave the 
Court, which was a 1998 case of the Court of Appeals... .” At 
this point, the district court interrupted counsel and stated, “I 
don’t care what they say.” That ended counsel’s presentation. 
The district court took the matter under advisement, and on 
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December 22, 1998, filed an order in which it stated, “The 
Court, upon a review of the record, cannot find any error in the 
record committed by the Dawson County Court.” Nichols then 
appealed to this court. 


SUGGESTION OF REMAND 

After Nichols’ brief was filed, the Attorney General’s office 
filed a “Suggestion of Remand.” This pleading concedes that the 
record does not show that Nichols entered a plea of any kind. 
The State also concedes that the record does not affirmatively 
show that Nichols understood he was waiving his right to con- 
front witnesses or his privilege against self-incrimination, “as 
required by State v. Fochtman, 7 Neb. App. 532, 584 N.W.2d 
468 (1998), State v. Belmarez, 254 Neb. 467, 577 N.W.2d 264 
(1998), State v. Hays, 253 Neb. 467, S70 N.W.2d 823 (1997), 
and State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986).” The 
State suggests that the “most expeditious means by which to 
resolve the issues in this appeal is to remand this matter to the 
County Court of Dawson County for the purpose of further pro- 
ceedings consistent with the above noted authority.” 


DISCUSSION 

There is no question that Nichols’ appeal has merit, and the 
State’s suggestion that we immediately remand the matter is 
well taken. Nichols never entered any plea. Moreover, the 
Dawson County Court did not ensure that Nichols understood 
that a plea would surrender his constitutional protections, a pro- 
cedure required by well-established authority, including State v. 
Hays, supra, and State v. Fochtman, 7 Neb. App. 532, 584 
N.W.2d 468 (1998), petition for further review overruled 255 
Neb. xxix. That authority requires not only that the defendant 
enter a plea, but that when he does so, the record affirmatively 
establishes an intelligent and voluntary waiver of certain consti- 
tutional rights. 

[1-3] In State v. Hays, supra, it was held that it is plain error 
for a trial judge to accept a criminal defendant’s guilty or no 
contest plea without an affirmative showing that it was intelli- 
gent and voluntary. In other words, a guilty plea is valid only if 
the record affirmatively shows that the defendant understands 
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that by pleading guilty he waives his right to confront witnesses 
against him, his right to a jury trial, and his privilege against 
self-incrimination, or otherwise affirmatively shows an express 
waiver of said rights. A no contest plea is the equivalent of a 
guilty plea. State v. Kitt, 232 Neb. 237, 440 N.W.2d 234 (1989). 

In this court’s decision in State v. Fochtman, supra, released 
August 25, 1998, we emphasized the difference between advis- 
ing a defendant of his rights as required by State v. Irish, 223 
Neb. 814, 394 N.W.2d 879 (1986), and determining whether that 
same defendant understands that those rights are waived by 
pleading guilty. Of direct application here, relying on State v. 
Hays, 253 Neb. 467, 570 N.W.2d 823 (1997), we found that the 
trial court erred by failing to ascertain that Fochtman understood 
that by pleading guilty he was waiving his right to confront wit- 
nesses, his right to a jury trial, and his privilege against 
self-incrimination. 

The plea-taking procedure used by the Dawson County Court 
was obviously flawed. The finding of the district court that 
“upon a review of the record [it could not] find any error in the 
record committed by the Dawson County Court” suggests if the 
district court examined the record, it did not do so in light of 
State v. Hays, supra, cited to the court by defense counsel, or 
State v. Fochtman, supra, which is the authority we presume 
counsel was trying to bring to the court’s attention before the 
court proclaimed that “I don’t care what they [the Court of 
Appeals] say.” We now address this comment. 

A hierarchical system of courts allows for as much certainty 
and predictability as possible in our legal system because 
lawyers, litigants, and judges all understand that trial courts fol- 
low the precedents of the appellate courts. The belief of Judge 
Murphy that he is somehow exempt from the precedential rul- 
ings of this court is simply wrong. Moreover, that belief has a 
tendency to generate unnecessary appeals which waste our time 
as well as the taxpayers’ money. Because of the obvious inade- 
quacy of the Dawson County Court’s proceedings, it was the 
district court’s clear responsibility to reverse the decision and 
remand the matter for further proceedings. That result would be 
obvious upon a perfunctory review of the nine pages of the bill 
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of exceptions from the county court. Even the Attorney General 
concedes that the trial court proceedings were flawed. 

We write neither to assert nor claim superior intellect or wis- 
dom than Judge Murphy, but to emphasize that the office and 
commission of the Court of Appeals is higher than that which he 
holds. Thus, while Judge Murphy is entitled to his personal opin- 
ion about this court and its members, he is not, under his oath of 
office, entitled to ignore this court’s precedential decisions. Neb. 
Ct. R. of Prac. 2E(S), which was adopted by the Nebraska 
Supreme Court on April 30, 1997, requires the judge to follow 
our permanently published opinions until they are modified or 
overruled by the Supreme Court. State v. Fochtman, 7 Neb. App. 
532, 584 N.W.2d 468 (1998), was such an opinion, as it was des- 
ignated “for permanent publication,” making it immediately 
precedential and properly citable by counsel. The law of this 
state, via rule 2E(4) and (5), is that trial courts cannot ignore the 
permanently published opinions of this court, and it is proper for 
counsel to cite such opinions. The comment at issue suggests 
unwarranted self-elevation of the district court judge above the 
appellate courts. The judge’s expressed intention to ignore this 
court’s precedential decisions is brazenly incorrect. The com- 
ment appears to embrace the “rule of man” rather than the rule 
of law; however, the most fundamental underpinning of our judi- 
cial system is the law, not the personal beliefs of the men and 
women who are privileged to serve as judges. 

[4] We write to try to ensure that citizens, litigants, and 
lawyers in Judge Murphy’s district will have a system of verti- 
cal stare decisis upon which they can depend. Vertical stare deci- 
sis compels inferior courts to follow strictly the decisions ren- 
dered by courts of higher rank within the same judicial system. 
See Metro Renovation v. State, 249 Neb. 337, 543 N.W.2d 715 
(1996) (Connolly, J., concurring in the result) (citing State v. 
Menzies, 889 P.2d 393 (Utah 1994), and Barstow v. State, 742 
S.W.2d 495 (Tex. App. 1987)). Rule 2E(5) obviously overrules 
and replaces the four-judge holding of Metro Renovation v. 
State, which questioned the applicability of vertical stare decisis 
to this court. Rule 2E(5) adopts vertical stare decisis for this 
court’s precedential opinions to bring efficiency and order to the 
Nebraska judicial system. Had that doctrine been respected 
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here, the county court’s decision would have been perfunctorily 
reversed by the district court, and this unnecessary appeal would 
not be before us. 


CONCLUSION 
This matter is remanded to the district court for Dawson 
County with directions that it reverse the county court’s deci- 
sion, vacate the so-called plea of no contest, and remand the 
matter to such court for further proceedings. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
CAROL A. MITCHELL, APPELLANT. 
600 N.W. 2d 497 


Filed September 7, 1999. No. A-98-1104. 


1. Constitutional Law: Sentences: Prior Convictions: Habitual Criminals. Criminal 
defendants have the right to challenge the use of constitutionally invalid convictions 
for sentence enhancement in the context of a habitual criminal proceeding. 

2. Jurisdiction: Appeal and Error. Jurisdiction is a prerequisite for an appellate 
court’s consideration of an appeal, and jurisdiction cannot be acquired unless the 
appellant has satisfied the requirements for appellate jurisdiction. 

3. Final Orders: Appeal and Error: Time. It is fundamental that for a party to preserve 
the right to appeal from a final order, that party must file a notice of appeal within 
30 days of the order appealed from. 

4. Jurisdiction: Time: Appeal and Error. Timeliness of an appeal is jurisdictional, 

5. Jurisdiction: Appeal and Error. When a lower court does not gain jurisdiction over 
the case before it, an appellate court also lacks the jurisdiction to review the merits of 
the claim. 

6. Sentences: Prior Convictions: Right to Counsel: Proof. To prove a prior convic- 
tion for enhancement purposes, the State need only show that at the time of the prior 
conviction, the defendant had, or waived, counsel. 


Appeal from the District Court for Burt County, DARvip D. 
QuisT, Judge, on appeal thereto from the County Court for Burt 
County, F.A. Gossetr III, Judge. Judgment of District Court 
affirmed. 


Sam Houston, of Feller & Teichman, P.C., for appellant. 
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Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


HANNON, MUES, and CARLSON, Judges. 


MuEs, Judge. 
INTRODUCTION 

Carol A. Mitchell appeals a September 18, 1998, order of the 
district court affirming the judgment and conviction of the 
county court which found Mitchell guilty of third-offense driv- 
ing under the influence of alcoholic liquor (DUI) and sentenced 
her to 6 months in jail, a $500 fine, and a 15-year license sus- 
pension. Mitchell alleges the district court erred in upholding 
the county court’s overruling of her two separate petitions to 
invalidate prior convictions when there was no record to support 
that she had been advised of her Boykin-based constitutional 
rights and had affirmatively waived those rights. See Boykin v. 
Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969). 
Because Mitchell appeals only from the district court’s order on 
appeal from the county court in the third-offense DUI proceed- 
ings and did not timely appeal to the district court from the 
county court denial of her petitions in the separate proceedings, 
we affirm. 


BACKGROUND 

On September 26, 1997, a complaint was filed in county court 
charging Mitchell with third-offense DUI in violation of Neb. 
Rev. Stat. § 60-6, 196 (Reissue 1993). The complaint alleged that 
Mitchell had been convicted of DUI on two previous occasions. 
On January 5, 1998, Mitchell pled no contest to the underlying 
charge of DUI. She thereafter filed petitions in the two separate 
DUI proceedings, in the same county court, seeking to invali- 
date the prior convictions the State was relying on for purposes 
of enhancement. Mitchell based her separate proceedings on the 
ground that she was not given a full advisement and affirmative 
waiver of her constitutional rights under State v. Hays, 253 Neb. 
467, 570 N.W.2d 823 (1997). These motions were overruled in 
the county court on March 16. On March 30, in the third-offense 
proceeding, the county court enhanced Mitchell’s present DUI 
to a third offense based on the two prior convictions, sentenced 
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Mitchell to a $500 fine and 6 months in jail, and suspended her 
driving privileges for 15 years for third-offense DUI. Mitchell 
filed a notice of appeal in the third-offense proceeding on March 
30. On April 27, Mitchell filed her statement of errors in that 
appeal, case No. 10438, which alleged that the county court 
erred in finding that her two prior convictions were valid for 
purposes of enhancement. Also on April 27, Mitchell filed a 
notice of appeal in each of the two separate county court pro- 
ceedings seeking to reverse the county court order of March 16 
entered in those separate proceedings which denied Mitchell the 
relief she sought. On April 30, Mitchell filed a motion to con- 
solidate all three of the cases in district court. That order was 
granted on June 17, with case No. 10447 being assigned to the 
cases as consolidated. 

In district court, a hearing was held on the cases as consoli- 
dated on July 7, 1998. Our record contains an order in case No. 
10438, wherein the district court affirmed the judgment and con- 
viction of the county court on the third DUI proceeding filed on 
September 18. Mitchell timely appeals that order. 


ASSIGNMENT OF ERROR 
As summarized, Mitchell alleges that the district court erred 
in using her two prior convictions to enhance her DUI to third 
offense when those prior convictions do not comply with her 
Boykin rights. 


STANDARD OF REVIEW 
A sentencing court’s determination concerning the constitu- 
tional validity of a prior plea-based conviction, used for 
enhancement of a penalty for a subsequent conviction, will be 
upheld on appeal unless the sentencing court’s determination is 
clearly erroneous. State v. Tunender, 4 Neb. App. 680, 548 
N.W.2d 340 (1996). 


ANALYSIS 
Mitchell alleges that her prior convictions are invalid under 
Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 
274 (1969), State v. Hays, supra, and State v. Irish, 223 Neb. 
814, 394 N.W.2d 879 (1986). The U.S. Supreme Court delin- 
eated the requirements for a valid guilty-plea conviction in 
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Boykin and further clarified the guilty-plea requirements in 
Brady v. United States, 397 U.S. 742, 90 S. Ct. 1463, 25 L. Ed. 
2d 747 (1970). Nebraska has adopted the Boykin requirements, 
which consist of an express and knowing waiver of at least the 
three following constitutional rights, of which waiver cannot be 
presumed: the privilege against self-incrimination, the right to 
confront witnesses, and the right to a jury trial. See State v. 
Hays, supra. 

[1,2] Criminal defendants have the right to challenge the use 
of constitutionally invalid convictions for sentence enhance- 
ment in the context of a habitual criminal proceeding. State v. 
Tunender, supra. However, jurisdiction is a prerequisite for an 
appellate court’s consideration of an appeal, and jurisdiction 
cannot be acquired unless the appellant has satisfied the 
requirements for appellate jurisdiction. Jd. Neb. Rev. Stat. 
§ 25-2729 (Reissue 1995) requires that a party, in order to per- 
fect an appeal from county court to district court, must file a 
notice of appeal within 30 days of the final order. Although 
Mitchell’s appeal to district court of her conviction for the third 
DUI was timely, she did not file her appeal from the March 16, 
1998, county court orders in the separate proceedings denying 
her petitions for separate relief until 42 days after the county 
court’s orders. Although all three of these cases were later con- 
solidated for appeal purposes by the district court, such a con- 
solidation order does not magically convert the two untimely 
appeals into timely ones. 

[3-5] It is fundamental that for a party to preserve the right to 
appeal from a final order, that party must file a notice of appeal 
within 30 days of the order appealed from. State v. Tunender, 
supra. Timeliness of an appeal is jurisdictional. Jd. When a 
lower court does not gain jurisdiction over the case before it, an 
appellate court also lacks the jurisdiction to review the merits of 
the claim. Schmidt v. State, 255 Neb. 551, 586 N.W.2d 148 
(1998). The district court had no jurisdiction over the appeals in 
the separate proceedings. Therefore, neither do we. Moreover, 
although unnecessary to our decision, we note that it is ques- 
tionable whether Mitchell has even appealed to this court from 
the district court’s orders affirming the county court’s decision 
in the separate proceedings. Rather, by reference to the case 
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numbers assigned in the separate district court appeals, 
Mitchell’s appeal to this court is only from the district court 
order entered in the appeal of the third DUI, district court case 
No. 10438, not the consolidated appeal, case No. 10447. 

Based on the foregoing, we conclude that the only appeal 
properly before us is from the September 18, 1998, district court 
order affirming Mitchell’s sentencing for third-offense DUI. 

[6] To prove a prior conviction for enhancement purposes, the 
State need only show that at the time of the prior conviction, the 
defendant had, or waived, counsel. State v. Tunender, 4 Neb. 
App. 680, 548 N.W.2d 340 (1996). At the sentencing hearing, 
the State submitted exhibits 2 and 3, which were received by the 
court. Those documents prove that Mitchell has been convicted 
of DUI on two prior occasions and that she had, or waived, 
counsel in both of those prior proceedings. As such, we affirm 
the order of the district court which affirmed the judgment and 
sentence of the county court for third-offense DUI. 


CONCLUSION 
The judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
JEFFREY A. HARKER, APPELLANT. 
663 N.W. 2d 488 


Filed September 7, 1999. No. A-98-1353. 


1. Criminal Law: Sentences: Time. Credit against a jail term shall be given to any per- 
son sentenced to a city or county jail for time spent in jail as a result of the criminal 
charge for which the jail term is i 

2. Constitutional Law: Criminal Law: Jury Trials. The 14th Amendment guarantees 
a right to trial by jury in all criminal cases except petty crimes and offenses. 

3. Constitutional Law: Jury Trials: Contempt: Sentences. When serious punishment 
for contempt is contemplated, rejecting a demand for jury trial cannot be squared with 
the U.S. Constitution or justified by considerations of efficiency or the desirability of 
vindicating the authority of the court. 

4. Legislature: Sentences: Appeal and Error. When the Legislature has not expressed 
a judgment as to the seriousness of an offense by fixing a maximum penalty which 


664 8 NEBRASKA APPELLATE REPORTS 


may be imposed, an appellate court is to look to the penalty actually imposed as the 
best evidence of the seriousness of the offense. 

5. Criminal Law: Contempt: Sentences. Petty contempt, like other petty criminal 
offenses, may be tried without a jury, and contempt of court is a petty offense when 
the penalty actually imposed does not exceed 6 months or a longer penalty has not 
been expressly authorized by statute. 

6. Criminal Law: Jury Trials. The right of a criminal defendant to a jury trial is 
granted to prevent oppression by the government. 

7. Constitutional Law: Contempt: Jury Trials: Sentences. In the case of the post- 
conviction adjudication of various acts of contempt committed during trial, the Sixth 
Amendment requires a jury trial if the consecutive sentences imposed total more than 
6 months, even though no sentence of more than 6 months was imposed for any 
one act. 

8. Criminal Law: Contempt: Convictions: Appeal and Error. It is not sufficient ina 
criminal contempt proceeding to state in a general way the conclusions of fact on 
which the conviction is based. The facts themselves must be stated, from which the 
reviewing court can see that the ultimate fact of guilt is properly and justly found. 

9. Due Process: Criminal Law: Contempt: Trial: Judges. By reason of the Due 
Process Clause of the 14th Amendment, a defendant in criminal contempt proceed- 
ings should be given a public trial before a judge other than the one reviled by the 
contemnor. 

10. Contempt: Judges. A judge called upon to act in a case of contempt by personal 
attack upon him, may, without flinching from his duty, properly ask that one of his 
fellow judges take his place, 

11. Contempt: Trial: Judges: Sentences. Where the necessity of circumstances war- 
rants, a contemnor may be summarily tried for an act of contempt during trial and 
punished by a term of no more than 6 months. Nor does the judge exhaust his power 
to convict and punish summarily whenever the punishment imposed for separate con- 
temptuous acts during trial exceeds 6 months. 


Appeal from the District Court for Douglas County, 
LAWRENCE J. CORRIGAN, Judge, on appeal thereto from the 
County Court for Douglas County, LAWRENCE BARRETT, Judge. 
Judgment of District Court reversed and remanded for further 
proceedings. 


Thomas C. Riley, Douglas County Public Defender, and 
Peder C. Bartling for appellant. 


Martin J. Conboy III, Omaha City Prosecutor, James Jansen, 
Douglas County Attorney, and Jennifer Cavel, Special Assistant 
Omaha City Prosecutor, for appellee. 


HANNON, SIEVERS, and CARLSON, Judges. 
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HANNON, Judge. 

The appellant, Jeffrey A. Harker, pled no contest to an assault 
and battery charge under a city ordinance. Harker had been in 
jail for 66 days prior to sentencing, possibly for separate felony 
charges. At sentencing, Harker requested credit for the time 
served. The trial judge indicated he was under the impression 
that credit for time served need not be given if the sentence is 
less than the maximum sentence. The judge then sentenced 
Harker to 179 days in jail with no credit. Immediately after the 
sentence was pronounced, Harker called the judge a “[c]Jock- 
sucker.” In the short proceeding following, Harker used the 
same term eight times. The judge then summarily found Harker 
guilty of three separate acts of contempt and sentenced him to 
180 days in jail for each of the three acts, with the sentences to 
run consecutively. Harker appealed both the judge’s failure to 
give him credit for time served on the assault and battery charge, 
and the sentences for contempt. The district court affirmed. We 
conclude the trial court erred in not determining whether Harker 
was entitled to credit for time served, in finding and sentencing 
him for contempt without making findings stating the facts con- 
stituting each contempt, and in imposing an aggregate sentence 
of more than 6 months’ imprisonment in the same proceeding 
without giving him a jury trial. We therefore reverse, and 
remand for further proceedings. 


BACKGROUND 

Harker was charged with assault and battery against his wife, 
Tammy Harker, as well as disorderly conduct in connection with 
the same occurrence. On March 24, 1998, Harker appeared 
before the county court with counsel, and pursuant to a plea bar- 
gain for the dismissal of the disorderly conduct charge, he pled 
no contest to the assault and battery charge. Harker was advised 
of his rights, and that the maximum penalty was 6 months in jail 
and a $500 fine. A factual basis was established in a proper man- 
ner. The record establishes that Harker was guilty of serious 
physical abuse of Tammy and that there was a history of such 
abuse. When the judge asked the prosecutor if Tammy had any 
recommendations on sentencing, the prosecutor stated Harker’s 
criminal record, that he had abused Tammy in the past, that she 
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was standing up to him for the first time, and that Tammy 
wished to address the court. Defense counsel then pointed out 
that Harker had been in custody for 66 days and asked that he be 
given credit for time served. Tammy was allowed to speak and 
stated that Harker should not get credit for time served because 
“it took a lot for me to step forward and say that I’ve been 
abused over the years.” She also stated Harker was in jail for a 
completely different charge. Defense counsel then clarified that 
Harker was being held on the current charges and the felony 
charges. Tammy then stated, “And what about the victim’s 
rights?” The judge replied: 
I agree, ma’am. You have some legitimate complaints. 
Unfortunately, the only way that I can make sure that your 
rights are covered is to give him the maximum penalty, and 
if I do that, I have to give him credit for the time he sat in 
jail on those charges. There is one way not to do that.” 
Defense counsel then cited Neb. Rev. Stat. § 47-503 (Reissue 
1998) and again argued Harker was entitled to credit. The judge 
stated: “I order the defendant serve a term of 179 days, set his 
appeal bond at $10,000. You can appeal the decision as to 
whether or not I should have given him credit.” Harker then 
stated, “You did a good job. Cocksucker.” The judge asked, 
“Excuse me, sir?” and Harker replied with the expletive a sec- 
ond time. The judge directed a deputy to bring Harker back and 
then announced that he was holding Harker in contempt of court. 
Harker replied, “So what.” Defense counsel informed Harker 
that the judge was giving him more time, and Harker replied, 
“So what. I’m facing four fucking warrants right now.” The 
court then asked Harker if he had anything to say about the sen- 
tence being imposed on the contempt of court charge. Defense 
counsel attempted to explain Harker’s conduct as a result of the 
pressure that he was under. The prosecutor indicated concern for 
the record being complete, and the judge asked, “Mr. Harker, as 
you walked away after your sentence was pronounced, you indi- 
cated that you called me [stating the expletive]. Do you dispute 
that?” Harker replied, “Not at all [using the expletive a third 
time].” The judge then stated that was another count of con- 
tempt, and Harker proceeded to call the judge the same name a 
fourth time. The judge then sentenced Harker to 180 days in jail 
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for each of the three counts and stated the sentences were to be 
served one after the other. Harker repeated the expletive four 
more times before the short record ended. 

The journal of the sentence on the contempt charges is sepa- 
rate from the journal of the sentence for the assault and battery 
charge. The journal for the contempt charges is on a form iden- 
tical to that of the assault and battery charge. The form indicates 
that Harker was charged with three separate counts of contempt. 
The form states that “def[endant] found in contempt of court” 
and that “[d]efendant is sentenced to the Corrections Center for 
a term of (1) 180 (2) 180 (3) 180” days, for a total of 18 months. 
The document contains no further details. 


ASSIGNMENTS OF ERROR 

The notice of errors filed in the district court alleges that the 
trial court erred (1) by failing to give Harker credit for the time 
served awaiting trial, (2) in abusing its discretion by imposing 
excessive sentences for the three contempt charges, and (3) by 
abusing its discretion by basing three counts on one occurrence. 
In this court, Harker alleges the district court erred (1) in affirm- 
ing the sentence which failed to give him credit under § 47-503 
for time served prior to trial, (2) by not determining that the trial 
court abused its discretion in finding and sentencing him on 
multiple counts of contempt, (3) by not remanding the contempt 
sentences for a jury trial, and (4) by failing to remand with 
directions to give Harker an opportunity to present a defense to 
the contempt charges. In this opinion, we address the issues 
raised in a different order than they were assigned. 


STANDARD OF REVIEW 

Whether Harker was entitled to credit for time served is a 
question of law. In reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s rul- 
ing. Vann v. Norwest Bank Neb., 256 Neb. 623, 591 N.W.2d 574 
(1999); Goff-Hamel v, Obstetricians & Gyns., P.C., 256 Neb. 19, 
588 N.W.2d 798 (1999). 

A final judgment or order in a contempt proceeding is 
reviewed in the same manner as in a criminal case. Dunning v. 
Taliman, 244 Neb. 1, 504 N.W.2d 85 (1993); State v. Hinze, 232 
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Neb. 550, 441 N.W.2d 593 (1989); State v. Thalken, 2 Neb. App. 
867, 516 N.W.2d 635 (1994). In determining whether evidence 
is sufficient to sustain a conviction for contempt, an appellate 
court does not resolve conflicts in evidence, pass on the credi- 
bility of witnesses, evaluate explanations, or reweigh evidence 
presented, which are within a fact finder’s province for disposi- 
tion. Thalken, supra. A conviction in a bench trial for contempt 
is sustained if the evidence, viewed and construed in the light 
most favorable to the State, is sufficient to support that 
conviction. Id. 

A trial court’s factual finding in a contempt proceeding will 
be upheld on appeal unless the finding is clearly erroneous. 
Dunning, supra; Thalken, supra. An appellate court, examining 
a final judgment or order in a contempt proceeding, reviews for 
errors appearing on the record. Jd. A defendant’s contempt must 
be established by proof beyond a reasonable doubt. Id. 


DISCUSSION 


Credit for Time Served. 

(1] Harker requested that he receive credit for time served. 
Statements by the judge indicate that the judge was under the 
impression that he was required to give credit for time spent in 
jail as a result of the charge only if he sentenced Harker the 
maximum allowed. In fact, statements by the judge would indi- 
cate that he sentenced Harker to 179 days rather than 180 days 
only because he believed that if he sentenced Harker to 180 
days, he would be required to give Harker credit for time served. 
In State v. Thomas, 236 Neb. 355, 461 N.W.2d 513 (1990), this 
notion was stated by the Supreme Court, but the case did not 
involve a situation where the sentence imposed, plus the time 
already served, exceeded the maximum penalty. This question 
was rendered academic by § 47-503, which states in significant 
part, “Credit against a jail term shall be given to any person sen- 
tenced to a city or county jail for time spent in jail as a result of 
the criminal charge for which the jail term is imposed.” In State 
v. Torres, 256 Neb. 380, 590 N.W.2d 184 (1999), published after 
the proceeding in the county court in this case, the Supreme 
Court clearly held the statute means what it says. However, in 
Torres, the Supreme Court held that the appellate court could 
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not give the credit against the sentence and remanded the cause 
to the district court for resentencing. We are in the same posi- 
tion, and in addition, the record does not clearly show the facts 
necessary to determine if Harker is entitled to the credit. We 
remand the matter of the credit for time served to the district 
court with directions to remand the case to the county court to 
resentence on the assault and battery charge, to hold a sentenc- 
ing hearing on the contempt charges, and to give Harker credit 
for such time as the evidence shows he spent in jail as a result 
of the assault and battery charge. 


Contempt Charges. 

In this court, Harker argues the trial court abused its discre- 
tion by sentencing Harker to 18 months in jail because remov- 
ing Harker from the courtroom, one of the sanctioned methods 
for dealing with contemptuous defendants, would have been a 
more effective method, and by finding three acts of contempt 
when there was really only one. Harker also argues that before 
the court can sentence him to more than 6 months in jail, he is 
entitled to a jury trial. Since the last argument clearly raises 
questions of constitutionality under the U.S. Constitution, we 
shall consider that question first. 


Right to Trial by Another Judge or Jury. 

[2} The U.S. Supreme Court has made several pronounce- 
ments applicable to the case at hand. In Duncan v. Louisiana, 
391 U.S. 145, 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968), the Court 
concluded that the 14th Amendment guarantees a right to trial 
by jury in all criminal cases except petty crimes and offenses, 
which the Court later defined generally as an offense where the 
defendant could be sentenced to no more than 6 months in jail. 
See, Baldwin v. New York, 399 U.S. 66, 90 S. Ct. 1886, 26 L. Ed. 
2d 437 (1970); Frank v. United States, 395 U.S. 147, 89 S. Ct. 
1503, 23 L. Ed. 2d 162 (1969). 

[3,4] In Bloom v. Illinois, 391 U.S. 194, 88 S. Ct. 1477, 20 L. 
Ed. 2d 522 (1968), the defendant was charged with criminal 
contempt in a probate case and was sentenced to 2 years’ impris- 
onment. The issue before the Court was whether the U.S. 
Constitution requires a jury trial before sentencing someone to 
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jail for 2 years. The Bloom Court held that there is no substan- 
tial difference between serious contempt and other serious 
crimes. The Court held that “when serious punishment for con- 
tempt is contemplated, rejecting a demand for jury trial cannot 
be squared with the Constitution or justified by considerations 
of efficiency or the desirability of vindicating the authority of 
the court.” 391 U.S. at 208. “[W]hen the legislature has not 
expressed a judgment as to the seriousness of an offense by fix- 
ing a maximum penalty which may be imposed, we are to look 
to the penalty actually imposed as the best evidence of the seri- 
ousness of the offense.” 391 U.S. at 211. 

[5] In the case of Taylor v. Hayes, 418 U.S. 488, 94 S. Ct. 
2697, 41 L. Ed. 2d 897 (1974), a Kentucky court sentenced the 
defendant convicted of multiple counts of contempt to 
6 months’ or less imprisonment on each count, but the sentences 
were to run consecutively and thus amounted to a substantial 
period of jail time. While the appeal was pending in the 
Kentucky Court of Appeals, the trial court, under procedures 
allowed by the laws of that state, reduced the sentences to an 
aggregate of 6 months. Thus, the Zaylor Court considered the 
appeal as though the sentences did not amount to more than 
6 months. The Jaylor Court held that “petty contempt like other 
petty criminal offenses may be tried without a jury and that con- 
tempt of court is a petty offense when the penalty actually 
imposed does not exceed six months or a longer penalty has not 
been expressly authorized by statute.” 418 U.S. at 495. 
However, the Zaylor Court also stated, “We remain firmly com- 
mitted to the proposition that ‘criminal contempt is not a crime 
of the sort that requires the right to jury trial regardless of the 
penalty involved.’ ” 418 U.S. at 496. 

[6,7] In Codispoti v. Pennsylvania, 418 U.S. 506, 94 S. Ct. 
2687, 41 L. Ed. 2d 912 (1974), the trial judge had pronounced 
the defendant guilty of seven contemptuous acts during the trial. 
The defendant was sentenced to 6 months in prison for each of 
six acts and 3 months for the seventh, with all sentences to run 
consecutively. The Codispoti Court noted that there was no leg- 
islative penalty specified for contempt of court, and under the 
laws of Pennsylvania, the matter was left to the discretion of the 
trial court. The Court again recognized that it did not accept the 
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defendant’s position that a contemnor is entitled to a jury trial 
simply because a strong possibility exists that he will face a sub- 
stantial term of imprisonment upon conviction. However, the 
Court recognized that the right of a criminal defendant to a jury 
trial is granted to prevent oppression by the government. See 
Duncan y. Louisiana, 391 U.S. 145, 88 S. Ct. 1444, 20 L. Ed. 2d 
491 (1968). The Codispoti Court held that in the case of the 
postconviction adjudication of various acts of contempt com- 
mitted during trial, the Sixth Amendment requires a jury trial if 
the consecutive sentences imposed total more than 6 months’ 
imprisonment, even though no sentence of more than 6 months 
was imposed for any one act. 

In Codispoti, supra, the several acts of contempt were com- 
mitted during a trial over several days, whereas, in this case, the 
acts of contempt were committed without any trial. All of the 
acts were committed in a matter of minutes. In both cases, the 
punishment could not have been imposed to assure the defend- 
ant did not further interfere with the judicial process because the 
process was over. More importantly, in both cases, the sentences 
were imposed simultaneously. 

Harker did not request a jury trial. Of course, he was not 
advised of a right to one. Harker was sentenced so quickly that 
he would scarcely have been able to request one if he had known 
of the right. Since under Codispoti, supra, and Taylor, supra, he 
would not have a right to a trial by jury unless the sentence 
imposed was more than 6 months’ imprisonment, he could not 
have had an opportunity to request a trial by jury unless the 
judge first advised him that the judge was considering sentenc- 
ing him to more than 6 months. The sentence in excess of 
6 months clearly requires a reversal of Harker’s convictions for 
contempt of court and a remand for further proceedings. 


Order Finding Contempt and Sentencing Harker. 

[8] The “Misd/Traffic Register of Actions and Order” in 
which the trial court memorialized its findings and sentence of 
Harker for contempt contains a fatal error. In Gonzalez v. State, 
119 Neb. 13, 226 N.W. 801 (1929), the Nebraska Supreme Court 
stated that a judgment of contempt must state the facts consti- 
tuting the contempt, and a judgment which merely states the 
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conclusion of the court will not sustain a sentence for imprison- 
ment for contempt. Gonzalez is cited in Tastee Inn, Inc. v. 
Beatrice Foods Co., Inc., 167 Neb. 264, 92 N.W.2d 664 (1958). 
In the latter case, the Supreme Court reviewed several cases 
involving direct contempt, recognized that no complaint or 
charge was filed in them, and then stated: 
“It is not sufficient to state in a general way the conclu- 
sions of fact on which the conviction is based. The facts 
themselves must be stated, from which the reviewing court 
can see that the ultimate fact of guilt is properly and justly 
found. The findings of the court fail to meet this require- 
ment. The record contains a bill of exceptions setting forth 
the proceedings in which the plaintiff was adjudged guilty 
of contempt. This does not aid the findings or supply such 
facts as should be contained therein.” 
Id. at 267, 92 N.W.2d at 666. The conviction was reversed. 
The requirements of a formal order stating the facts which 
justify the contempt finding make sense in the light of the fact 
that in direct contempt there is no information, complaint, or 
other document showing the charges against the defendant, or 
the court’s findings. The above authority clearly holds the con- 
clusion of guilt is not sufficient. In the case at hand, the defend- 
ant uttered an expletive eight times and another expletive one 
time. He was convicted of three acts of contempt. For double 
jeopardy purposes, if for no other, Harker was entitled to spe- 
cific findings on which acts or combinations thereof resulted in 
each of the three convictions. 


Proceedings on Remand. 

In State v. Watson, 182 Neb. 692, 700, 157 N.W.2d 156, 161 
(1968), the defendant appealed a sentence of 6 months’ impris- 
onment for direct criminal contempt for “a series of repetitive 
obscenities, in and out of the presence of the jury, assaulted the 
able trial judge’s character, his mother, his religion, and his pro- 
fessional ability and behavior.” The Watson court stated that the 
defendant’s position that the trial judge should have disqualified 
himself was absurd and untenable, and it affirmed a sentence of 
6 months apparently imposed after the proceedings. The opinion 
gives very little information on the procedure used by the trial 
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court, but on the basis of Mayberry v. Pennsylvania, 400 U.S. 
455, 91 S. Ct. 499, 27 L. Ed. 2d 532 (1971), we conclude the 
procedure in Watson, supra, violates the 14th Amendment to the 
U.S. Constitution. In particular, the procedure of allowing the 
trial judge before whom the acts of contempt were committed to 
hear the contempt matter after the trial is no longer appropriate. 

[9] In Mayberry, supra, the trial judge did not punish the sev- 
eral acts of contempt instantaneously, and the Court held, “[Bly 
reason of the Due Process Clause of the Fourteenth Amendment 
a defendant in criminal contempt proceedings should be given a 
public trial before a judge other than the one reviled by the con- 
temnor.” 400 U.S. at 466. The retrial before a jury in the face of 
a demand for a jury trial resulted in the appeal of Codispoti v. 
Pennsylvania, 418 U.S. 506, 94 S. Ct. 2687, 41 L. Ed. 2d 912 
(1974). Therefore, on the basis of Mayberry, supra, we conclude 
that upon remand, Harker must be charged with contempt and 
tried by some judge other than the one before whom he 
allegedly committed the contempt, and based on Codispoti, 
supra, if a sentence of more than 6 months’ imprisonment is 
contemplated by the court, Harker must be given a right to trial 
by jury. 

Since the contempt proceedings will be had again before a 
different judge, we need not consider the constitutionality of the 
sentences from the aspect of the judge’s bias generated by 
Harker’s personal attack. Harker argues this point in his brief. 
Statements in the U.S. Supreme Court cases give this notion 
considerable validity, although we found no case specifically 
holding that a sentence by a judge whose anger is caused by per- 
sonal accusations is invalid. 

[10] In Mayberry, supra, the Court quoted Chief Justice Taft: 

“* All we can say upon the whole matter is that where con- 
ditions do not make it impracticable, or where the delay 
may not injure public or private right, a judge called upon 
to act in a case of contempt by personal attack upon him, 
may, without flinching from his duty, properly ask that one 
of his fellow judges take his place.’ ” 

400 U.S. at 464. The Court vacated the convictions and 

remanded the cause for trial in front of another judge. 
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[11] In Taylor v. Hayes, 418 U.S. 488, 94 S. Ct. 2697, 41 L. 
Ed. 2d 897 (1974), the Court held that upon remand, the trial 
should be held before some judge other than the one before 
whom the alleged contempt occurred. The Court noted that a 
sentence of 4'4 years reflected the extent to which the judge 
became personally involved. In Codispoti, supra, the Court rec- 
ognized that 

where the necessity of circumstances warrants, a contem- 

nor may be summarily tried for an act of contempt during 

trial and punished by a term of no more than six months. 

Nor does the judge exhaust his power to convict and pun- 

ish summarily whenever the punishment imposed for sep- 

arate contemptuous acts during trial exceeds six months. 
418 U.S. at 514. The Court stated that criminal defendants have 
the right to a jury trial to prevent oppression by the government 
and that a more compelling argument can be made for a jury 
trial in contempt cases than in other cases because contempt 
charges often strike at the most vulnerable and human qualities 
of the judge. 

One student of the subject of contempt of court has written 
that “a passing insult that does not hinder the operation of the 
trial is probably not a sufficiently important matter to merit 
elaborate attack through use of the contempt powers.” Dan B. 
Dobbs, Contempt of Court: A Survey, 56 Cornell Law Review 
183, 204 (1971). Many years ago, Judge Robert Moran, a widely 
respected Nebraska trial judge, now retired, sent the writer of 
this opinion a transcription of a proceeding where a defendant 
addressed Judge Moran in a manner quite similar to that in the 
case at hand. In that record, Judge Moran answered each of the 
three or four insults issued by the defendant by asking the 
defendant if he had anything further to say. Judge Moran 
doubtlessly displayed a “poker face” to that defendant and 
maintained his usual judicial bearing during the proceedings. He 
was proud of his judicial conduct on that occasion, and in the 
opinion of this writer, he had a right to be. 

Harker argues that it was improper for the court to charge 
Harker with three acts of contempt, rather than one, because the 
acts of contempt were the use of the same word on eight occa- 
sions. In this case, whether Harker committed three acts of con- 
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tempt or one is really a needless inquiry. We say this because 
insofar as we can find, there is no limit to the punishment avail- 
able to the court for punishment of contempt, except perhaps 
that of the jurisdiction of the court. Under Neb. Rev. Stat. 
§ 24-517 (Reissue 1995), this limit would be to that of a misde- 
meanor, which would be not more than 1 year in jail. See Neb. 
Rev. Stat. § 28-106 (Cum. Supp. 1998). It seems clear that it 
would be an abuse of discretion to sentence someone to more 
than 1 year in jail for conduct similar to that of Harker’s whether 
that conduct is treated as one contempt or eight. 


CONCLUSION 

We therefore vacate the sentence on the assault charge and 
remand for resentencing including a hearing on the amount of 
credit, if any, to which Harker is entitled. We vacate the three 
sentences for contempt and remand the cause for further pro- 

ceedings in the county court consistent with this opinion. 
REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 


BRIAN J. SWEENEY, APPELLANT, V. 
CiTy OF GERING, APPELLEE. 
601 N.W.2d 238 


Filed September 14, 1999. No. A-98-659. 


1. Demurrer: Pleadings: Appeal and Error. In reviewing a ruling on a general demur- 
rer, an appellate court cannot assume the existence of a fact not alleged, make factual 
Aindings to aid the pleading, or consider evidence that might be adduced at trial. 

2. i ___: ___. When reviewing an order sustaining a demurrer, an appellate court 
accepts the truth of the facts which are well pled, together with the proper and rea- 
sonable inferences of law and fact which may be drawn therefrom, but does not accept 
as true the conclusions of the pleader. 

3. __:__:___. Whether a petition states a cause of action is a question of law regard- 
ing which an appellate court has an obligation to reach a conclusion independent of 
that of the inferior court. If the petition, liberally construed, states a cause of action, a 
demurrer based on the failure to state a cause of action is to be overruled. 

4. __:__:__. One must stand on a pleading against which a demurrer has been sus- 
tained in order to preserve the right to appeal the decision on the particular demurrer. 


676 8 NEBRASKA APPELLATE REPORTS 


5. __:__:__. A party who, after an order sustaining a demurrer to his pleading, files 
a new or amended pleading is deemed to have acquiesced in the action of the court 
upon the demurrer, and ordinarily will not be permitted to appeal or assign such action 
as error in the appellate court. 

6. Pleadings: Words and Phrases. A statement of facts sufficient to constitute a cause 
of action means a narrative of the events, acts, and things done or omitted which show 
a legal liability of the defendant to the plaintiff. 

7. Pleadings: Proximate Cause: Damages. In determining whether the plaintiff's peti- 
tion states facts sufficient to constitute a cause of action, it is necessary to examine 
whether specific facts are enumerated which would serve to establish that the defend- 
ant owed a duty to the plaintiff, that the defendant breached that duty, and that the 
breach was the proximate cause of the plaintiffs damages. 

8. Police Officers and Sheriffs: Liability. Law enforcement officials and, conse- 
quently, state and local governments generally may not be held liable for failure to 
protect individual citizens from harm caused by criminal conduct. 

9. Police Officers and Sheriffs. An actionable duty to provide police service may arise 
when (1) there is some form of privity between the police department and the victim 
that sets the victim apart from the general public and (2) there are explicit assurances 
of protection that give rise to reliance on the part of the victim. 

10. Negligence. The question of whether a legal duty exists for actionable negligence is 
a question of law dependent upon the facts in a particular situation. 


Appeal from the District Court for Scotts Bluff County: 
RANDALL L. LippsTREu, Judge. Affirmed. 


Michael W. Meister, of Meister & Segrist, for appellant. 


Richard A. Douglas, of Nichols, Douglas, Kelly, and Meade, 
P.C., for appellee. 


HANNON, MUES, and CARLSON, Judges. 


Mugs, Judge. 
I. INTRODUCTION 
Brian J. Sweeney appeals from the dismissal of his petition 
against the City of Gering following his election to stand on that 
petition after the district court granted Gering’s demurrer for 
failure to state a cause of action. Finding that Sweeney’s petition 
did indeed fail to state a cause of action, we affirm. 


II. BACKGROUND 
The facts as alleged in Sweeney’s operative petition are as 
follows: 
On February 23, 1996, Larry Soto had an International 
Harvester loader parked on 17th Street near Mitchell Pass 
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Boulevard in Gering. At approximately 7:17 p.m., Sweeney was 
driving his 1994 Geo Metro north on 17th Street in his lane of 
travel when oncoming traffic approached. At that point, 17th 
Street is a two-lane road. Parking is allowed on both sides of the 
street. Two vehicles traveling in opposite directions cannot pass 
each other if there is a vehicle parked on either side of the street 
at the point where the two vehicles meet. Thus, a driver is 
required to move further to the right in the event of approaching 
oncoming traffic. Sweeney drove slightly to the right to accom- 
modate the oncoming traffic. 

Due to the glare of oncoming headlights and the color of the 
loader, which blended into the color of the road and darkness, 
Sweeney was unable to see the loader and struck it. The right 
front corner of Sweeney’s Metro collided with the left rear cor- 
ner of the loader. 

The loader was parked in an unlit area without adequate 
warning reflectors or lights and had been allowed to remain 
parked at that location for several weeks preceding the accident. 
The pertinent parts of Gering city ordinance No. 1465 provide: 

No motor vehicle or trailer shall be parked on any city 
street in such a manner that such motor vehicle or trailer 
creates a traffic hazard by reason of such vehicle, trailer or 
load thereon unreasonably interfering with or blocking the 
view of motor vehicles traveling on any city street. 


No motor vehicle or trailer shall be parked on any city 
street in such a manner so as to create a traffic hazard by 
reason of such motor vehicle or trailer blocking or sub- 
stantially interfering with the view of: 

1. Motor vehicle traffic on any city street. ... 

No object shall be placed, parked or stored on any city 
street which is not in or on a wheeled motor vehicle or 
trailer. 

We note for the sake of completeness that the ordinance also 
provides that no motor vehicle shall be parked on any city street 
in such a manner that it obstructs or interferes with the orderly 
movement of traffic. However, although the ordinance is 
attached to Sweeney’s petition, he only alleges that the above- 
quoted portions of the statute were violated. 
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Sweeney also alleges that police officers employed by Gering 
are required to enforce city ordinances, that Gering was negli- 
gent in its police officers’ failure to enforce ordinance No. 1465, 
and that allowing a traffic hazard to exist on 17th Street for sev- 
eral weeks prior to and on the night of the accident resulted in 
Sweeney’s injuries. Those injuries consisted of medical 
expenses, $314.75, and property damage, $7,275. Sweeney 
states that he also complied with the filing requirement of the 
Political Subdivisions Tort Claims Act. See Neb. Rev. Stat. 
§ 13-905 (Reissue 1997). 


III. PROCEDURAL BACKGROUND 

On February 23, 1998, Sweeney filed this negligence action 
against Gering, alleging that Gering was negligent in its police 
officers’ failure to enforce city ordinance No. 1465. Gering filed 
a demurrer which alleged that (1) the court had no jurisdiction 
over Gering or the subject matter of the action, (2) Sweeney 
lacked legal capacity to sue Gering, (3) Gering had sovereign 
immunity which had not been waived, and (4) the petition did 
not state facts sufficient to state a cause of action because (a) the 
liability of a governmental subdivision cannot be based upon the 
failure to adopt or enforce traffic regulations, (b) city ordinances 
are not applicable to Gering in the exercise of its governmental 
functions, (c) the tort claim filed with Gering is defective in that 
it does not claim that any person working for Gering committed 
a negligent act, and (d) Gering had no duty to Sweeney. 

The district court, citing Hamilton v. City of Omaha, 243 
Neb. 253, 498 N.W.2d 555 (1993), sustained Gering’s demurrer 
on the ground that the petition did not establish that Gering 
owed a duty to Sweeney. Thus, it did not state facts sufficient to 
state a cause of action. Sweeney was given 20 days to amend his 
petition. He chose not to do so, and his petition was dismissed. 
Sweeney timely appealed to this court. 

Sweeney has also assigned errors on this appeal which impli- 
cate prior pleadings and orders in a related case. Additional 
background will be set forth as necessary to discuss these 
assignments of error. 


SWEENEY v. CITY OF GERING 679 
Cite as 8 Neb. App. 675 


IV. ASSIGNMENTS OF ERROR 

Sweeney alleges that the lower court erred in sustaining 
Gering’s demurrer on the basis that his petition did not state suf- 
ficient facts to state a cause of action. As part of this assigned 
error, he argues that the trial court erred in failing to consider 
and follow its prior rulings in a related proceeding. He also 
alleges error in the sustaining of Gering’s demurrer to his origi- 
nal petition on misjoinder grounds. 


V. STANDARD OF REVIEW 

[1,2] In reviewing a ruling on a general demurrer, an appel- 
late court cannot assume the existence of a fact not alleged, 
make factual findings to aid the pleading, or consider evidence 
that might be adduced at trial. Talbot v. Douglas County, 249 
Neb. 620, 544 N.W.2d 839 (1996). When reviewing an order 
sustaining a demurrer, an appellate court accepts the truth of the 
facts which are well pled, together with the proper and reason- 
able inferences of law and fact which may be drawn therefrom, 
but does not accept as true the conclusions of the pleader. 
Professional Bus. Servs. v. Rosno, 256 Neb. 217, 589 N.W.2d 
826 (1999). In ruling on a demurrer, the petition is to be liber- 
ally construed; if as so construed the petition states a cause of 
action, the demurrer is to be overruled. Jd. 

[3] Whether a petition states a cause of action is a question of 
law regarding which an appellate court has an obligation to 
reach a conclusion independent of that of the inferior court. 
Cobb v. Sure Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 
(1998). If the petition, liberally construed, states a cause of 
action, a demurrer based on the failure to state a cause of action 
is to be overruled. Jd. 


VI. DISCUSSION 


1. PRIOR DEMURRER 
Sweeney argues that the trial court erred in sustaining 
Gering’s earlier demurrer to a previous petition on the basis of 
misjoinder of causes of action. From what we can glean from 
our record, Sweeney first commenced this suit against Gering 
and the owner of the loader, Soto, for injuries and property dam- 
age Sweeney received as a result of the collision. Gering filed a 
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demurrer to that petition, which was sustained on two grounds: 
improper joinder of causes of action and failure to state a cause 
of action. Sweeney was granted leave to file separate petitions 
under Neb. Rev. Stat. § 25-809 (Reissue 1995). The appeal 
before us is from an order entered in Sweeney’s separately 
docketed proceeding against Gering alone. 

Gering argues that the first demurrer was in a separate case 
that is not properly before us and that the record is not sufficient 
for us to address this issue. Assuming, without deciding, that the 
record before us is adequate to address this assignment of error, 
we find that it must fail. 

[4,5] One must stand on a pleading against which a demurrer 
has been sustained in order to preserve the right to appeal the 
decision on the particular demurrer. Meyer Bros. v. Travelers 
Ins. Co., 250 Neb. 389, 551 N.W.2d 1 (1996); Raskey v. 
Michelin Tire Corp., 223 Neb. 520, 391 N.W.2d 123 (1986). 

“A party who, after an order sustaining a demurrer to his 
pleading, files a new or amended pleading is deemed to 
have acquiesced in the action of the court upon the demur- 
rer, and ordinarily will not be permitted to appeal or assign 
such action as error in the appellate court.” 

Raskey, 223 Neb. at 525, 391 N.W.2d at 126, quoting 4 Am. Jur. 
2d Appeal and Error § 246 (1982). Sweeney filed new petitions 
in separate proceedings after Gering’s demurrer was sustained. 
As such, he has waived his right to assert error in the trial 
court’s sustaining of the demurrer. This assignment of error is 
without merit. 


2. CURRENT DEMURRER 


(a) Cause of Action 

Sweeney asserts that the district court erred in sustaining 
Gering’s demurrer on the basis that his petition did not allege 
sufficient facts to state a cause of action. Neb. Rev. Stat. 
§ 25-806 (Reissue 1995) provides that a defendant may demur 
to a petition “when it appears on its face .. . (6) that the petition 
does not state facts sufficient to constitute a cause of action.” 
Sweeney asserts that the facts and the inferences to be drawn 
from the facts in his petition were sufficient to overcome 
Gering’s demurrer. 
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[6,7] A statement of “facts sufficient to constitute a cause of 
action” means a narrative of the events, acts, and things done or 
omitted which show a legal liability of the defendant to the 
plaintiff. Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 
555 (1993). In determining whether the plaintiff’s petition states 
facts sufficient to constitute a cause of action, it is necessary to 
examine whether specific facts are enumerated which would 
serve to establish that the defendant owed a duty to the plaintiff, 
that the defendant breached that duty, and that the breach was 
the proximate cause of the plaintiff’s damages. Jd. 

In Hamilton, supra, the plaintiff had been assaulted and relied 
upon the representation of a police officer that he would remain 
in the area to protect her from further attack. Shortly after the 
officer left the area, the plaintiff was attacked again. The 
Supreme Court upheld the decision of the trial court sustaining 
the city’s demurrer on the grounds that the petition failed to state 
a cause of action. 

In determining whether Sweeney’s petition stated facts suffi- 
cient to constitute a cause of action, it is necessary to examine 
whether specific facts are enumerated which would serve to 
establish that Gering or Gering police officers owed a duty to 
Sweeney, that the duty was breached, and that the breach was 
the proximate cause of his injuries. The trial court found that no 
duty existed from the facts alleged in Sweeney’s petition. 

The trial court found that Sweeney’s petition failed to state 
facts sufficient to establish that a duty existed between Gering 
and himself. It reasoned that the portion of ordinance No. 1465 
relied upon by Sweeney made it unlawful to park the loader on 
17th Street if it created a traffic hazard by interfering with or 
blocking the view of motorists and that Sweeney failed to allege 
that the loader interfered with or blocked his view or the view of 
other motorists on 17th Street. 

Sweeney argues that the inferences from the facts alleged in 
his petition were sufficient to withstand the demurrer. 
Presumably, he means that inherent in his petition is the fact that 
the loader blocked or interfered with his view. Sweeney alleged 
that the glare from the oncoming traffic’s headlights, which he 
obviously could see, blended with the color of the loader, caus- 
ing him to be unable to see the loader. He does not allege that 
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the loader itself blocked or interfered with his view or the view 
of any other motorist. As such, we agree that the petition failed 
to allege that the portion of the ordinance relied on was being 
violated and thus failed to establish that Gering was in some 
way responsible for failing to have the loader removed. While 
we view this omission more as a proximate cause issue than one 
of duty, we customarily affirm the decision of a trial judge who 
reaches the right result albeit for the wrong reason. Boettcher v. 
Balka, 252 Neb. 547, 567 N.W.2d 95 (1997). 

[8] Furthermore, even assuming that we read the petition as 
reasonably inferring that the loader was blocking or interfering 
with the view of motorists, Sweeney’s petition still fails to 
allege facts sufficient to establish a duty on the part of Gering. 
Law enforcement officials and, consequently, state and local 
governments generally may not be held liable for failure to pro- 
tect individual citizens from harm caused by criminal conduct. 
Hamilton y. City of Omaha, 243 Neb. 253, 498 N.W.2d 555 
(1993). The existence of a duty, if any, to a particular individual 
is determined by police actions rather than representations. 
Hence, more than general reliance is needed to require the 
police to act on behalf of a particular individual. The plaintiff 
must specifically act or refrain from acting in such a way as to 
exhibit particular reliance upon the actions of the police in pro- 
viding personal protection. Liability may be established, there- 
fore, if the police have specifically undertaken to protect a par- 
ticular individual and the individual has specifically relied upon 
the undertaking. /d. 

[9] An actionable duty to provide police service may arise 
when (1) there is some form of privity between the police 
department and the victim that sets the victim apart from the 
general public and (2) there are explicit assurances of protection 
that give rise to reliance on the part of the victim. Id. 

In the instant case, based upon the facts alleged in Sweeney’s 
petition, there was no privity that sets Sweeney apart from the 
general public, nor was there an explicit assurance of protection. 
Other jurisdictions have addressed this issue and have found that 
there is no legally enforceable duty owed by a municipality to a 
plaintiff to regulate and control traffic, including keeping the 
streets reasonably free from obstructions, absent specific police 
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action and reliance by the plaintiff on that action. See Ochoa v. 
Taylor, 635 P.2d 604 (Okla. 1981). See, also, Kirk v. City of 
Muskogee, 183 Okla. 536, 83 P.2d 594 (1938). 

[10} The question of whether a legal duty exists for actionable 
negligence is a question of law dependent upon the facts in a 
particular situation. Hammond v. Nemaha Cty., 7 Neb. App. 124, 
581 N.W.2d 82 (1998). Based upon the allegations of Sweeney’s 
petition, Gering owed Sweeney no duty to have the loader 
removed from 17th Street. As such, Sweeney’s petition failed to 
state a cause of action against Gering. 


(b) Prior Rulings 

Sweeney also contends the sustaining of the current demurrer 
was erroneous in that the district court ignored prior rulings of 
the court in doing so. Sweeney refers, again, to the order of the 
trial court on Gering’s demurrer to Sweeney’s original petition. 
Therein, the trial court, in addition to finding misjoinder, also 
concluded that Sweeney had failed to state a cause of action by 
failing to allege that any person had acted negligently, alleging 
instead only that the “City” was negligent. Sweeney argues that 
this defect was corrected when he filed his separate petition 
against Gering alone. In understanding Sweeney’s argument, it 
is important to note that Gering’s first and second demurrers 
were heard by different judges. 

Sweeney’s argument is not that the first demurrer was 
improperly sustained, but, rather, that he corrected the flaws 
identified in the order and that the second district judge was 
barred from again finding that his second petition was flawed, 
this time for a different reason. Sweeney cites no authority for 
his position, but his arguments suggest reliance on the doctrines 
of res judicata or law of the case. We find neither applies. See 
Wicker v. Vogel, 246 Neb. 601, 521 N.W.2d 907 (1994). The rul- 
ing on the first demurrer was not a final judgment nor was it on 
the merits. Res judicata does not apply. Jd. Under the law-of- 
the-case doctrine, the holdings of the appellate court on ques- 
tions presented to it in reviewing proceedings of the trial court 
become the law of the case; those holdings conclusively settle, 
for purposes of that litigation, all matters ruled upon, either 
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expressly or by necessary implication. /d. We have no holding 
of an appellate court here. 

“There is authority for the proposition that a successor judge 
should respect a decision made by a predecessor judge on the 
same case. .. . However, the concept is more a statement of pol- 
icy than a reflection. of the limits of the successor judge’s 
power.” Id. at 604, 521 N.W.2d at 909-10. “The important con- 
sideration is that the ultimate ruling be legally correct.” Jd. at 
604, 521 N.W.2d at 910. 

As previously discussed, Sweeney’s separate petition against 
Gering failed to state a cause of action. The second trial judge’s 
ruling was legally correct albeit based on other grounds not 
specifically identified in the first judge’s ruling on Gering’s 
demurrer to Sweeney’s original petition. This assignment of 
error is without merit. 


VII. CONCLUSION 
The district court’s order sustaining Gering’s demurrer to 
Sweeney’s petition was correct. We affirm the order dismissing 
Sweeney’s petition upon his election to stand on his petition, 
thus declining to further amend. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
BRANDY L. WERNER, APPELLANT. 
600 N.W, 2d 500 


Filed September 21, 1999. No. A-99-036. 


1. Double Jeopardy. The Double Jeopardy Clause protects against three distinct abuses: 
(1) a second prosecution for the same offense after acquittal, (2) a second prosecution 
for the same offense after conviction, and (3) multiple punishments for the 
same offense. 

2. Double Jeopardy: Sentences. The double jeopardy prohibition does not apply to 
noncapital sentencing determinations, even if the sentencing proceeding had the hall- 
marks of a trial on guilt or innocence. 

3. Criminal Law: Drunk Driving: Prior Convictions: Sentences. Neb. Rev. Stat. 
§ 60-6,196 (Reissue 1993) criminalizes the act of driving under the influence of alco- 
holic liquor or drug, and the fact that the defendant has previously been convicted of 
such crime is relevant only to the sentence to be meted out. 
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4. Sentences: Prior Convictions: Records: Right to Counsel: Waiver. Challenges to 
prior plea-based convictions for enhancement proceedings may be made only for the 
failure of the face of the transcript to disclose whether the defendant had counsel or 
knowingly, understandingly, intelligently, and voluntarily waived counsel at the time 
the pleas were entered. 

5. Sentences: Prior Convictions: Records: Right to Counsel: Waiver: Proof. In a 
proceeding for an enhanced penalty, the State has the burden to show that the record 
of a defendant’s prior conviction, based on a plea of guilty, affirmatively demon- 
strates that the defendant was represented by counsel, or that the defendant, having 
been informed of the right to counsel, voluntarily, intelligently, and knowingly 
waived that right. 


Appeal from the District Court for Lancaster County, KAREN 
FLOWERS, Judge, on appeal thereto from the County Court for 
Lancaster County, JAMES L. Foster, Judge. Judgment of District 
Court affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Shawn Elliott for appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


MueEs and CAaArRLson, Judges, and BLug, District Judge, 
Retired. 


Mugs, Judge. 
INTRODUCTION 

Brandy L. Werner was convicted of driving under the influ- 
ence of alcoholic liquor (DUI). At an enhancement hearing, held 
several months later, the State offered evidence of two prior 
DUI convictions. Both convictions resulted from guilty pleas. 
The county court expressed doubts as to whether one of the 
guilty pleas had been given knowingly, understandingly, intelli- 
gently, and voluntarily and refused to consider it for purposes of 
enhancing Werner’s sentence. The State appealed to the district 
court, which reversed the judgment of the county court. Werner 
now appeals the order of the district court. For the reasons set 
forth below, we affirm the judgment of the district court. 


BACKGROUND 
On January 9, 1998, Werner was charged with DUI, third 
offense, a Class W misdemeanor, and driving during suspension, 


686 8 NEBRASKA APPELLATE REPORTS 


second offense, a Class III misdemeanor. Werner pled guilty to 
the DUI charge on March 31, and the driving during suspension 
charge was dismissed. 

At an enhancement hearing held May 15, 1998, the State 
offered into evidence two prior convictions for DUI. The tran- 
script of each of the two prior convictions contained a standard- 
ized waiver of rights form signed by Werner. Counsel for Werner 
did not object to either of the exhibits. Upon receiving the 
exhibits into evidence, the following colloquy took place: 

THE COURT: .. . Boy, I wish there was something else 
I could do about this. 


THE COURT: I mean, I don’t think it’s — I —I don’t 
think it’s very.... 

[Defense counsel]: I agree. I think that the problem is 
that I think the waiver forms are in there but she didn’t 
have a lawyer in either of the cases and I think she was in 
custody at the time that she pled to both of those and they 
had her sign the forms. I’m not completely sure she under- 
stood the effects of the DWI pleas, but I think that there is 
at least a waiver form and I’d ask the Court to consider not 
enhancing them, but — beyond that I don’t — I’m not sure 
what the records would show beyond that. 

THE COURT: You know, for somebody that can get in 
as much trouble as you can, has — at the young age that 
you are, I don’t know why I’m going to — I think I’m 
going to lose sleep over this tonight. So why am I trying to 
figure out a way to get — to help you? 

[Counsel for State]: Both Exhibits 1 and 2 do show that 
she was advised of the right to counsel... . 

[The court]: Oh, yeah, I mean that — we don’t need to 
get into — we — we’re just dealing with.... 

[Counsel for State]: .. .want to be heard.... 

[The court]: We’re not dealing with legalities of the sit- 
uation, we’re dealing [with the] fairness in life to a 24 year 
old woman who’s going to go to prison for four years, and 
that’s what we’ re trying to deal with. We’re not... . 

[Counsel for State]: Okay. 
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[The court}: We’re not dealing with what’s —— what 
we’re dealing with, see, is we’re trying — we’re dealing 
with — trying to look at one of these stupid priors and try- 
ing to figure out a reason not to find her guilty of a third 
offense. It would stand with muster on an appeal — but 
that’s what we’re dealing with. 

The transcripts from the prior DUI convictions reflect that 
Werner was first arrested for DUI on March 22, 1997. Werner 
was scheduled to appear before the court on April 8. Werner 
failed to appear for this court date. At Werner’s request, the mat- 
ter was rescheduled for April 9. Werner appeared at the April 9 
hearing and pled guilty to the DUI charge. Sentencing was 
scheduled for May 16. Werner failed to appear for sentencing on 
May 16. 

On April 16, 1997, Werner was again arrested for DUI. 
Werner was scheduled to appear for arraignment on this charge 
on May 6. Werner failed to appear. On July 10, Werner was sen- 
tenced on the first DUI charge, pled guilty to the second charge, 
and was also sentenced on that charge. 

After further reviewing the records from the two prior 
offenses, the county court expressed concern that on the same 
date that Werner was sentenced on the first DUI charge Werner 

executed a waiver of rights DWI pro se form [on the sec- 
ond charge] which was filed the same date, wherein the 
Judge allowed Ms. Werner to plead guilty to all counts, 
including a no operator’s license on person. And a — some 
other equally heinous offense — I can’t find it — failing to 
appear. And — that in [sic] enough — that brings some 
question to my mind as to whether or not the waiver of the 
rights — especially the right to an attorney, even though 
she indicates in this print — printed form that she under- 
stands that — the foregoing rights and is giving them up 
freely, voluntarily, knowingly and intelligently, the Court 
doesn’t make that finding. They off — the Court does not 
make a finding of any factual basis on July 10th, 1997, it 
just indicates, “Defendant pleads guilty to all 
counts.[”} . .. I question whether or not that plea was taken 
and that she waived her rights freely, voluntarily, know- 
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ingly and intelligently. . . . I’m finding for purposes of the 
record the offense complained of is a Second Offense. 
The county court sentenced Werner to 90 days in jail and 
fined her $500. The county court also ordered Werner not to 
drive for a period of 1 year. Pursuant to Neb. Rev. Stat. 
§ 29-2317 (Reissue 1995), the State timely appealed to the dis- 
trict court. The district court found that the county court’s fail- 
ure to consider the second DUI was clearly erroneous. 
Accordingly, the district court reversed the judgment of the 
county court and remanded the matter back to the county court 
with directions “to enter a judgement finding [Werner] guilty of 
a third offense DWI” and to resentence her accordingly. Werner 
timely appeals the district court’s order. 


ASSIGNMENT OF ERROR 
Werner alleges the district court erred in reversing the county 
court’s decision that Werner was guilty of second-offense DUI 
and, in any event, the district court’s remand to county court 
with directions to find Werner guilty of third-offense DUI vio- 
lated her right to be free of double jeopardy. 


STANDARD OF REVIEW 

Regarding matters of law, an appellate court has an obligation 
to reach a conclusion independent of that of the lower court in a 
judgment under review. State v. Trevino, 251 Neb. 344, 556 
N.W.2d 638 (1996); State v. Lujano, 251 Neb. 256, 557 N.W.2d 
217 (1996). 

A sentencing court’s determination concerning the constitu- 
tional validity of a prior plea-based conviction, used for 
enhancement of a penalty for a subsequent conviction, will be 
upheld on appeal unless the sentencing court’s determination is 
clearly erroneous. State v. Orduna, 250 Neb. 602, 550 N.W.2d 
356 (1996). 

When interpreting a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense, as it is the court’s duty to discover, 
if possible, the Legislature’s intent from the language of the 
statute itself. State ex rel. Wood v. Fisher Foods, 254 Neb. 982, 
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581 N.W.2d 409 (1998). 


DISCUSSION 


Double Jeopardy. 

Section 29-2317 provides, inter alia, that a prosecuting attor- 
ney may appeal any ruling or decision of the county court made 
during the prosecution of a cause by presenting to the court a 
notice of intent to take an appeal to the district court with refer- 
ence to the rulings or decisions of which the complaint is made. 
However, 

[t]he judgment of the court in any action taken under the 
provisions of [§] 29-2317 . . . shall not be reversed nor in 
any manner affected when the defendant in the trial court 
has been placed legally in jeopardy, but in such cases the 
decision of the district court shall determine the law to 
govern in any similar case which may be pending at the 
time the decision is rendered, or which may thereafter arise 
in the district. 

(Emphasis supplied.) Neb. Rev. Stat. § 29-2319 (Reissue 1995). 
[1] The Double Jeopardy Clause protects against three dis- 
tinct abuses: (1) a second prosecution for the same offense after 
acquittal, (2) a second prosecution for the same offense after 
conviction, and (3) multiple punishments for the same offense. 
State v. Spotts, 257 Neb. 44, 595 N.W.2d 259 (1999); State v. 
Howell, 254 Neb. 247, 575 N.W.2d 861 (1998); State v. Wolf, 
250 Neb. 352, 549 N.W.2d 183 (1996); State v. Detweiler, 249 
Neb. 485, 544 N.W.2d 83 (1996). 
“The underlying idea, one that is deeply ingrained in at 
least the Anglo-American system of jurisprudence, is that 
the State with all its resources and power should not be 
allowed to make repeated attempts to convict an individual 
for an alleged offense, thereby subjecting him to embar- 
rassment, expense and ordeal and compelling him to live 
in a continuing state of anxiety and insecurity, as well as 
enhancing the possibility that even though innocent he 
may be found guilty.” 

State v. Rust, 247 Neb. 503, 508-09, 528 N.W.2d 320, 325 

(1995) (quoting Green v. United States, 355 U.S. 184, 78 S. Ct. 

221, L. Ed. 2d 199 (1957)). 
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[2] On the other hand, “[s]entencing decisions favorable to 
the defendant . . . cannot generally be analogized to an acquit- 
tal.” Monge v. California, 524 U.S. 721, 118 S. Ct. 2246, 2251, 
141 L. Ed. 2d 615 (1998). “ ‘The imposition of a particular sen- 
tence usually is not regarded as an ‘acquittal’ of any more severe 
sentence that could have been imposed.’” Id. (quoting 
Bullington v. Missouri, 451 U.S. 430, 101 S. Ct. 1852, 68 L. Ed. 
2d 270 (1981)). See, also, United States v. DiFrancesco, 449 
U.S. 117, 134, 101 S. Ct. 426, 66 L. Ed. 2d 328 (1980) (observ- 
ing that “a sentence does not have the qualities of constitutional 
finality that attend an acquittal”). Thus, the double jeopardy pro- 
hibition does not apply to noncapital sentencing determinations, 
even if the sentencing proceeding had the “‘ ‘hallmarks of [a] trial 
on guilt or innocence.’” Monge v. California, 118 S. Ct. at 2251. 

Werner contends that when the county court found her guilty 
of second-offense DUI, it acquitted her of third-offense DUI. 
Thus, Werner argues, the district court’s judgment ordering the 
county court to find her guilty of third-offense DUI was uncon- 
stitutional because it placed her in jeopardy twice for the same 
crime. The State argues that the offense was DUI, not third- 
offense DUI, and a finding that it is a second or third offense is 
only relevant to the sentence or punishment that is imposed. 

We believe the pivotal issue is whether, pursuant to Neb. Rev. 
Stat. § 60-6,196 (Reissue 1993), the proscribed offense is “third- 
offense DUI,” making the prior convictions necessary elements 
of the offense, or whether the offense is simply “DUI,” with the 
prior DUI convictions only enhancing the sentence. If the prior 
convictions are essential elements of the crime, it seems to us 
that Werner’s argument on appeal gains substantial momentum. 
That is to say, if each of the prior DUI convictions were viewed 
as elements of a separate crime of third-offense DUI, Werner 
arguably escaped conviction for that crime after the trial court 
determined that one of the elements—a prior conviction—had 
not been established. Few would seriously contend that a 
defendant could be convicted of a greater offense after being 
found guilty of a lesser offense at trial. 

Section 60-6,196(2) provides, inter alia, “Any person who 
operates or is in the actual physical control of any motor vehi- 
cle while [under the influence of alcohol or drugs] shall be 
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? 


guilty of a crime and upon conviction punished as follows ....’ 
(Emphasis supplied.) The section addressing the possible penal- 
ties provides that if a person has had two or more DUI convic- 
tions, the person is guilty of a Class W misdemeanor. The pun- 
ishment is dependent upon the number of prior convictions and 
whether or not the person is placed on probation. 

[3] The plain language of the statute criminalizes the act of 
DUI. The fact that the defendant has previously been convicted 
of DUI is irrelevant to guilt or innocence and is relevant only to 
the sentence to be meted out. Indeed, the sole difference 
between a first, second, or third conviction for DUI is the 
penalty authorized. Whether it is a first, second, or third DUI 
conviction, it is still a Class W misdemeanor. See Neb. Rev. Stat. 
§ 28-106 (Reissue 1995). An increased penalty for repetition of 
the same crime is as typical a sentencing factor as one might 
imagine. See, e.g., Almendarez-Torres v. United States, 523 U.S. 
224, 118 S. Ct. 1219, 140 L. Ed. 2d 350 (1998). 

For the foregoing reasons, we conclude that the offense the 
Legislature intended to proscribe is DUI. That the defendant has 
prior DUI convictions merely enhances the sentence. The effect 
of the district court’s order on appeal was not to convict Werner 
of acrime for which she had been found not guilty by the county 
court, but, rather, was to determine that the county court’s fail- 
ure to enhance was erroneous, thus subjecting Werner to an 
enhanced penalty for a third conviction for DUI. Remanding the 
case to county court with directions to sentence Werner accord- 
ing to law does not violate double jeopardy principles. See 
United States v. DiFrancesco, 449 U.S. 117, 101 S. Ct. 426, 66 
L. Ed. 2d 328 (1980) (holding that review of defendant’s sen- 
tence does not in itself offend double jeopardy principles merely 
because its success might deprive defendant of benefit of more 
lenient sentence). 

Werner argues that this court’s prior decision in State v. Long, 
4 Neb. App. 126, 539 N.W.2d 443 (1995), compels a contrary 
result. We disagree. In Long, the State, pursuant to Neb. Rev. 
Stat. § 29-2315.01 (Cum. Supp. 1994), had appealed a trial 
court’s failure to increase a misdemeanor theft conviction to a 
felony under Neb. Rev. Stat. § 28-518(6) (Cum. Supp. 1994). 
We prefaced our decision with the phrase that our “holding will 


692 8 NEBRASKA APPELLATE REPORTS 


not affect Long, as jeopardy has attached to him.” Jd. at 128, 539 
N.W.2d at 445. Section 28-518 grades theft crimes according to 
the value of the thing involved and expressly states that value is 
an essential element of the theft offense addressed. In Long, we 
affirmed the trial court’s refusal to increase the grade of the cur- 
rent conviction. Hence, the double jeopardy comment quoted 
above was likely dicta. But, in any event, Long does not stand 
for the proposition that the State’s success on an appeal under 
§ 29-2315.01 is always barred by double jeopardy principles. 
Rather, as stated earlier, § 29-2317 precludes reversal only when 
the defendant has been placed legally in jeopardy. As already 
discussed, the reversal and remand by the district court in this 
case was only for purposes of correctly sentencing Werner for 
her third DUI. Such action does not offend double jeopardy 
principles, even though it might deprive Werner of the benefit of 
a more lenient sentence. See United States v. DiFrancesco, 
supra. This assignment of error is without merit. 


Was County Court Wrong? 

Werner next argues that even if the district court’s order does 
not violate double jeopardy principles, the order was neverthe- 
less erroneous in that the county court had correctly found that 
the State had failed to meet its burden to prove that Werner had 
two prior DUI convictions. 

[4,5] Challenges to prior plea-based convictions for enhance- 
ment proceedings may be made only for the failure of the face 
of the transcript to disclose whether the defendant had counsel 
or knowingly, understandingly, intelligently, and voluntarily 
waived counsel at the time the pleas were entered. State v. 
Orduna, 250 Neb. 602, 550 N.W.2d 356 (1996). In a proceeding 
for an enhanced penalty, the State has the burden to show that 
the record of a defendant’s prior conviction, based on a plea of 
guilty, affirmatively demonstrates that the defendant was repre- 
sented by counsel, or that the defendant, having been informed 
of the right to counsel, voluntarily, intelligently, and knowingly 
waived that right. Jd. — 

In both of Werner’s prior plea-based convictions, she signed 
a standardized waiver form which provided, inter alia: 
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I, the undersigned, hereby come before this Court for 
the purpose of entering a plea of GUILTY or NO CON- 
TEST to one or more of the following offenses: 

OPERATING a motor vehicle while under the influence 
of alcoholic liquor or drugs or with .10% or more by 
weight of alcohol in my body fluids. 


Lunder and that Ih: he righ represented b 


attorney, and that if I_am indigent, the Court will appoint 


an_attorney for me at the State’s expense. I, the under- 
signed defendant, do hereby waive my right to be repre- 


sented by an attorney in this case. 


I, the defendant, understand that upon my plea of guilty 
or no contest, I waive and give up all of the above 
rights... . I HAVE READ THE FOREGOING, UNDER- 
STAND THE RIGHTS THAT I AM GIVING UP, AND 
WAIVE THOSE RIGHTS KNOWINGLY, INTELLI- 
GENTLY, AND VOLUNTARILY. 

(Emphasis in original.) 

The two forms also provide: 

1. The above rights (were) (aere-#et) reviewed orally by 
the court with the defendant on the date shown. 

2. The defendant (did)(did-net) state to the court that 
he/she has read and does understand these rights. 

Each form was signed by Werner and was “Accepted and 
Approved” by the court. Under the rationale of Orduna, these 
two waiver forms are sufficient to meet the State’s burden of 
proof that Werner knowingly, intelligently, and voluntarily 
waived her rights to counsel. The State met its burden on this 
issue, and the county court’s determination that the second plea- 
based conviction was invalid for enhancement purposes was 
clearly erroneous. See State v. Orduna, supra. The district court 
did not err in so concluding. 

The county court, in rejecting this conviction, alluded to the 
absence of a factual basis for the second conviction. Even if cor- 
rect, a matter we do not decide, this challenge was clearly not 
available to Werner at the enhancement hearing. See State v. 
Orduna, supra. 
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available to Werner at the enhancement hearing. See State v. 
Orduna, supra. 


CONCLUSION 

The county court’s determination that Werner’s second plea- 
based conviction was invalid for sentencing purposes was 
clearly erroneous. The district court’s order remanding the case 
with directions to find that this was Werner’s third DUI convic- 
tion and to resentence Werner accordingly did not offend princi- 
ples of double jeopardy. Accordingly, the district court’s order is 
affirmed in all respects. 

AFFIRMED. 


JOLENE M. KOSISKE, APPELLEE, V. 
DaviD J. KOSISKE, JR., APPELLANT. 
600 N.W. 2d 840 


Filed September 28, 1999. No. A-98-350. 


1. Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on the 
record to determine whether there has been an abuse of discretion by the trial judge. 
The de novo standard of review applies to the trial court’s determinations regarding 
the division of property, alimony, and attomey fees. 

2. Judgments: Appeal and Error. With respect to questions of law, an appellate court 
has an obligation to reach a conclusion independent of the determination made by the 
court below. 

3. Alimony: Appeal and Error. The ultimate test for determining correctness in the 
amount of alimony is reasonableness, and the trial court’s determination will normally 
be affirmed in the absence of an abuse of discretion. 

4, __: __. In reviewing an alimony award, an appellate court does not determine 
whether it would have awarded the same amount of alimony as did the trial court, but 
whether the trial court’s award is untenable such as to deprive a party of a substantial 
right or just result. 

5. Alimony. Alimony must be determined by the facts of each case. 

6. Divorce: Property Division: Alimony. In dividing property upon a dissolution of 
marriage and in determining alimony, a court should consider four factors: (1) the cir- 
cumstances of the parties; (2) the duration of the marriage; (3) the history of contri- 
butions to the marriage, including contributions to the care and education of the chil- 
dren and interruption of personal careers or educational opportunities; and (4) the 
ability of the supported party to engage in gainful employment without interfering 
with the interests of any minor children in the custody of each party. 
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7. Alimony. In awarding alimony, a court should consider, in addition to specific statu- 
tory criteria, the income and earning capacity of each party as well as the general equi- 
ties of each situation. 

8. Final Orders: Divorce: Child Support: Alimony. Although temporary child sup- 
port and alimony obligations are not final and appealable at the time they are entered, 
they become final upon entry of a decree dissolving the parties’ marriage. 

9. Contempt. A fine is an appropriate sanction in a civil contempt proceeding so long 
as the contemnor may avoid the fine by complying with the court’s order. 


10. __.. An unconditional fine is not an appropriate sanction in a civil contempt pro- 
ceeding because the contemnor is unable to avoid the fine through his or her conduct. 
11. ___. When a party to an action fails to comply with an order of the court made for the 


benefit of the opposing party, such act is ordinarily civil contempt, which requires 
willful disobedience as an essential element. 


Appeal from the District Court for Douglas County: Mary G. 
Likes, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Carl I. Klekers and Charles H. Truelsen for appellant. 
Deborah D. Cunningham and John M. Baker for appellee. 
HANNON, SIEVERS, and CARLSON, Judges. 


CARLSON, Judge. 
INTRODUCTION 
David J. Kosiske, Jr. (David), appeals certain portions of a 
decree of dissolution entered by the district court for Douglas 
County dissolving his marriage to Jolene M. Kosiske. For the 
reasons set forth below, we affirm in part, and in part reverse and 
remand with directions. 


BACKGROUND 

Jolene and David were married on January 24, 1981, and had 
two children during their marriage: David III, born May 11, 
1983, and Cameron, born August 5, 1990. Jolene filed a petition 
to dissolve the parties’ marriage on November 8, 1995, and 
David filed a cross-petition on April 23, 1996. In their respec- 
tive petitions, both parties sought custody of their children. 

Along with Jolene’s petition for dissolution, she filed a motion 
for temporary child support, child care, alimony, and attorney 
fees and costs. The record shows that a hearing was held in 
November 1995 and that the trial court directed that an order be 


696 8 NEBRASKA APPELLATE REPORTS 


submitted setting temporary child support at $363 per month and 
temporary alimony at $400 per month. Subsequently, the trial 
court held another hearing on May 14, 1996, and the trial court 
realized that no temporary order for child support and alimony 
had been signed or entered. Apparently, the parties attempted to 
reconcile from November 1995 until March 1996. In an order 
dated June 7, 1996, the district court awarded Jolene the tempo- 
rary custody of both children and ordered David to pay tempo- 
rary child support of $363 per month and temporary alimony in 
the amount of $400 per month beginning July 1, 1996. 

On June 28, 1996, David filed a motion to modify the tempo- 
rary child support and alimony ordered by the district court on 
June 7. In his motion, David alleged that a substantial change of 
circumstances had occurred. Specifically, David alleged that 
David III was now living with him and that David had lost his 
job. David alleged that he and Jolene were currently unem- 
ployed and that Jolene was receiving unemployment and food 
stamps in the amount of $844 per month, while he was earning 
approximately $700 per month from odd jobs. 

A trial docket included in the record shows that a hearing was 
held on July 2, 1996, in chambers off the record. In an order 
dated July 15, 1996, the district court stated that “evidence was 
heard with regard to amending the temporary order previously 
entered herein.” In the order, the district court granted the par- 
ties split custody of the children, giving Jolene custody of 
Cameron and David custody of David III. The district court 
implicitly denied David’s request for decreased temporary child 
support and alimony, stating, “IT IS FURTHER ORDERED, 
that in all other respects, the Temporary Order previously 
entered herein, should remain in full force and [e]ffect.” 

In an application filed July 14, 1997, Jolene requested that 
David be held in willful contempt for his failure to abide by the 
district court’s June 7, 1996, order. Jolene alleged that David 
had failed to make any child support or alimony payments since 
the June 7 order. 

The matter came on for trial on February 18, 1998, on 
Jolene’s petition for dissolution, David’s cross-petition for dis- 
solution, and Jolene’s application to hold David in contempt. 
For a reason not apparent on this record, although all previous 


KOSISKE v. KOSISKE 697 
Cite as 8 Neb. App. 694 


hearings were heard by one Douglas County district court judge, 
the February 18 hearing was heard by another Douglas County 
district court judge. 

At trial, Jolene testified that both of the children were cur- 
tently residing with her. At trial, Jolene testified that she is cur- 
rently employed with the county with a net monthly income of 
approximately $700 and that David’s net monthly income is 
approximately $1,267. Jolene requested that she be awarded 
custody of both children and that the district court award her 
$200 per month in alimony for 3 years. 

Jolene testified that David failed to pay any child support or 
alimony pursuant to the district court’s June 7, 1996, order. 
Jolene testified that she lost her home as a result and had to live 
with her grandfather for a period of time. Jolene also testified 
that although David was responsible for paying Cameron’s 
tuition, he had failed to make those payments. Jolene testified 
that she attempted to speak with David about the past-due child 
support and alimony payments on several occasions and that 
David did not give her a reason for his nonpayment. Jolene tes- 
tified that she had calculated the amount of temporary child sup- 
port and alimony David owed her since June 1996 and that 
David owes her $19,334. 

David testified that he did not pay Jolene child support or 
alimony pursuant to the district court’s June 7, 1996, order 
because after entry of that order, he lost his job and one of the 
parties’ sons, David III, came to live with him. 

David testified that at the time Jolene filed her petition for 
dissolution, Jolene was employed at the Douglas County 
Correctional Center, with a net monthly income of $681. David 
testified that at that time, he was working two jobs, earning a net 
monthly income of $1,216. The record shows that the district 
court used these figures to award Jolene temporary child support 
and alimony. 

David testified that he filed a petition on June 28, 1996, to 
modify the temporary child support and alimony ordered by the 
district court on June 7. David testified that as of June 28, he and 
Jolene had both lost their jobs. David testified that at that time, 
his earnings were reduced to $700 per month from odd jobs, 
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while Jolene was receiving unemployment and food stamps in 
the amount of $844 per month. 

At the end of trial, the district court found David in contempt 
for failing to pay Jolene temporary child support and alimony. 
The district court sentenced David to jail for 90 days beginning 
March 1, 1998, unless David deposited $2,500 with the clerk of 
the district court by March 1. The district court also ordered 
David to enter into an automatic income withholding agreement 
with his employer to pay off the temporary child support and 
alimony that David owes. 

In the decree of dissolution filed March 16, 1998, the district 
court dissolved the parties’ marriage. Although the decree con- 
tains several provisions, we discuss only those provisions rele- 
vant to this appeal. In the decree, the district court awarded 
Jolene custody of the two children and ordered David to pay 
$435 per month in child support beginning March 1, 1998. The 
district court ordered David to pay Jolene alimony in the amount 
of $200 per month for 36 months beginning on the same date. 
Additionally, the district court held that David was in arrears in 
child support and alimony in the amount of $19,335 and ordered 
David to pay Jolene the sum of $250 per month until the entire 
amount was paid. Additionally, the district court reiterated its 
oral pronouncement, finding David in “willful and contemptu- 
ous contempt of court” for being in arrears. The relevant provi- 
sion of the decree provides: 

The Court further finds that the Respondent [David] shall 
deposit the sum of $2,500 into the Clerk of the District 
Court by March 1, 1998, or if said money is not deposited 
with the Clerk of the District Court on March 1, 1998, that 
said Respondent shall be incarcerated in the Douglas 
County Correctional Center for a period of Ninety (90) 
days. Said Respondent [David] shall turn himself in to the 
Douglas County Correctional Facility at 8:00 a.m. on 
March 1, 1998 unless he has purged himself of the con- 
tempt of court by depositing the required $2,500 with 
said court. 

David appeals. 
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ASSIGNMENTS OF ERROR 

On appeal, David argues that the district court erred in (1) 
awarding Jolene alimony in the amount of $200 per month for 
36 months in the divorce decree and (2) disregarding the sub- 
stantial change of circumstances regarding the income of both 
parties and ordering split custody of the two children in its order 
filed July 15, 1996, but requiring him to continue paying child 
support and spousal support as if both children were in Jolene’s 
care, custody, and control. David also contends that the district 
court erred in finding him in contempt for failing to pay tempo- 
rary child support and alimony. 


STANDARD OF REVIEW 

[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. Kricsfeld 
v. Kricsfeld, 8 Neb. App. 1, 588 N.W.2d 210 (1999). The de 
novo Standard of review applies to the trial court’s determina- 
tions regarding the division of property, alimony, and attorney 
fees. Id. 

(2] With respect to questions of law, an appellate court has an 
obligation to reach a conclusion independent of the determina- 
tion made by the court below. Jd. 


ANALYSIS 


Alimony. 

On appeal, David argues that the trial court erred in awarding 
Jolene alimony in the amount of $200 per month for 36 months 
and that the trial court did so to punish him. Jolene contends that 
the trial court did not err in this regard. 

[3] The ultimate test for determining correctness in the 
amount of alimony is reasonableness, and the trial court’s deter- 
mination will normally be affirmed in the absence of an abuse 
of discretion. Kricsfeld, supra. 

[4,5] In reviewing an alimony award, an appellate court does 
not determine whether it would have awarded the same amount 
of alimony as did the trial court, but whether the trial court’s 
award is untenable such as to deprive a party of a substantial 
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right or just result. Jd. Alimony must be determined by the facts 
of each case. Id. 

[6] In dividing property upon a dissolution of marriage and in 
determining alimony, a court should consider four factors: (1) 
the circumstances of the parties; (2) the duration of the mar- 
riage; (3) the history of contributions to the marriage, including 
contributions to the care and education of the children and inter- 
ruption of personal careers or educational opportunities; and (4) 
the ability of the supported party to engage in gainful employ- 
ment without interfering with the interests of any minor children 
in the custody of each party. Neb. Rev. Stat. § 42-365 (Reissue 
1998); Kricsfeld, supra. 

[7] In awarding alimony, a court should consider, in addition 
to specific statutory criteria, the income and earning capacity of 
each party as well as the general equities of each situation. 
§ 42-365; Kricsfeld, supra. 

The record shows that the parties were married for 17 years. 
At the time of trial, Jolene testified that her monthly earnings are 
$700, while David’s are $1,267. In an exhibit offered at trial, 
Jolene listed her monthly expenses as $1,440. Although the pur- 
pose of alimony is not to equalize the parties’ incomes, dispar- 
ity in income or potential income may partially justify an award 
of alimony. Kricsfeld, supra. Even with the parties’ disparate 
incomes, there is no evidence on this record to show that Jolene 
interrupted her career during the marriage or that she gave up 
educational opportunities for her family’s sake. Given the lim- 
ited evidence on this record in that regard, we conclude that the 
district court abused its discretion in awarding Jolene alimony 
for an additional 36 months at $200 per month. 


Petition to Modify. 

David argues that the district court erred in disregarding the 
substantial change of circumstances regarding the income of 
both parties, and ordering split custody of the two children in the 
order dated July 15, 1996, but requiring him to continue paying 
temporary child support and spousal support as if both children 
were in Jolene’s care, custody, and control. 

In the temporary order dated June 7, 1996, the district court 
awarded Jolene the temporary custody of both children and 
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ordered David to pay temporary child support of $363 per 
month and temporary alimony in the amount of $400 per month. 

On June 28, 1996, David filed a motion to modify the tempo- 
rary alimony and child support ordered by the district court on 
June 7. In the motion, David alleged that a substantial change of 
circumstances had occurred. Specifically, David alleged that one 
of the parties’ sons was now living with him. David also alleged 
that he had lost his job and that Jolene was currently unem- 
ployed. In the motion, David stated that Jolene was receiving 
$844 per month through unemployment and food stamps, while 
his monthly earnings had been reduced to $700. 

The record shows that a hearing was held on July 2, 1996. In 
the order dated July 15, 1996, the district court stated that “evi- 
dence was heard with regard to amending the temporary order 
previously entered herein.” In the order, the district court 
ordered split custody of the children, granting Jolene custody of 
Cameron and David custody of David II. At the end of the 
order, the district court implicitly denied David’s request to 
decrease his temporary child support and alimony payments, 
stating, “IT IS FURTHER ORDERED, that in all other respects, 
the Temporary Order previously entered herein, should remain 
in full force and [e)ffect.” 

[8] On appeal, David alleges that the district court erred by 
denying his petition to modify and in failing to reduce his tem- 
porary child support and alimony payments based on his reduced 
income and the split custody arrangement. Initially, we note that 
although David’s temporary child support and alimony obliga- 
tions were not final and appealable at the time they were entered, 
they became final upon entry of the decree dissolving the par- 
ties’ marriage. Therefore, the issue of David’s temporary child 
support and alimony obligations are properly before this court. 
See, Aspinwall v. Aspinwall, 18 Neb. 463, 25 N.W. 623 (1885); 
Kricsfeld v. Kricsfeld, 8 Neb. App. 1, 588 N.W.2d 210 (1999). 

The record shows that the district court reviewed the issue of 
David’s temporary child support and alimony obligations on two 
occasions. First, a hearing was held on David’s petition to mod- 
ify on July 2, 1996. The record shows that this hearing was off 
the record and that therefore, there is no evidence on this record 
concerming this first hearing. 
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Second, it is clear that the district court reviewed David’s 
temporary support obligations again in connection with Jolene’s 
motion to hold David in contempt. At trial on February 18, 
1998, Jolene testified that David had failed to pay her any tem- 
porary child support and alimony. David testified that he did not 
pay Jolene any temporary child support or alimony pursuant to 
the court’s June 7, 1996, order because he subsequently lost his 
job and because the court subsequently granted the parties split 
custody of their two sons in the order dated July 15, 1996. After 
hearing the evidence, the district court stated: 

There is an Exhibit showing that both the parties’ 
income was decreased from the time of the original peti- 
tion. There’s also been testimony, evidence that [the first 
judge] addressed the support issue when he granted split 
custody. And I wasn’t there, and I can only assume and will 
assume that he had a basis for his decision regarding the 
continuing support. 

The district court noted that David had failed to offer “any 
valid explanation as to why [he] has not complied with the 
Court’s orders regarding child support and alimony.” 

In the order, the district court states that “the Respondent 
{David} is in willful and contemptuous contempt of court for 
being in arrears in child support in the amount of $19,335.” We 
find the district court’s finding erroneous in two respects. First, 
the $19,335 figure is based on Jolene’s testimony at trial in 
which Jolene testified that David has not paid her any temporary 
child support or alimony since entry of the court’s order in June 
1996, and that by her calculations, David owes her $19,334. 
Therefore, the $19,334 consists of both child support and 
alimony and is not solely child support. Second, both parties 
appear to agree that David’s temporary child support and 
alimony obligations began in July 1996. The record shows that 
in November 1995, the trial court instructed that an order be 
prepared and submitted setting temporary alimony at $400 and 
temporary child support at $363. The record does not show 
which party was required to submit this order, but does show 
that this order was not submitted, apparently because Jolene and 
David attempted to reconcile from November 1995 until the 
spring of 1996. 
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Therefore, on this record, if, as the district court found, David 
was obligated to pay Jolene temporary child support of $363 per 
month and temporary alimony of $400 per month from July 1, 
1996, through February 1, 1998, David would owe past-due 
child support in the amount of $14,497, $763 for 19 months, and 
not $19,335. 

Accordingly, we reverse the district court’s finding that David 
owes back child support and alimony in the amount of $19,335. 
Additionally, because this failure was the basis for the district 
court’s finding that David is in contempt, we also reverse the 
portion of the decree finding David in contempt and ordering 
David to “deposit the sum of $2,500 into the Clerk of the 
District Court by March 1, 1998, or if said money is not 
deposited with the Clerk of the District Court on March 1, 1998, 
that said Respondent shall be incarcerated in the Douglas 
County Correctional Center for a period of Ninety (90) days.” 

For the sake of completeness, we note that the district court’s 
order does not state whether or not David’s deposit of $2,500 
goes toward the back child support and alimony David owes. It 
appears that the $2,500 may be an additional amount, above and 
beyond the $19,335 the court ordered David to pay off. Clearly, 
David must either pay the $2,500 or go to jail. David is unable 
to avoid paying the $2,500 by complying with the district 
court’s order requiring David to pay Jolene $250 per month until 
the $19,335 arrearage is paid. 

[9-11] A fine is an appropriate sanction in a civil contempt 
proceeding so long as the contemnor may avoid the fine by com- 
plying with the court’s order. Jessen v. Jessen, 5 Neb. App. 914, 
567 N.W.2d 612 (1997). An unconditional fine is not an appro- 
priate sanction in a civil contempt proceeding because the con- 
temnor is unable to avoid the fine through his or her conduct. Id. 
Clearly, Jolene’s action to recover the back child support and 
alimony from David is a civil contempt proceeding. When a 
party to an action fails to comply with an order of the court 
made for the benefit of the opposing party, such act is ordinarily 
civil contempt, which requires willful disobedience as an essen- 
tial element. Klinginsmith v. Wichmann, 252 Neb. 889, 567 
N.W.2d 172 (1997). For this reason, we note that the district 
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court’s requirement that David pay $2,500 was punitive and 
therefore improper in a civil contempt proceeding. 


CONCLUSION 
For the reasons set forth above, we reverse the district court’s 

award of alimony to Jolene, the district court’s finding that 
David owes past-due child support and alimony in the amount 
of $19,335, and the district court’s finding that David is in con- 
tempt for failure to pay these amounts. Therefore, we remand 
this cause to the district court to redetermine David’s past-due 
support obligations in accordance with this opinion and to 
address the issue of David’s contempt accordingly. In all other 
respects, the decree entered by the district court on March 16, 
1998, is affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. 


IN RE ADOPTION OF TRYSTYN D. 
VICKI C., APPELLANT, V. DAVID PRESTIDGE 
AND RONDA PRESTIDGE, APPELLEES. 

600 N.W. 2d 508 


Filed September 28, 1999. No. A-98-1177. 


1. Demurrer: Pleadings. In considering a demurrer, a court must assume that the facts 
pled, as distinguished from legal conclusions, are true as alleged and must give the 
pleading the benefit of any reasonable inference from the facts alleged, but cannot 
assume the existence of facts not alleged, make factual findings to aid the pleading, 
or bacaiaces evidence which might be adduced at trial. 

2. __. A demurrer resolves only defects which appear on the face of a petition. 

3. Estoppel: Limitations of Actions. Equitable estoppel may be applied to bar a 
defendant’s use of a statute of limitations or repose. 

4. Fraud: Limitations of Actions. One who by deception conceals material facts and 
thereby prevents discovery of the wrong should not be permitted to take advantage of 
his or her own deceit or concealment by asserting the statute of limitations or repose. 

5. Demurrer: Pleadings. After a demurrer is sustained, leave to amend is to be given, 
unless it is clear that no reasonable possibility exists that the plaintiff will be able to 
correct the defect. 
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Appeal from the County Court for Scotts Bluff County: G. 
GLENN CAMERER, Judge. Reversed and remanded for further 
proceedings. 


Stacy C. Nossaman-Petitt, of Nossaman Petitt Law Firm, for 
appellant. 


Robert M. Brenner, of Robert M. Brenner Law Office, for 
appellees. 


IRWIN, Chief Judge, and MUEs and INBopy, Judges. 


Mugs, Judge. 
INTRODUCTION 
This case presents the issue of whether the doctrine of equi- 
table estoppel is available to estop a party ‘from asserting the 
2-year limitation period in Neb. Rev. Stat. § 43-116 (Reissue 
1993) as a defense to an action attacking the validity of an adop- 
tion decree entered in this state. We conclude it is. 


PROCEDURAL BACKGROUND 

On May 7, 1992, David Prestidge and Ronda Prestidge filed 
a petition in the county court for Scotts Bluff County to adopt 
Trystyn D. In the Prestidges’ petition, they alleged, inter alia, 
that Trystyn was born on October 27, 1991, and had been in 
their care and custody since October 29, 1991, and that the nat- 
ural parents of Trystyn had each signed a relinquishment and 
consent to the adoption. Said relinquishments and consents were 
attached to the petition. The Prestidges subsequently moved the 
court for an order authorizing notice by publication and 
informed the court that they were unaware of the whereabouts 
of Trystyn’s parents, Vicki C. and Robert D. The motion was 
granted. After the requisite notice was given, the court entered a 
decree of adoption on June 18, 1992. 

On April 13, 1998, Vicki filed a motion in the county court 
for Scotts Bluff County to set aside the adoption of Trystyn. In 
Vicki’s motion, she alleged the following: 

On April 19, 1991, Vicki was married to Robert. At that time, 
Vicki was 16 years of age. Trystyn was born on October 27, 
1991. Vicki signed over guardianship of Trystyn to the 
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Prestidges, cousins of Robert. A motion for appointment of 
guardian was filed on October 31. On November 19, a revoca- 
tion to consent was signed by Vicki. On December 12, Vicki’s 
attorney filed a motion to withdraw and informed the court that 
“‘Thje h{ad] been advised that [Vicki] left [the State of 
Nebraska] with Robert . . . and returned to the State of 
Florida . . . and [she] has not advised us of her whereabouts or 
her wishes with respect to this matter.’” The court permitted 
Vicki’s counsel to withdraw and appointed the Prestidges as 
Trystyn’s guardians. 

Vicki further alleged that she had been “fraudulently 
coerced” into signing the guardianship and adoption papers 
bearing her signature; that Robert vacationed with her in Florida 
and then subsequently moved her to Utah, thereby keeping her 
uninformed as to the proceedings surrounding her minor child; 
that she was never informed of the adoption proceedings; that at 
all relevant times, the Prestidges were aware of her physical 
address and failed to properly notify her; and that due to the 
“fraud and coercion” of Robert and the Prestidges, Vicki did not 
become aware of the adoption until June 5, 1997. 

On May 19, 1998, the Prestidges demurred to the petition, 
alleging, inter alia, that the court had no jurisdiction over the 
Prestidges or Trystyn and that the motion did not state facts suf- 
ficient to constitute a cause of action. A hearing was held on 
September 15. On October 8, the court granted the demurrer and 
dismissed the action. 

In granting the demurrer, the trial court determined that pur- 
suant to the Nebraska Child Custody Jurisdiction Act (NCCJA), 
it did not have jurisdiction over the matter. The court further 
found that “Neb. Rev. Stat. §43-116 (Reissue 1993), statutorily 
bars reopening this Decree and would not allow this Court to set 
aside the adoption in the absence of clearly proven fraud. There 
is no evidence, no assertion, or proof of or claim of fraud in this 
case.” The court accordingly sustained the demurrer and dis- 
missed Vicki’s petition. Vicki timely appeals. 


ASSIGNMENTS OF ERROR 
Vicki alleges the trial court erred in determining that it did not 
have jurisdiction of the matter and in finding that her cause of 
action was statutorily barred. 
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STANDARD OF REVIEW 

When reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which 
may be drawn therefrom, but does not accept as true the conclu- 
sions of the pleader. Professional Bus. Servs. v. Rosno, 256 Neb. 
217, 589 N.W.2d 826 (1999); Cotton v. Steele, 255 Neb. 892, 
587 N.W.2d 693 (1999). 

On questions of law, a reviewing court has an obligation to 
reach its own conclusions independent of those reached by the 
lower courts. Deuth v. Ratigan, 256 Neb. 419, 590 N.W.2d 366 
(1999); Brunges v. Brunges, 255 Neb. 837, 587 N.W.2d 554 
(1998). 


DISCUSSION 


Jurisdiction. 
The trial court found: 
{T]he adoptive parents and the child have been non-resi- 
dents of the State of Nebraska for many years. The present 
state of residence has acquired a substantial interest in 
determining the outcome of this dispute. It would clearly 
be error for this Court to reach a conclusion and have no 
practical way to enforce that judgment. None of the provi- 
sions of Neb. Rev. Stat. §43-1203 (Reissue 1993) would 
justify this Court to hear this Motion under the circum- 
stances in which the principle [sic] parties, the adoptive 
parents and the child, have long ago established residence 
in another state. 
The court concluded that “it lack[ed] jurisdiction to consider the 
Motion to Set Aside Decree of Adoption according to Neb. Rev. 
Stat. §43-1203 [NCCJA].” See Neb. Rev. Stat. § 43-1201 et seq. 
(Reissue 1998). Section 43-1203, the general jurisdictional sec- 
tion of the NCCJA, grants courts of this state that are competent 
to decide child custody matters the jurisdiction to make child 
custody determinations by initial or modification decree if cer- 
tain facts exist. 
An initial issue is whether the NCCJA has any applicability 
to the county court’s exercise of jurisdiction over Vicki’s motion 
to set aside the adoption decree. As a general rule, the county 
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court has exclusive original jurisdiction in matters of adoption. 
See Neb. Rev. Stat. § 24-517 (Reissue 1995 & Cum. Supp. 
1998). See, also, Neb. Rev. Stat. § 43-102 (Reissue 1998); In re 
Adoption of C.L.R. and J.M.R., 218 Neb. 319, 352 N.W.2d 916 
(1984) (appeal from county court order on petition to vacate and 
set aside adoption decree previously entered by that court). The 
Prestidges cite no authority which supports the application of 
the NCCIJA to this proceeding. Given our resolution, we need 
not decide that issue. See Kelly v. Kelly, 246 Neb. 55, 516 
N.W.2d 612 (1994). 

[1,2] Vicki’s motion, which we view as the operative plead- 
ing for purposes of the demurrer, made no allegation with regard 
to the residency of the child or the adoptive parents, the home 
state of the child, the child’s or the parties’ connections with 
Nebraska, the availability in this state of evidence concerning 
the child’s present or future care, et cetera. These are all relevant 
considerations under § 43-1203. It is obvious from the trial 
court’s finding that in sustaining the demurrer on jurisdictional 
grounds, it considered evidence outside of the motion. The 
source of that evidence is unclear because, as one would 
assume, no evidence was offered at the hearing on the demurrer. 
In considering a demurrer, a court must assume that the facts 
pled, as distinguished from legal conclusions, are true as alleged 
and must give the pleading the benefit of any reasonable infer- 
ence from the facts alleged, but cannot assume the existence of 
facts not alleged, make factual findings to aid the pleading, or 
consider evidence which might be adduced at trial. Gordon v. 
Community First State Bank, 255 Neb. 637, 587 N.W.2d 343 
(1998). A demurrer resolves only defects which appear on the 
face of a petition. Pratt v. Nebraska Bd. of Parole, 252 Neb. 906, 
567 N.W.2d 183 (1997). 

Even assuming, without deciding, that a proceeding seeking 
to vacate an adoption decree triggers the provisions of the 
NCCIA, the determination of whether such jurisdiction exists 
depends on the evidence and on factual determinations. See, 
e.g., In re Interest of Kelley D. & Heather D., 256 Neb. 465, 590 
N.W.2d 392 (1999). A demurrer is not the appropriate procedu- 
ral method for such factual determinations. 
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The trial court’s sustaining of the demurrer and dismissal on 
jurisdictional grounds was based upon matters extrinsic to 
Vicki’s motion. This was erroneous. The Prestidges do not assert 
that there are any allegations in the motion itself which mandate 
a finding of lack of jurisdiction and none are apparent to us. We 
make no determination as to whether the NCCJA has any appli- 
cation to Vicki’s motion to set aside. See Kelly v. Kelly, supra 
(appellate court is not obligated to engage in analysis which is 
not needed to adjudicate case in controversy before it). The 
county court erroneously dismissed the proceeding for lack of 
jurisdiction on the Prestidges’ demurrer. 


Time Limits to Attack Validity. 

The trial court also determined that Vicki’s claim was barred 
by § 43-116, which provides, inter alia: 

When any county court in the State of Nebraska 
shall . . . hereafter enter of record such a decree of adop- 
tion, it shall in like manner be conclusively presumed that 
said adoption and all instruments and proceedings in con- 
nection therewith are valid in all respects notwithstanding 
some defect or defects may appear on the face of the 
record, or the absence of any record of such court, unless 
an action is brought within two years from the entry of 
such decree of adoption attacking its validity. 

(Emphasis supplied.) 

The trial court concluded that § 43-116 statutorily bars 
reopening and setting aside the adoption decree absent “clearly 
proven fraud.” It observed that Vicki had not alleged or proved 
any fraud and thus the 2-year bar applied. Vicki contends that the 
court correctly concluded that actions based upon fraud are not 
barred by the statute but argues that the trial court erred in con- 
cluding that she had not alleged or proved fraud. The Prestidges 
argue that § 43-116 operates to bar any action, including one for 
fraud, brought more than 2 years after entry of the decree. 
Before addressing Vicki’s argument, it is first necessary for us to 
determine whether § 43-116 operates as a bar to all actions 
brought more than 2 years after entry of the decree of adoption. 

The courts of Nebraska have never before considered whether 
there are any circumstances that might operate to extend the 
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period for bringing an action to set aside an adoption under 
§ 43-116. However, the Nebraska Supreme Court recently 
addressed a very similar issue in a medical malpractice setting 
in Schendt v. Dewey, 246 Neb. 573, 520 N.W.2d 541 (1994). 
There, Cindy Schendt filed a medical malpractice case against 
her physician, Dr. John L. Dewey. Schendt alleged that during 
her treatment for allergies, Dewey recommended various radia- 
tion treatments. Dewey treated Schendt over a 10-year period, 
ending in 1971. 

In 1991, Schendt was diagnosed with breast cancer. Schendt 
filed suit against Dewey, alleging, inter alia, that Dewey was 
negligent in failing to inform Schendt of the risks of radiation 
treatment and that Dewey had fraudulently concealed the risks 
of the radiation treatment, precluding her from taking any pre- 
ventative actions to lessen the development of cancer or the 
early detection of the cancer. 

Dewey demurred to Schendt’s petition, alleging that 
Schendt’s cause of action was barred by Neb. Rev. Stat. 
§ 25-222 (Reissue 1989), which provides that no action for pro- 
fessional negligence may be brought more than 10 years after 
the services are rendered, regardless of when the negligence is 
discovered. The trial court agreed and dismissed the action. 

[3,4] On appeal, the Nebraska Supreme Court found that even 
if Schendt did not discover that she had developed cancer until 
1991, § 25-222 barred the institution of suit after 10 years from 
the date of service, not discovery. However, the Supreme Court 
went on to State: 

We now deal with the issue as to whether a claim of 
fraudulent concealment of facts may furnish the basis for 
equitable estoppel to prevent or delay the running of the 
statute of repose as to a cause of action for malpractice. 
The doctrine of equitable estoppel may be applied to pre- 
vent a fraudulent or inequitable result of the statute of lim- 
itations. Reifschneider v. Nebraska Methodist Hosp., 233 
Neb. 695, 447 N.W.2d 622 (1989). Equitable estoppel may 
be applied to bar a defendant’s use of a statute of repose. 
See MacMillen v. A.H. Robins Co., Inc., supra. 

One who by deception conceals material facts and 
thereby prevents discovery of the wrong should not be per- 
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mitted to take advantage of his or her own deceit or con- 
cealment by asserting the statute of limitations or repose. 
Muller v. Thaut, 230 Neb. 244, 430 N.W.2d 884 (1988). In 
the event that Schendt can amend her petition to establish 
that Dewey fraudulently concealed a material fact, that this 
fraudulent concealment prevented her from bringing the 
action within the confines of § 25-222, and that she 
brought her action within a reasonable time after discovery 
of the fraudulent concealment, then it is possible to state a 
cause of action for malpractice in which Dewey might be 
equitably estopped from raising the statute of repose. She 
should have been given that opportunity. 
Schendt v. Dewey, 246 Neb. at 581-82, 520 N.W.2d at 548. 

Here, as in Schendt, Vicki does not assert a cause of action for 
fraud. Instead, albeit somewhat inartfully, she asserts that the 
natural father and adoptive parents fraudulently concealed mate- 
rial facts preventing discovery of the adoption proceeding. This 
was done apparently in anticipation of the 2-year limitation 
period under § 43-116. She also claims that she was fraudulently 
induced into signing the adoption papers. While we are aware of 
the obvious policy consideration for the time limit of § 43-116, 
the principles of equitable estoppel articulated in Schendt have 
their own obvious policy base. That is, one should not be per- 
mitted to take advantage of his or her own deceit by asserting the 
statute of limitations or repose. Schendt v. Dewey, 246 Neb. 573, 
520 N.W.2d 541 (1994). See, also, Woodard v. City of Lincoln, 
256 Neb. 61, 588 N.W.2d 831 (1999) (equitable estoppel avail- 
able against municipality asserting statute of limitations). 

The trial court found, in part, that Vicki had not proved fraud. 
But, the Prestidges did not file a motion for summary judgment. 
Rather, they demurred to the petition. In considering a demurrer, 
a court must assume that the facts pled, as distinguished from 
legal conclusions, are true as alleged and must give the pleading 
the benefit of any reasonable inference from the facts alleged, 
but cannot assume the existence of facts not alleged, make fac- 
tual findings to aid the pleading, or consider evidence which 
might be adduced at trial. Gordon v. Community First State 
Bank, 255 Neb. 637, 587 N.W.2d 343 (1998). It was not incum- 


712 8 NEBRASKA APPELLATE REPORTS 


bent upon Vicki to prove anything to defeat the Prestidges’ 
demurrer. 

[5] We agree with the trial court that Vicki’s motion defi- 
ciently alleged the elements of equitable estoppel based on fraud 
and fraudulent concealment. However, after a demurrer is sus- 
tained, leave to amend is to be given, unless it is clear that no 
reasonable possibility exists that the plaintiff will be able to cor- 
rect the defect. Rice v. Adam, 254 Neb. 219, 575 N.W.2d 399 
(1998). Pursuant to the teachings of Schendt, if Vicki can amend 
her motion to establish that the adoptive parents fraudulently 
concealed a material fact preventing her from bringing the pro- 
ceeding within the confines of § 43-116 and that she brought the 
action within a reasonable time after the discovery of the fraud 
or concealment, then it is possible to assert grounds to vacate, 
notwithstanding the 2-year limit of § 43-116. She should be 
given that opportunity. See Rice v. Adam, supra. Of course, 
whether she can prove such allegations or whether there are 
other affirmative defenses available to the Prestidges are matters 
not properly before us on this appeal. 

This result conforms with that of several other jurisdictions 
who have faced the issue under similar statutory time restric- 
tions on attacking the validity of adoption decrees. 

For example, in In re Joseph B., 258 Ill. App. 3d 954, 956, 
630 N.E.2d 1180, 1182 (1994), the natural mother, Angela S., 
executed a “ ‘Final and Irrevocable Consent to Adoption’ ” on 
July 12, 1991. Pursuant to the order, Joseph B. was placed with 
his godmother, Z.S., who had agreed to adopt him. In April 
1992, Z.S. changed her mind and did not adopt Joseph. The 
Department of Children and Family Services (DCFS) then took 
Joseph and placed him in a foster home. On August 13, 1992, 
without any notice to Angela, DCFS sought and obtained an 
order terminating Angela’s parental rights. On November 16, 
Angela filed a motion to void her July 12, 1991, consent to 
adoption and to vacate the August 13, 1992, order terminating 
her parental rights. 

At the hearing on Angela’s motion to revoke her consent to 
adoption, DCFS argued that Angela’s motion was untimely and 
was barred by the applicable statute of limitations, which pro- 
vided, inter alia, that “‘[n]Jo action to void or revoke a consent 
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to or surrender for adoption, including an action based on fraud 
or duress, may be commenced after 12 months from the date the 
consent or surrender was executed.’ 750 ILCS 50/11 (West 
1992).” In re Joseph B., 258 Ill. App. 3d at 969, 630 N.E.2d at 
1191. Angela’s position was that when she signed the consent, it 
was her understanding that Z.S. was going to adopt Joseph. 
Angela did not discover that Joseph was no longer living with 
Z.S. until Easter Sunday 1992. Angela contacted DCFS the next 
day. When Angela met with a DCFS caseworker several weeks 
later, Angela informed the caseworker that she wanted Joseph 
back, and the caseworker informed Angela that it was too late 
for Angela to do anything. In fact, the statute of limitations had 
not run at that time. 

The trial court found, after receiving evidence, that Angela’s 
action was barred by the statute of limitations. It rejected 
Angela’s equitable estoppel claim. 

On appeal, the trial court determined that Angela had con- 
sented to the adoption with the understanding that Joseph would 
be adopted by Z.S. and concluded that it was improper to termi- 
nate Angela’s parental rights based upon her limited consent to 
adoption. Nevertheless, the appellate court determined that 
Angela’s action was barred by the aforementioned statute of 
limitations, stating that it would bar Angela’s action even if the 
judgment terminating her parental rights was void. Next, the 
appellate court concluded that the statute of limitations was not 
tolled during the time Angela failed to discover that Joseph had 
not been adopted by Z.S. In so doing, it reasoned that such a 
result would 

“ ‘frustrate the purpose of the Adoption Act, which is to 
promote stable family relationships free from unnecessary 
intrusion. . . . The 1982 amendment to the Act was 
designed to accomplish this objective by cutting off the 
prolonged ability of the natural parents to set aside an 
adoption decree. . . . If we accepted the plaintiff’s position, 
allowing an action to set aside an adoption decree from the 
time of discovery of the fraud would in effect render adop- 
tion decrees vulnerable indefinitely to attack. This result 
would be inconsistent with the aims of the amendment and 
the overall purpose of the Act.’ ” 
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In re Joseph B., 258 Ill. App. 3d 954, 971, 630 N.E.2d 1180, 
1192 (1994). 

Finally, the appellate court addressed the issue of whether 
equitable estoppel could preclude the application of the statute 
of limitations. The court rejected DCFS’ argument that equitable 
estoppel was merely another form of the discovery rule, stating, 

“‘Kquitable estoppel . . . is not concerned with the running 
and suspension of the limitations period, but rather comes 
into play only after the limitations period has run and 
addresses itself to the circumstances in which a party will 
be estopped from asserting the statute of limitations as a 
defense . . . because his conduct has induced another into 
forebearing suit within the applicable limitations period. 
Its application is wholly independent of the limitations 
period itself and takes its life, not from the language of the 
statute, but from the equitable principal [sic] that no man 
will be permitted to profit from his own wrongdoing in a 
court of justice. Thus, because equitable estoppel operates 
directly on the defendant without abrogating the running of 
the limitations period as provided by statute, it might apply 
no matter how unequivocally the applicable limitations 
period is expressed.’ ” 
Id. at 974, 630 N.E.2d at 1194. 

The appellate court ultimately affirmed the trial court’s deci- 
sion, concluding that based on the evidence presented, the doc- 
trine of equitable estoppel was not established because Angela 
could easily have discovered that her rights had been terminated 
during the applicable time period. The court stated that “‘ “a 
party claiming the benefit of an estoppel cannot shut h[er] eyes 
to obvious facts, or neglect to seek information that is easily 
accessible, and then charge h[er] ignorance to others.”’” 
(Emphasis omitted.) Id. at 976, 630 N.E.2d at 1195. See, also, 
Matter of Drummond, 123 N.M. 727, 945 P.2d 457 (N.M. App. 
1997). 

The significance of In re Joseph B., supra, to our opinion in 
the present case is that despite the statute of limitations having 
run, Angela was not foreclosed from attempting to establish that 
the opposing parties were equitably estopped to assert it. The 
ruling by the trial court in the present cases precluded Vicki 
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from attempting to establish equitable estoppel. As stated ear- 
lier, whether she can properly plead or prove it remains to be 
seen, but she should be granted the opportunity to do so. 


CONCLUSION 

The district court erroneously granted the Prestidges’ demur- 
rer on jurisdictional grounds. The demurrer was properly sus- 
tained for failure to state a cause of action because Vicki’s 
motion defectively alleged equitable estoppel. However, as 
stated above, the district court erred in dismissing Vicki’s 
motion rather than giving her the opportunity to amend. The 
matter is reversed, and remanded for further proceedings. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLANT, V. BRIAN RUNGE, APPELLEE. 
601 N.W. 2d 554 


Filed October 5, 1999, No. A-99-667. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings of 
fact are clearly erroneous. 

2. Motions to Suppress: Appeal and Error. In determining whether a trial court’s rul- 
ing on a motion to suppress is clearly erroneous, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court 
as the finder of fact and takes into consideration that it observed the witnesses. 

3. Constitutional Law: Police Officers and Sheriffs: Warrantless Searches: Search 
and Seizure: Proof. The Fourth Amendment to the U.S. Constitution and the 
Nebraska Constitution protect individuals against unreasonable searches and seizures 
by the government, including police officers. However, there are several categories of 
searches considered reasonable under the Fourth Amendment even though conducted 
without a warrant. In the case of a search and seizure conducted without a warrant, the 
State has the burden of showing the applicability of one or more of the exceptions to 
the warrant requirement. 

4. Evidence: Police Officers and Sheriffs. Evidence must be excluded as “fruit of the 
poisonous tree” if it is discovered by the exploitation of illegal police conduct. 

5. Police Officers and Sheriffs: Investigative Stops: Arrests. There are three levels of 
police-citizen encounters: (1) a voluntary stop with noncoercive questioning; (2) an 
investigatory stop based upon reasonable suspicion that criminal activity is afoot, 
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where officers use the least intrusive methods reasonably available to rapidly dispel 
or verify their suspicions; and (3) a full-blown arrest in which the citizen is typically 
taken into the custody of the officer. 

Police Officers and Sheriffs: Investigative Stops: Probable Cause. The test to 
determine if an investigatory stop was justified is whether the police officer had a rea- 
sonable suspicion, based on articulable facts, which indicated that a crime had 
Open: was occurring, or was about to occur and that the suspect might be involved. 
__.: __: __. An investigatory stop must be justified by an objective manifestation, 
based upon the totality of the circumstances, that the person stopped has been, is, or 
is about to be engaged in criminal activity. The factual basis for an investigatory stop 
need not arise from an officer’s personal observation, but may be supplied by infor- 
mation acquired from another person. When the factual basis is supplied by another, 
the information must contain sufficient indicia of reliability. 

Warrantless Searches. The plain view doctrine is an exception to the warrant 
requirement. 

Police Officers and Sheriffs: Warrantless Searches: Search and Seizure. The 
plain view doctrine permits police officers to seize an object without a warrant if they 
are lawfully in a position from which they can view the object, if its incriminating 
character is immediately apparent, and if the officers have a lawful right of access to 
the object. 

Constitutional Law: Police Officers and Sheriffs: Search and Seizure: Probable 
Cause. Regardless of whether the officer detects the contraband by sight or by touch, 
however, the Fourth Amendment’s requirement that the officer have probable cause 
to believe that the item is contraband before seizing it ensures against excessively 
speculative seizures. 

Probable Cause: Words and Phrases. Probable cause means a fair probability that 
contraband or evidence of a crime will be found. 

Probable Cause. Probable cause is determined by a standard of objective reason- 
ableness, i.e., whether the known facts and circumstances are sufficient to warrant a 
person of reasonable prudence in the belief that contraband or evidence of a crime will 
be found. 

Search and Seizure. A reasonable suspicion is not sufficient to support a seizure 
under the plain view doctrine. 

__. The legality of a seizure under the plain view doctrine depends upon the incrim- 
inating character of an object being immediately apparent. There need not be certainty 
in that regard, but reasonable suspicion is not enough. 

Probable Cause. Probable cause is the touchstone in determining the immediately 
apparent requirement of the plain view doctrine. 


Appeal from the District Court for Lancaster County: KAREN 
FLowers, Judge. Affirmed. 


Gary E. Lacey, Lancaster County Attomey, and Patrick F. 
Condon for appellant. 
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Dennis R. Keefe, Lancaster County Public Defender, and 
Kristi J. Egger Brown for appellee. 


MUES, Judge. 
INTRODUCTION 
Pursuant to Neb. Rev. Stat. § 29-824 (Cum. Supp. 1998), the 
State of Nebraska appeals an order of the district court for 
Lancaster County suppressing evidence seized without a war- 
rant from Brian Runge’s person by Lancaster County Deputy 
Sheriff Michael Scofield on July 29, 1998. 


STATEMENT OF FACTS 

On July 29, 1998, at approximately 2 a.m., Scofield was east- 
bound on O Street in Lincoln in a marked cruiser. He was mon- 
itoring radio traffic when he heard a dispatch regarding a hit- 
and-run accident at North 31st and P to Q Streets, which was the 
general area he was in. The dispatch stated that the driver of the 
vehicle had run from the scene on foot. Within a few minutes, 
Scofield observed a white male run to the south onto O Street 
from the north approximately one and a half to two blocks from 
the accident coming from the general direction of where 
Scofield understood the accident to have occurred. The party 
wore a tank top T-shirt and nylon running shorts and was “sweat- 
ing profusely.” The party was looking behind him as he stopped 
there on the corner. Scofield testified that he thought this was 
possibly the hit-and-run driver, so he pulled over and got out of 
his vehicle, making contact with the party at the northeast cor- 
ner of 29th and O Streets. The party stopped upon Scofield’s 
approach. Scofield asked the party, later identified as Runge, for 
identification. Runge eventually produced a nylon wallet and 
handed it to Scofield. Scofield could not recall if the wallet was 
produced from Runge’s shorts or the fanny pack he was wearing. 
In any event, the fanny pack was opened at some point. 

According to Scofield, Runge was compliant in getting his 
wallet, took no evasive action, and made no threats. Scofield did 
not see or suspect that Runge was carrying weapons and had no 
knowledge of any prior drug offenses or violent tendencies 
regarding Runge. 
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Scofield explained that the area was fairly well lit by over- 
head street lights and that he observed a baggie and a black film 
canister in the fanny pack. On cross-examination, Scofield clar- 
ified that he first saw several baggies. Scofield also testified that 
he did not observe a camera in the fanny pack. Scofield imme- 
diately reached into the pack and took control of a baggie and 
the film canister because, according to him, he recognized them 
as types of packaging often used for marijuana and other drugs. 
Thus, he thought the items may contain “marijuana and other 
drugs,” so he secured them so as not to lose possession of them. 
Scofield admitted that at the time he first observed the baggies, 
he could not see what, if anything, was in them. He also admit- 
ted that he may have pulled one or more of the baggies out 
before he observed the film canister. Thus, Scofield admitted 
that the only thing he recalled looking at that aroused some sus- 
picion at first was the baggies. Then, at some point, he observed 
the film canister. It was Scofield’s opinion that Runge was under 
the influence of alcohol. 

Scofield is a 19-year veteran of the sheriff’s department. He 
was certified by the Nebraska Law Enforcement Training Center 
in 1977 and has had specialized training in different areas since 
that time. He also worked for 2'4 years as a narcotics officer in 
1994 and 1995, during which time he had the opportunity to see 
and observe how marijuana was packaged for sale on the street. 
Scofield has been involved with 100 to 150 narcotics cases. 

After Scofield took control of the items, there was a brief 
conversation regarding the contents of the baggie and what 
Runge was doing in the area. Runge explained that he was com- 
ing from a friend’s house and then attempted, but failed, to grab 
for Scofield’s hand and then took off running. He then hid in the 
backyard of a residence where Scofield recontacted him, hand- 
cuffed him, and took him back to the cruiser. Scofield removed 
the fanny pack from Runge after he was seated in the cruiser. 
Scofield asked Runge if Scofield could look in the pack, and 
according to Scofield, Runge replied in the affirmative. When 
Scofield opened the fanny pack, he observed two small pack- 
ages of what Runge told him was methamphetamine and a small 
scale. Scofield then transported Runge to jail. 
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Runge was charged with possession of methamphetamine in 
violation of Neb. Rev. Stat. § 28-416(3) (Cum. Supp. 1998). He 
filed a motion to suppress all evidence seized. At the hearing on 
the motion, Scofield identified exhibits 2 and 3, a film canister 
and a baggie containing marijuana, which came from exhibit 1, 
Runge’s fanny pack. Scofield was not sure whether exhibit 3 
was the baggie he removed when he first contacted Runge or 
whether it was another of the baggies which “seemed to have 
residue in them.” He explained that he observed additional bag- 
gies in the fanny pack and that he did not “recall exactly if the 
marijuana was found right away or if it was in some of the other 
baggies that [he] observed originally.” He also identified 
exhibits 4 and 5 as the two packages of methamphetamine. 
Scofield testified that during his experience as a narcotics 
agent, he came into contact with items such as exhibits 2 and 3 
and that these items were often used to package or carry mari- 
juana in. Based on this prior training and experience, he 
explained that at the time he observed the baggies, he believed 
they could contain contraband. 
The State alleged below that the initial seizure of the one bag- 
gie and film canister was valid based on either the plain view 
doctrine or the inevitable discovery exception to the warrant 
requirement. The trial court sustained Runge’s motion, finding 
that the incriminating character of the objects observed in 
Runge’s fanny pack were not immediately apparent and that 
thus, they were unlawfully seized. The trial court observed: 
Scofield testified that he never saw what was in the baggies 
until after he seized it. In fact he is not sure that the baggy 
he seized contained any thing at all let alone contraband. 
Scofield had no reason to suspect defendant was carrying 
drugs. He contacted defendant to investigate a possible hit 
and run. He had no information about the defendant what 
so ever. All he had were the bags. Plastic sandwich bags, 
standing alone, are at best undisctictive [sic] containers. 
The same is true of the film canister. It is used to carry 
film. The plain view doctrine is not applicable here. 

The court also found that there was no evidence that Runge’s 

arrest was for anything other than drug possession. Thus, it con- 

cluded that there was no evidence that if the illegal seizure had 
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not occurred, the fanny pack would have inevitably been 
searched incident to an arrest for the hit and run. The State 
appeals. 


ASSIGNMENT OF ERROR 
Restated, the State alleges that the district court erred in find- 
ing that the plain view doctrine did not apply. 


STANDARD OF REVIEW 

[1,2] A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro- 
neous. Jn re Interest of Andre W., 256 Neb. 362, 590 N.W.2d 827 
(1999); State v. Matthews, 8 Neb. App. 167, 590 N.W.2d 402 
(1999). In determining whether a trial court’s ruling on a motion 
to suppress is clearly erroneous, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses. State v. 
Matthews, supra. 


ANALYSIS 

[3] The Fourth Amendment to the U.S. Constitution and the 
Nebraska Constitution protect individuals against unreasonable 
searches and seizures by the government, including police offi- 
cers. State v. Craven, 253 Neb. 601, 571 N.W.2d 612 (1997). 
However, there are several categories of searches considered 
reasonable under the Fourth Amendment even though conducted 
without a warrant. In the case of a search and seizure conducted 
without a warrant, the State has the burden of showing the appli- 
cability of one or more of the exceptions to the warrant require- 
ment. State v. Craven, supra; State v. Butzke, 7 Neb. App. 360, 
584 N.W.2d 449 (1998). 

[4] To determine whether any physical evidence is constitu- 
tionally inadmissible, a court must first examine the circum- 
stances surrounding the officer’s stop of the vehicle, for, if the 
initial stop was unconstitutional, any subsequent search and evi- 
dence obtained through that search are constitutionally inadmis- 
sible as the “fruit of the poisonous tree.” State v. Vermuele, 241 
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Neb. 923, 492 N.W.2d 24 (1992), citing State v. Thomas, 240 
Neb. 545, 483 N.W.2d 527 (1992), citing Wong Sun v. United 
States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963). 
Evidence must be excluded as “fruit of the poisonous tree” if it 
is discovered by the exploitation of illegal police conduct. 
People v. Evans, 259 Ill. App. 3d 650, 631 N.E.2d 872, 197 Ill. 
Dec. 650 (1994), quoting People y. Pettis, 184 Ill. App. 3d 743, 
540 N.E.2d 1097, 133 Ill. Dec. 231 (1989), citing Wong Sun v. 
United States, supra. 

The seizure of the baggie and the film canister from Runge’s 
fanny pack precipitated the chain of events leading to Runge’s 
seizure and the subsequent search of his fanny pack which dis- 
closed the methamphetamine which is the basis for the present 
charge. If that seizure was illegal, the evidence seized and all evi- 
dence flowing from it must be suppressed. See People v. Evans, 
supra. Thus, we focus on Scofield’s initial “grabbing” of the 
baggie and the film canister which the State contends were prop- 
erly obtained under the plain view doctrine. As hereafter more 
thoroughly discussed, one of the prerequisites of the plain view 
doctrine is that the officers lawfully be in a position from which 
they can view the object. See, Arizona v. Hicks, 480 U.S. 321, 
107 S. Ct. 1149, 94 L. Ed. 2d 347 (1987); State v. Craven, supra. 


Initial Encounter. 

[5,6] There are three levels of police-citizen encounters: (1) a 
voluntary stop with noncoercive questioning; (2) an investiga- 
tory stop based upon reasonable suspicion that criminal activity 
is afoot, where officers use the least intrusive methods reason- 
ably available to rapidly dispel or verify their suspicions; and 
(3) a full-blown arrest in which the citizen is typically taken into 
the custody of the officer. State v. Tierney, 7 Neb. App. 469, 584 
N.W.2d 461 (1998). See State v. Van Ackeren, 242 Neb. 479, 495 
N.W.2d 630 (1993), cert. denied 510 U.S. 836, 114 S. Ct. 113, 
126 L. Ed. 2d 78. At the point that Scofield observed the bag- 
gies, Runge was not under arrest. At most, Scofield was con- 
ducting an investigatory stop. The test to determine if an inves- 
tigatory stop was justified is whether the police officer had a 
reasonable suspicion, based on articulable facts, which indicated 
that a crime had occurred, was occurring, or was about to occur 
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and that the suspect might be involved. State v. Pope, 239 Neb. 
1009, 480 N.W.2d 169 (1992); State v. Hiemstra, 6 Neb. App. 
940, 579 N.W.2d 550 (1998). 

[7] An investigatory stop must be justified by an objective 
manifestation, based upon the totality of the circumstances, that 
the person stopped has been, is, or is about to be engaged in 
criminal activity. State v. Ege, 227 Neb. 824, 420 N.W.2d 305 
(1988). The factual basis for an investigatory stop need not arise 
from an officer’s personal observation, but may be supplied by 
information acquired from another person. When the factual 
basis is supplied by another, the information must contain suffi- 
cient indicia of reliability. Jd. 

Scofield heard a dispatch at approximately 2 a.m. regarding a 
hit-and-run accident where the driver ran off on foot. Shortly 
thereafter, Scofield observed Runge running while looking back 
over his shoulder less than two blocks from the accident scene. 
According to Scofield, he did not order Runge to stop. In any 
event, assuming without deciding that Runge was detained by 
Scofield during this initial encounter, I conclude that Scofield 
had reasonable suspicion to approach Runge and to use the least 
intrusive means necessary to rapidly dispel or verify his suspi- 
cions. I believe that asking Runge for identification and speak- 
ing to him about his purpose in the area was a proper method to 
accomplish this task and that therefore, Scofield was lawfully in 
a position to observe the baggies. 

However, that does not end my analysis. I must determine if 
Scofield was justified in seizing the baggies and film canister he 
observed in Runge’s fanny pack. 


Plain View, 

[8,9] As stated, the State asserts that the seizure was justified 
based upon the plain view doctrine. Indeed, the plain view doc- 
trine is an exception to the warrant requirement. See State v. 
Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996). The plain view 
doctrine permits police officers to seize an object without a war- 
rant if they are lawfully in a position from which they can view 
the object, if its incriminating character is immediately appar- 
ent, and if the officers have a lawful right of access to the object. 
See State v. Craven, 253 Neb. 601, 571 N.W.2d 612 (1997). As 
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discussed above, Scofield was lawfully in a position on the 
street from which he could observe the baggies in Runge’s fanny 
pack. However, the district court found that the incriminating 
character of the baggies was not immediately apparent. On 
appeal, the State, relying upon Texas v. Brown, 460 U.S. 730, 
103 S. Ct. 1535, 75 L. Ed. 2d 502 (1983), asserts that due to 
Scofield’s training and experience, there was immediate recog- 
nition in the instant case. 

In Texas v. Brown, supra, the U.S. Supreme Court concluded 
that a police officer did not violate the Fourth Amendment in 
seizing an opaque party balloon knotted near the tip which fell 
from the defendant’s hand when he was stopped at a routine 
driver’s license checkpoint. The officer also saw in the open 
glove compartment plastic vials, a quantity of loose white pow- 
der, and an open bag of party balloons. Based on his prior expe- 
rience that it was common for balloons to be used in packaging 
narcotics and his observation of the contents of the glove com- 
partment, the Court concluded that the officer had probable 
cause to believe that the knotted, uninflated balloon in the 
defendant’s hand contained an illicit substance. The Court con- 
cluded that the “fact that [the officer] could not see through the 
opaque fabric of the balloon is all but irrelevant: the distinctive 
character of the balloon itself spoke volumes as to its con- 
tents—particularly to the trained eye of the officer.” (Emphasis 
supplied.) 460 U.S. at 743. 

The Court in Jexas v. Brown observed that the “ ‘immediately 
apparent’” requirement of the plain view doctrine “was very 
likely an unhappy choice of words, since it can be taken to 
imply that an unduly high degree of certainty as to the incrimi- 
natory character of evidence is necessary for an application of 
the ‘plain view’ doctrine.” 460 U.S. at 741. The Texas v. Brown 
Court observed that “‘[t]he seizure of property in plain view 
involves no invasion of privacy and is presumptively reason- 
able, assuming that there is probable cause to associate the prop- 
erty with criminal activity.’” (Emphasis omitted.) 460 U.S. at 
741-42, quoting Payton v. New York, 445 U.S. 573, 100 S. Ct. 
1371, 63 L. Ed. 2d 639 (1980). 

In Arizona v. Hicks, 480 U.S. 321, 107 S. Ct. 1149, 94 L. Ed. 
2d 347 (1987), the U.S. Supreme Court revisited the issue. 


T24 8 NEBRASKA APPELLATE REPORTS 


There, the Court addressed whether moving an object to observe 
a serial number to determine if the equipment had been stolen 
was a reasonable search. It concluded that if the moving of the 
equipment was a valid seizure under the plain view doctrine, 
then it was also a legally valid search. The Court concluded that 
it was not a valid seizure under the plain view doctrine because 
the search was based solely on reasonable suspicion, not proba- 
ble cause. 

We now hold that probable cause is required. To say 
otherwise would be to cut the “plain view” doctrine loose 
from its theoretical and practical moorings. ... No reason 
is apparent why an object should routinely be seizable on 
lesser grounds, during an unrelated search and seizure, 
than would have been needed to obtain a warrant for that 
same object if it had been known to be on the premises. 

480 U.S. at 326-27. 

[10] This reasoning has been adopted by the Nebraska 
Supreme Court in State v. Craven, 253 Neb. 601, 571 N.W.2d 
612 (1997). “ ‘Regardless of whether the officer detects the con- 
traband by sight or by touch, however, the Fourth Amendment’s 
requirement that the officer have probable cause to believe that 
the item is contraband before seizing it ensures against exces- 
sively speculative seizures.’” Jd. at 608, 571 N.W.2d at 618, 
quoting Minnesota v. Dickerson, 508 U.S. 366, 113 S. Ct. 2130, 
124 L. Ed. 2d 334 (1993). 

Thus, in order for the initial seizure of the baggie or film can- 
ister to be justified, Scofield had to have probable cause to seize 
the baggies from Runge’s fanny pack, i.e., it must have been 
immediately apparent to Scofield that the baggies contained 
incriminatory evidence. I must make this determination of prob- 
able cause de novo. See In re Interest of Andre W., 256 Neb. 362, 
590 N.W.2d 827 (1999); State v. Matthews, 8 Neb. App. 167, 
590 N.W.2d 402 (1999). 

[11,12] Probable cause means a fair probability that contra- 
band or evidence of a crime will be found. State v. Craven, 
supra. Probable cause is determined by a standard of objective 
reasonableness, i.e., whether the known facts and circumstances 
are sufficient to warrant a person of reasonable prudence in the 
belief that contraband or evidence of a crime will be found. Id. 
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See Ornelas v. United States, 517 U.S. 690, 116 S. Ct. 1657, 134 
L. Ed. 2d 911 (1996). The question is whether seeing baggies 
protruding from a fanny pack under the facts and circumstances 
known to Scofield was sufficient to warrant a person of reason- 
able prudence to believe that the baggies contained contraband. 
I agree with the trial court that probable cause did not exist for 
this warrantless seizure. 

To review, Scofield observed Runge at 2 a.m. close to down- 
town Lincoln, in jogging shorts and a tank top. Runge was 
sweaty, and Scofield had seen him running. The encounter 
occurred in the general area of a hit-and-run accident. In the 
course of obtaining identification from Runge, Scofield 
observed several baggies in Runge’s open fanny pack. Scofield 
could not see what, if anything, was in the baggies. Scofield did 
not suspect Runge of being violent or that drug activity was 
involved before seeing the baggies. There is no evidence that 
this area was one of high drug activity. Runge was compliant, 
not evasive, and nonthreatening. There is no evidence that any 
“pat down” was occurring out of concern for Scofield’s safety. 
Scofield first became “suspicious” of criminal activity upon 
observing the baggies. 

[13] The State does not attempt to justify the warrantless 
seizure upon Scofield’s observance of marijuana in the baggies. 
It is the container alone—baggies—that led to Scofield’s “sus- 
picion” of possible drugs. A reasonable suspicion is not suffi- 
cient to support a seizure under the plain view doctrine. See 
Arizona v. Hicks, 480 U.S. 321, 107 S. Ct. 1149, 94 L. Ed. 2d 
347 (1987). 

In the present case, the trial court relied on the case of People 
v. Evans, 259 Ill. App. 3d 650, 631 N.E.2d 872, 197 Ill. Dec. 650 
(1994), in reaching its decision. In People v. Evans, the Illinois 
Appellate Court concluded that an officer did not have probable 
cause to seize and search a 1'4- by 2'4-inch wooden box found 
in the shirt pocket of a defendant stopped for speeding. The 
defendant was wearing a shirt with a single pocket on the left 
side. After writing the defendant a traffic citation, the officer 
saw the box and asked the defendant what was in the pocket. 
The officer claimed the defendant handed him the box upon his 
request. The defendant testified that he did not immediately 
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respond and that the officer reached into the pocket and pulled 
out the wooden box. In any event, the box appeared to the offi- 
cer to be a “ ‘stash box’” used to carry illicit substances. Id. at 
653, 631 N.E.2d at 874, 197 Ill. Dec. at 652. The officer testified 
that he had come into contact with this type of box in over 50 
situations and that in each case, the box did not contain tobacco. 
He opened it and observed what he suspected was cannabis, 
which led to the discovery of additional cannabis in the vehicle. 
The officer had not observed anything unusual about the defend- 
ant’s vehicle or seen any illicit substances or residue therein. The 
defendant presented a similar box at the suppression hearing 
with evidence that he purchased the box from a tobacco shop 
and that it was used with a pipe for persons who only wanted to 
take one or two puffs of tobacco to satisfy a craving. 

The defendant was charged with unlawful possession of a 
controlled substance. The trial court denied the defendant’s 
motion to suppress, which was premised, inter alia, on the lack 
of probable cause to retrieve the closed box from the defendant’s 
shirt pocket and open it. 

The Illinois Appellate Court reversed, finding that the officer 
did not have probable cause to seize the box, because the “con- 
tainer was not one of those rare ‘single-purpose’ containers 
which by their very nature cannot support a reasonable expecta- 
tion of privacy because their contents can be inferred from their 
outward appearance and the containers can reasonably have no 
legitimate purpose other than the concealment of contraband.” 
259 Ill. App. 3d at 655, 631 N.E.2d at 876, 197 Ill. Dec. at 654. 
The court reasoned that despite the officer’s suspicion that the 
box would likely contain contraband, absent additional incrimi- 
hating circumstances, there was no probable cause to seize 
the item. 

The People v. Evans court noted that there was no contention 
that the officer had any reason to believe he was dealing with 
more than a traffic stop or the vehicle contained contraband and 
that there were no suspicious or incriminating circumstances 
present other than the traffic violation. There was no contention 
that the officer intended to make a limited Terry search for 
weapons out of concern for his safety. See Terry v. Ohio, 392 
USS. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). 
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The People v. Evans court found the facts presented were 
closer to several cited cases where the appearance of a container 
alone was not sufficiently distinctive to show that its contents 
were contraband and therefore to support probable cause for a 
warrantless intrusion. It distinguished Texas v. Brown, 460 U.S. 
730, 103 S. Ct. 1535, 75 L. Ed. 2d 502 (1983), noting that in 
Texas v. Brown, there was a knotted, uninflated balloon distinc- 
tive to the drug trade plus the police had corroborating evidence, 
specifically observance of a package of empty balloons, several 
small plastic vials, and quantities of loose white powder in the 
glove box. See, also, People v. Penny, 188 Ill. App. 3d 499, 504, 
544 N.E.2d 1015, 1018, 136 Ill. Dec. 240, 243 (1989) (rejecting 
that package wrapped in brown plastic fit within “ ‘single pur- 
pose container’” doctrine because it did not have sufficiently 
distinctive characteristics which would reasonably lead some- 
one to believe it contained contraband). However, in People v. 
Hilt, 298 Ill. App. 3d 121, 698 N.E.2d 233, 232 Ill. Dec. 395 
(1998), the Illinois Appellate Court reversed the trial court’s 
decision and found that probable cause existed to justify a war- 
rantless search of a car under the plain view doctrine where the 
officer had observed a knotted piece of baggie on the car’s floor- 
board. The officer testified that drug dealers often packaged 
cocaine by tying drugs in the corner of a baggie, then tearing off 
the rest of the baggie. The appellate court held that the immedi- 
ately apparent prong of the plain view doctrine was established. 
“Unlike in [People v. Evans, 259 Ill. App. 3d 650, 631 N.E.2d 
872, 197 Ill. Dec. 650 (1994), and People v. Penny, supra,} the 
container here was distinctive enough to announce that it for- 
merly contained. narcotics.” 298 Ill. App. 3d at 125, 698 N.E.2d 
at 236, 232 Ill. Dec. at 398. , 

I believe that the present case is more like the circumstances 
in People v. Evans, 259 Ill. App. 3d 650, 631 N.E.2d 872, 197 
Ill. Dec. 650 (1994), and the supporting cases cited therein, than 
the circumstances in Texas v. Brown, supra, and People v. Hilt, 
supra. See, also, State v. Lembke, 509 N.W.2d 182 (Minn. App. 
1993). Granted, baggies and film canisters are used in the drug 
trade, and there may well be additional incriminating circum- 
stances in another case which together with viewing such 
objects would create probable cause to seize them without a 
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warrant. However, these objects are not distinctive enough, 
standing alone, to announce drug contents. In the vernacular of 
the foregoing cases, a baggie certainly does not fit the definition 
of a “single purpose container,” and there was nothing else 
about these items that was sufficiently distinctive to announce 
their contents as contraband. 

Regarding any “additional incriminating circumstances,” 
People v. Evans, 259 Ill. App. 3d at 657, 631 N.E.2d at 877, 197 
Ill. Dec. at 655, they are these—Runge was mnning in jogging 
attire wearing a fanny pack at an early morning hour in the gen- 
eral vicinity of a reported hit-and-run accident. At the time 
Scofield saw the baggies, he knew of no additional incriminat- 
ing circumstances related either to Runge’s connection with the 
hit and run or any drug related activity. Whether Scofield prop- 
erly encountered Runge is not the pivotal issue. The issue is the 
existence of probable cause to seize an object from Runge. The 
foregoing circumstances simply are not sufficient, in my judg- 
ment, to lead a person of reasonable prudence to believe that the 
baggies seen in Runge’s fanny pack contained illegal drugs. 

[14,15] The legality of a seizure under the plain view doctrine 
depends upon the incriminating character of an object being 
immediately apparent. See State v. Craven, 253 Neb. 601, 571 
N.W.2d 612 (1997). There need not be certainty in that regard, 
see Texas v. Brown, supra, but reasonable suspicion is not 
enough, see Arizona v. Hicks, 480 U.S. 321, 107 S. Ct. 1149, 94 
L. Ed. 2d 347 (1987). Probable cause is the touchstone in deter- 
mining the immediately apparent requirement of the plain view 
doctrine. See Texas v. Brown, supra. The seizure of the baggie 
and the film canister from Runge’s fanny pack was not grounded 
on facts and circumstances known to Scofield supporting a rea- 
sonable belief that Runge was carrying illegal drugs or that con- 
traband would be found. Rather, it was based on a suspicion— 
an apparent intuition—stemming from Scofield’s general 
experience that baggies are often involved in carrying illegal 
drugs. Therefore, based on the record before me, I conclude that 
probable cause to seize the baggie and the film canister did not 
exist. Instead, the seizure here falls in the category of an “exces- 
sively speculative seizure” prohibited by the Fourth 
Amendment. See State v. Craven, supra. 
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Inevitable Discovery. 

The State does not assign as error, nor does it argue, that the 
trial court erred in rejecting the inevitable discovery ground as 
justification for the seizure of the contraband at issue. Thus, I do 
not deem it necessary to address that issue to resolve this appeal. 


CONCLUSION 
The district court’s order suppressing the evidence procured 
as a result of the warrantless seizure is affirmed. 
AFFIRMED. 


Lon SORENSON, DOING BUSINESS AS SORENSON CONSTRUCTION, 
APPELLANT, V. JAMES DAGER AND GINGER SANDERS DAGER, 
HUSBAND AND WIFE, AND NORWEST BANK NEBRASKA, N.A., 

A NEBRASKA BANKING CORPORATION, APPELLEES. 
601 N.W. 2d 564 


Filed October 12, 1999. No. A-98-628. 


1. Contracts: Mechanics’ Liens. A construction lien is not valid absent a contract 
between the parties. 

2. Contracts: Proof: Circumstantial Evidence. A contract may be written or oral and 
can be shown by circumstantial evidence. 

3. Contracts: Parties. To create a contract, there must be both an offer and an accep- 
tance; there must also be a meeting of the minds or a binding mutual understanding 
between the parties to the contract. 

4. Contracts: Parties: Intent. Mutual assent to a contract is determined by the objec- 
tive manifestations of intent by the parties, not by their subjective statements of intent. 

5. Construction Contracts: Substantial Performance. In a building contract, substan- 
tial performance is shown when all the essential elements necessary for the full 
accomplishment of the purposes of the contract have been performed with such an 
approximation to complete performance that the owner obtains substantially what is 
called for by the contract. 

6. Contracts: Substantial Performance. To establish substantial performance under a 
contract, any deviations from the contract must be relatively minor and unimportant. 

7. Contracts: Substantial Performance: Words and Phrases. Substantial perfor- 
mance is a relative term, and whether it exists is a question to be determined in each 
case with reference to the existing facts and circumstances. 

8. Construction Contracts: Mechanics’ Liens. A prime contractor is entitled to the 
unpaid part of his or her contract price under Neb. Rev. Stat. § 52-136(1)(a) (Reissue 
1998) when the prime contractor has substantially performed the contract; however, 
when the prime contractor has not substantially performed the contract or has been 
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prevented from completing his or her work, the contractor is entitled to a lien for the 
reasonable value of the labor he or she has performed and the material he or she has 
fumished. 

9. Contracts: Quantum Meruit: Unjust Enrichment. The principle of quantum 
meruit is a contract implied in law theory of recovery based on the equitable doctrine 
that one will not be allowed to profit or enrich oneself unjustly at the expense of 
another. 

10. Unjust Enrichment. The issue of unjust enrichment is a question of fact. 

11. ___. Where benefits have been received and retained under circumstances that it 
would be inequitable and unconscionable to permit the party receiving them to avoid 
payment therefor, the law requires the recipient to pay the reasonable value of the 
services. 


Appeal from the District Court for Lancaster County: Eart J. 
WITTHOFF, Judge. Reversed and remanded with directions. 


Jane F. Langan, of Rembolt Ludtke & Berger, for appellant. 


J. Michael Rierden for appellees James Dager and Ginger 
Sanders Dager. 


HANNON, MUuES, and CaRLson, Judges. 


CARLSON, Judge. 
INTRODUCTION 

Lon Sorenson (Sorenson), doing business as Sorenson 
Construction, appeals from a January 28, 1998, order of the dis- 
trict court for Lancaster County, denying his request to foreclose 
his construction lien on property owned by James Dager (Dager) 
and Ginger Sanders Dager, and Norwest Bank Nebraska, N.A. 
(Norwest). For the reasons set forth below, we reverse, and 
remand with directions. 


BACKGROUND 

On April 9, 1996, Sorenson filed a petition for foreclosure of 
a construction lien under the Nebraska Construction Lien Act, 
Neb. Rev. Stat. §§ 52-125 to 52-159 (Reissue 1998). In 
Sorenson’s petition, he alleged that he is an individual doing 
business as Sorenson Construction and that the Dagers are own- 
ers of real property located at 2525 Ridge Road, Lincoln, 
Nebraska. Sorenson alleged that he contracted with Michael 
Niemeyer, doing business as Mike’s Custom Homes & 
Remodels, to furnish materials and services with respect to the 
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Dagers’ property. Sorenson alleged that Niemeyer failed to pay 
him $22,668.25. Sorenson alleged that he had not pursued a pro- 
ceeding at law to recover the amount owed. 

Sorenson requested that the district court enter a decree of 
foreclosure directing that the Dagers’ property be sold and the 
proceeds applied to satisfy his lien. In addition to recovering the 
$22,668.25, Sorenson requested the reasonable costs of 
abstracting the property and costs of his action. 

On July 19, 1996, Sorenson filed a motion for default judg- 
ment against Norwest because Norwest had failed to appear or 
otherwise plead within 30 days. The trial court subsequently 
granted Sorenson’s motion for default judgment 
against Norwest. ' 

On December 9, 1996, the Dagers filed an answer and coun- 
terclaim. In the Dagers’ answer, they requested that Sorenson’s 
petition be dismissed with prejudice. In their counterclaim, the 
Dagers stated that because Sorenson failed to complete the 
framing on their house, they were required to have Niemeyer 
complete the work. The Dagers stated that this cost them an 
additional $26,246 and that such amount should be set off 
against the amount requested by Sorenson. The Dagers also 
alleged that Sorenson and his employees performed framing 
work which was faulty and unworkmanlike and that such work 
caused several delays in the construction of their house. 

On December 16, 1996, Sorenson filed a reply and answer, 
which set out several affirmative defenses to the Dagers’ coun- 
terclaim and requested that the Dagers’ counterclaim be dis- 
missed with prejudice. 

Trial was held on October 9, 1997. The evidence presented at 
trial shows the following: In 1991 or 1992, Dager contacted 
Niemeyer, a general contractor, and asked him generally if he 
was interested in helping Dager build his new house. In late 
1994 or early 1995, Dager and Niemeyer entered into more seri- 
ous discussions. At that time, Dager requested that Niemeyer 
solicit bids for certain portions of the construction project, 
including the framing of the house. In late February or early 
March 1995, Niemeyer contacted Sorenson to do the framing 
work on the Dagers’ house. The record shows that Sorenson 
orally provided Niemeyer with a figure of $72,840 for the fram- 
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ing and that Niemeyer used the $72,840 figure in a proposed 
contract submitted to the Dagers. At trial, Sorenson attempted to 
show that the $72,840 was merely a cost estimate, while the 
Dagers, through Niemeyer’s testimony, attempted to show that 
the $72,840 was a firm “bid.” 

At trial, on direct examination, Niemeyer testified that he 
specifically asked Sorenson for a bid on the project, telling 
Sorenson, “ ‘We need to get a bid on this plan so we can get the 
house started.’” Although, on cross-examination, Niemeyer tes- 
tified that the figure Sorenson provided might have been an esti- 
mate. Niemeyer testified that he had previously worked with 
Sorenson on a bid basis and that on each occasion, he received 
a written bid from Sorenson. Niemeyer testified that he did not 
receive a written bid from Sorenson at any time on the 
Dagers’ house. 

Sorenson testified that he told Niemeyer that he would not do 
the job on a bid basis, only on an estimate basis. Sorenson testi- 
fied that Niemeyer agreed to pay him a monthly draw of 
$15,000 and that he and Niemeyer agreed that when Sorenson 
and his crew completed framing, Sorenson would submit a final 
bill to Niemeyer. Sorenson testified that this bill would show in 
detail the hours his crew worked and the cost of the materials 
used, and that he and Niemeyer would settle up at this point. 

The record shows that Sorenson and his crew started framing 
the Dagers’ house sometime in August 1995 and that by the time 
Sorenson and his crew arrived, Niemeyer and his crew had com- 
pleted a majority of the basement framing. 

At trial, Niemeyer testified that he told Sorenson that he 
would be billing Sorenson for the framing work Niemeyer and 
his crew had completed on the basement and that this figure 
would be deducted from the $72,840 figure Sorenson had pro- 
vided Niemeyer. Sorenson testified that he thought that he was 
going to be paid on an hourly basis and that nothing Niemeyer 
and his crew did before he and his crew arrived would affect 
their pay. Sorenson testified that he assumed that the Dagers 
would pay Niemeyer and his crew for their framing. 

The record shows that Niemeyer paid Sorenson $10,000 in 
August 1995 (because Sorenson and his crew worked a partial 
month), $15,000 in September, and $15,000 in October. The 
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record shows that a conflict arose in December when Sorenson 
requested that Niemeyer pay him $15,000 for the 
November work. 

Niemeyer testified that he told Sorenson prior to December 
1995 that they needed to sit down and figure out how many 
hours Niemeyer and his crew had spent framing. Niemeyer tes- 
tified that he told Sorenson that this amount needed to be 
deducted from the $72,840 figure Sorenson gave him and that 
Sorenson told him that he would take care of it. Niemeyer testi- 
fied that Sorenson never did so. Niemeyer testified that in addi- 
tion to the framing he and his crew completed on the basement 
before Sorenson’s arrival, he and his crew framed for approxi- 
mately 2 weeks in September. 

Niemeyer testified that by his calculations, he and his crew 
had done approximately $15,338 worth of framing and that after 
deducting this amount and the payments made to Sorenson in 
August, September, and October 1995, he owed Sorenson a bal- 
ance of approximately $17,000. The record shows that 
Niemeyer did not pay Sorenson $15,000 in December because 
of Dager’s concern that Sorenson’s draws were starting to 
exceed the bid price and because there was still a lot of framing 
to do. Niemeyer testified that instead, he did as Dager instructed 
and paid Sorenson $5,000. 

Similarly, Sorenson testified that after he requested payment 
from Niemeyer for November 1995, Niemeyer gave him a check 
for $5,000 and a bill for $15,338. Sorenson testified that he 
attempted to cash the $5,000 check and that payment on the 
check had been stopped. Sorenson testified that at that point, he 
pulled his crew from the job and that Niemeyer failed to pay him 
any additional amounts. In contrast, Niemeyer testified that 
Sorenson walked off the job before attempting to cash the check 
and that at this time, Niemeyer called the bank and requested 
that it stop payment on the check. At trial, the parties agreed that 
when Sorenson and his crew walked off the job, 85 to 90 percent 
of the framing on the Dagers’ house was completed. 

Sorenson testified that subsequently, he filed a lien in the 
amount of $22,668.25 after calculating the total cost of labor 
and materials used to frame the Dagers’ house and deducting the 
$40,000 that Niemeyer had paid him. At trial, the parties stipu- 
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lated that Sorenson filed his lien in a timely manner and that 
Sorenson mailed the Dagers a copy of the notice of lien liabil- 
ity, which the Dagers received on April 16, 1996. 

In an order filed January 28, 1998, the district court found 
that although Sorenson and Niemeyer had entered into an oral 
contract, Sorenson was not entitled to foreclose his lien because 
Sorenson had failed to substantially perform under his contract 
with Niemeyer. The court also found that Sorenson could not 
recover under the theory of quantum meruit against the Dagers 
because Niemeyer and not the Dagers failed to pay Sorenson. 
The court found that there was no evidence that the Dagers had 
been unjustly enriched. 

Regarding the Dagers’ counterclaim against Sorenson for 
damages due to work delays and unworkmanlike performance, 
the district court held that the Dagers failed to present sufficient 
evidence of unworkmanlike performance, or that the work 
delays or deviations from the building specifications caused the 
Dagers any measurable damages. Sorenson appeals. 


STANDARD OF REVIEW 

An action to foreclose a construction lien is one grounded in 
equity. Tilt-Up Concrete v. Star City/Federal, 255 Neb. 138, 582 
N.W.2d 604 (1998). In an appeal of an equitable action, an appel- 
late court tries factual questions de novo on the record and 
reaches a conclusion independent of the findings of the trial 
court, provided, where credible evidence is in conflict on a mate- 
rial issue of fact, the appellate court considers and may give 
weight to the fact that the trial judge heard and observed the wit- 
nesses and accepted one version of the facts rather than 
another. Id. 


ASSIGNMENTS OF ERROR 

On appeal, Sorenson contends that the district court erred in 
(1) entering judgment against Sorenson after it found for 
Sorenson on every issue of fact necessary for recovery; (2) hold- 
ing that Sorenson was required to prove substantial performance 
in order to recover; (3) finding that Sorenson had not substan- 
tially performed under the contract at issue; (4) holding that 
Sorenson could not foreclose a construction lien in an amount 
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equal to the reasonable value of goods and services he provided; 
(5) determining that Sorenson’s remedy should be against 
Niemeyer, the general contractor, rather than the improved prop- 
erty; and (6) denying Sorenson’s motion for a new trial. 


ANALYSIS 

[1-4] “A person who furnishes services or materials pursuant 
to a real estate improvement contract has a construction lien[.]” 
§ 52-131(1). A “real estate improvement contract” is defined as 
“an agreement to perform services, including labor, or to furnish 
materials for the purpose of producing a change in the physical 
condition of land or of a structure.” § 52-130. A construction 
lien is not valid absent a contract between the parties. § 52-131; 
Tilt-Up Concrete, supra. A contract may be written or oral and 
can be shown by circumstantial evidence. Tilt-Up Concrete, 
supra. To create a contract, there must be both an offer and an 
acceptance; there must also be a meeting of the minds or a bind- 
ing mutual understanding between the parties to the contract. Id. 
Mutual assent to a contract is determined by the objective man- 
ifestations of intent by the parties, not by their subjective state- 
ments of intent. Id. 

In the district court’s order, it stated that clearly, Sorenson 
and Niemeyer were operating under an oral contract, otherwise 
Sorenson would not have worked for several months, nor would 
Niemeyer have paid Sorenson. Pointing to the testimony at trial, 
the court held that the evidence shows that the oral contract 
entered into by Sorenson and Niemeyer was a cost estimate for 
materials and services and not a bid. The court noted that 
Niemeyer manifested his acceptance to the contract by using the 
cost estimate in his contract with the Dagers and that the con- 
tract continued until Niemeyer refused to pay Sorenson in 
December 1995. The court noted that Sorenson stopped working 
on the Dagers’ house because of Niemeyer’s nonpayment. 
Therefore, although the court did not specifically state that 
Sorenson did not default on his contract with Niemeyer, such a 
finding is implicit in the court’s order. 

On appeal, neither the Dagers nor Sorenson argue that 
Sorenson and Niemeyer failed to enter into a contract. Rather, 
Sorenson and the Dagers disagree as to whether Sorenson is 
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entitled to foreclose on his lien pursuant to Sorenson’s contract 
with Niemeyer. The Dagers argue that Sorenson cannot fore- 
close his lien because Sorenson defaulted on his contract with 
Niemeyer. As did the district court, we find Sorenson did not 
default on his contract with Niemeyer. Therefore, we focus on 
the court’s holding that although Sorenson and Niemeyer 
entered into an oral contract, Sorenson could not recover on his 
lien because he did not substantially perform under his contract 
with Niemeyer. 

On appeal, Sorenson argues that the district court erred in 
finding that he failed to substantially perform under his contract 
with Niemeyer and that regardless of whether he substantially 
performed, he is entitled to foreclose his construction lien on the 
Dagers’ house. 


Substantial Performance. 

[5-7] In a building contract, substantial performance is shown 
when all the essential elements necessary for the full accom- 
plishment of the purposes of the contract have been performed 
with such an approximation to complete performance that the 
owner obtains substantially what is called for by the contract. 
Lange Indus. v. Hallam Grain Co., 244 Neb. 465, 507 N.W.2d 
465 (1993). To establish substantial performance under a con- 
tract, any deviations from the contract must be relatively minor, 
and unimportant. VRT, Inc. v. Dutton-Lainson Co., 247 Neb. 845, 
530 N.W.2d 619 (1995). Substantial performance is a relative 
term, and whether it exists is a question to be determined in each 
case with reference to the existing facts and circumstances. /d. 

In the district court’s order, it noted that when Sorenson 
stopped work, the framing on the Dagers’ house was between 80 
to 90 percent complete, with the basement and first floor fin- 
ished, and the second floor almost complete. 

The district court found that both Sorenson and Niemeyer 
agreed that their contract called for Sorenson to do all of the 
framing for the basement, the first floor, and the second floor. 
The court noted that Sorenson admitted at trial that at least 10 
percent of the framing was not completed when Sorenson 
stopped working. The court noted: 


SORENSON v. DAGER 737 
Cite as 8 Neb. App. 729 


[T]he uncompleted work was not something peripheral to 
the main purpose of the contract, or a missing item that 
could be dispensed with as unnecessary. . . . The plaintiff 
did not frame all of the second floor, and thus did not fully 
perform its part of the contract. While the plaintiff’s reason 
for stopping work is understandable, this does not make 
the plaintiff’s performance substantial. The defendants 
could not have just overlooked the missing framing work 
as minor or unimportant; it was an essential part of the 
construction of the house. 

After reviewing the record de novo, we conclude that the dis- 
trict court’s determination in this regard was correct. 

In the district court’s order, it noted that Sorenson is not enti- 
tled to foreclose on his mechanic’s lien “because he did not sub- 
stantially perform under the contract between the plaintiff 
[Sorenson] and Niemeyer.” 

Relying on Tilt-Up Concrete v. Star City/Federal, 255 Neb. 
138, 582 N.W.2d 604 (1998), Sorenson contends that his lack of 
substantial performance does not bar him from foreclosing his 
lien in an amount equal to the reasonable value of his services 
and materials. 


Foreclosure of Lien Absent Substantial Performance. 

In Tilt-Up Concrete, Tilt-Up contracted with Star 
City/Federal, Inc. (Star City), to construct improvements on real 
estate owned by Star City. Upon Star City’s failure to make pay- 
ments for the improvements, Tilt-Up filed a construction lien on 
the real estate and, subsequently, filed a petition for foreclosure 
in the district court. The court found that Tilt-Up had a valid 
construction lien in the amount of $852,243.70 and entered 
judgment against Star City in that amount, plus prejudgment 
interest and costs. 

On appeal, the Nebraska Supreme Court held that the district 
court erred in calculating the value of Tilt-Up’s construction lien 
at full-contract damages, rather than at the reasonable value of 
services performed and materials furnished. 

In Tilt-Up Concrete, the Nebraska Supreme Court held that 
Tilt-Up was a prime contractor, since Tilt-Up had contracted 
directly with Star City. Section 52-127(8) provides that a “prime 
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contractor” is “any person who makes a real estate improvement 
contract with a contracting owner.” A “contracting owner” is “a 
person who owns real estate and who, personally or through an 
agent, enters into a contract, express or implied, for the 
improvement of the real estate.” § 52-127(3). 

Section 52-136(1)(a) provides that “[t]he lien of a prime con- 
tractor is for the unpaid part of his or her contract price.” 
“Contract price” means “the amount agreed upon by the con- 
tracting parties for performing services and furnishing materials 
covered by the contract, increased or diminished by the price of 
change orders or extras, amounts attributable to altered specifi- 
cations, or breach of contract.” § 52-127(2). 

[8] In Tilt-Up Concrete, the Nebraska Supreme Court held 
that a prime contractor is entitled to the unpaid part of his or her 
contract price under § 52-136(1)(a)} when the prime contractor 
has substantially performed the contract; however, when the 
prime contractor has not substantially performed the contract or 
has been prevented from completing his or her work, the con- 
tractor is entitled to a lien for the reasonable value of the labor 
he or she has performed and the material he or she has fur- 
nished. In 7ilt-Up Concrete, the Nebraska Supreme Court held 
that Tilt-Up failed to substantially perform under its contract 
with Star City and, therefore, concluded that Tilt-Up was enti- 
tled only to the reasonable value of the labor performed and the 
materials furnished. 

The Dagers contend that Sorenson cannot recover under the 
provisions of § 52-136, which apply to the lien of a claimant 
other than a prime contractor, because Sorenson did not sub- 
stantially perform his contract with Niemeyer. Sorenson 
acknowledges that his lack of substantial performance may bar 
his recovery under § 52-136, but states that regardless of 
whether he substantially performed, he can recover the reason- 
able value of the services and materials he provided to frame the 
Dagers’ house under quantum meruit. In addition to Tilt-Up 
Concrete v. Star City/Federal, 255 Neb. 138, 582 N.W.2d 604 
(1998), Sorenson cites Peters v. Halligan, 182 Neb. 51, 152 
N.W.2d 103 (1967). 
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In Peters, 182 Neb. at 59-60, 152 N.W.2d at 109, the 
Nebraska Supreme Court stated: 

A party who has entered upon a contract, even though he 
has not substantially performed it, may have rendered a 
substantial benefit to the other party, and yet be subjected 
to a loss of all which he has performed in the nature of dam- 
ages for the nonfulfillment of the remainder of the contract, 
upon the technical rule that the contract must be substan- 
tially performed in order to warrant a recovery of any part 
of the compensation. The rule denying recovery, therefore, 
puts the party who partially performs his contract in a much 
worse position than one who wholly disregards his contract, 
and the other party may receive much more .. . than he 
could be entitled to if he were seeking to recover damages 
by an action. We believe the better rule to be that a party 
may recover on a quantum meruit basis for partial perfor- 
mance for the value of benefits conferred even though he 
abandons the contract or refuses to perform it, subject to 
any counterclaim for damages that the other party has sus- 
tained by reason of the breach of the agreement. 

[9-11] Generally, the principle of quantum meruit is a con- 
tract implied in law theory of recovery based on the equitable 
doctrine that one will not be allowed to profit or enrich oneself 
unjustly at the expense of another. Tracy v. Tracy, 7 Neb. App. 
143, 581 N.W.2d 96 (1998). The issue of unjust enrichment is a 
question of fact. Id. Where benefits have been received and 
retained under circumstances that it would be inequitable and 
unconscionable to permit the party receiving them to avoid pay- 
ment therefor, the law requires the recipient to pay the reason- 
able value of the services. Id. 

In the instant case, Sorenson, a subcontractor, seeks to 
recover the reasonable value of the labor his crew performed and 
the materials he furnished while framing the Dagers’ house. We 
recognize that the instant case is distinguishable from Tilt-Up 
Concrete, supra, in that Sorenson is a subcontractor, not a prime 
contractor, and that Sorenson is seeking to establish and fore- 
close a lien against property owned by the Dagers not Niemeyer 
with whom he contracted. While this is a noticeable distinction, 
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we do not believe that the distinction is crucial to 
Sorenson’s lien. 


CONCLUSION 

We conclude that regardless of whether Sorenson substan- 
tially performed his contract with Niemeyer, Sorenson is enti- 
tled to a lien for the reasonable value of the labor he performed 
and the materials he furnished, subject to the Dagers’ counter- 
claim for damages. Because the Dagers have not appealed the 
district court’s determination that they failed to prove their 
counterclaim, we conclude that Sorenson is entitled to an order 
establishing a lien against the Dagers’ property in the amount of 
$22,688.25, and for a foreclosure of the same as provided by 
law. Said sum is for the reasonable value of the services 
Sorenson performed and materials he furnished on the Dagers’ 
house for which Sorenson was not paid. We reverse, and remand 
to the district court to enter judgment in favor of Sorenson in 
accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
RONALD LEE EGGER, APPELLANT. 
601 N.W. 2d 785 


Filed October 12, 1999. Nos. A-98-1119, A-98-1120, 


1. Convictions: Appeal and Error. In reviewing a criminal conviction for prejudicial 
error, an appellate court views the facts most favorably for the State. 

2. Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial 
discretion, except in those instances under the Nebraska Evidence Rules when judi- 
cial discretion is a factor involved in the admissibility of evidence. 

3. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court. 

4. Rules of Evidence: Other Acts. The list of permissible purposes in Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1995) is not exhaustive. The purposes set forth in § 27-404(2) 
are illustrative only and not intended to be exhaustive or mutually exclusive. 

5. __:___. Whether the evidence is admissible for any proper purpose under Neb. Rev. 
Stat. § 27-404(2) (Reissue 1995) rests within the discretion of the trial court. 

6. Rules of Evidence: Other Acts: Appeal and Error. An appellate court’s analysis 
under Neb. Rev. Stat. § 27-404(2) (Reissue 1995) considers whether the (1) evidence 
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was relevant for some purpose other than to prove the character of a person to show 
that he or she acted in conformity therewith, (2) probative value of the evidence is 
substantially outweighed by its potential for unfair prejudice, and (3) trial count, if 
requested, instructed the jury to consider the evidence only for the limited purpose for 
which it was admitted. 

7. Evidence: Appeal and Error. When assigning error to the admission or rejection of 
evidence, appropriate references must be made to specific evidence against Which 
objection is urged. 

8. Appeal and Error. Errors which are neither assigned nor argued will not be consid- 
ered by an appellate court. 

9. ___. Absent plain error, an appellate court will not address errors assigned but not dis- 
cussed in the brief. 


Appeal from the District Court for Cheyenne County: PAUL 
D. Empson, Judge. Affirmed. 


Gregory J. Beal, of Gregory J. Beal & Associates, P.C., for 
appellant. 


Don Stenberg, Attorney General, and Donald J.B. Miller for 
appellee. 


HANNON, Muss, and INBopy, Judges. 


HANNON, Judge. 
INTRODUCTION 

In 1997, Ronald Lee Egger was separately charged with and 
convicted of first degree sexual assault on a minor and incest for 
acts committed against his minor stepdaughter. The charges 
were consolidated for trial and are heard together on appeal. 
Egger alleges the trial court erred in (1) admitting evidence of 
his physical abuse of the victim and her family, (2) refusing to 
admit testimony from Egger’s therapist that Egger looked aston- 
ished when he related the sexual allegations to the therapist and 
that he denied the sexual abuse, (3) denying his motion for new 
trial based on newly discovered evidence, and (4) imposing an 
excessive sentence. Egger also alleges error in three other incon- 
sequential matters which we discuss and reject below. We find 
that (1) the evidence of his physical violence was admissible as 
relevant to explain the victim’s delay in reporting the sexual 
abuse, (2) the offered testimony of his therapist was inadmissi- 
ble hearsay and improper character evidence, (3) the trial court 
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did not abuse its discretion on denying the motion for a new trial 
because the motion was filed more than 10 days after the verdict 
and the offered newly discovered evidence was cumulative and 
related only to the credibility of witnesses, (4) the sentence was 
not excessive, and (5) the other assignments of error were 
improper and otherwise unavailing. Accordingly, we affirm. 


FACTS 

[1] In reviewing a criminal conviction for prejudicial error, 
we view the facts most favorably for the State. See, e.g., State v. 
Hill, 254 Neb. 460, 577 N.W.2d 259 (1998). Further, we do not 
resolve jury questions such as contradictions in the evidence or 
credibility of the witnesses. Jd. Our summary of the evidence is 
given with these rules in mind. 

Egger married Melodie Egger in October 1992, and they lived 
in Kimball, Nebraska. Melodie Egger had three daughters from 
a prior marriage, M.D., the victim; D.D.; and T.D., who all lived 
with Melodie Egger and Egger. At the time of Melodie Egger’s 
marriage to Egger, M.D., the oldest daughter, was in the sixth 
grade and 11 years old. 

M.D. testified that Egger began sexually abusing her in May 
1995 and continued doing so until she was placed with a foster 
family in January 1997. At trial, M.D. related graphic details of 
numerous instances of oral and vaginal intercourse. In our 
description of the facts, we avoid relating the specific details of 
Egger’s sexual activities with M.D. We simply note that at trial, 
M.D. described many acts of sexual penetration between Egger 
and M.D. occurring in Cheyenne County as well as Kimball 
County and Iowa between May 1, 1995, and January 24, 1997. 
We also note that Egger did not object at trial to the admission 
of the acts occurring outside Cheyenne County. 

The first act of intercourse occurred in M.D.’s bedroom in 
Kimball. While Melodie Egger was at work and D.D. and T.D. 
were asleep on another floor of the home, Egger came into 
M.D.’s room and talked about having sex with her. M.D. 
expressed worries about becoming pregnant, but Egger 
explained that he had been “fixed” and that “no one [could] have 
babies with [him].” He then undressed and had M.D. look at and 
feel the vasectomy scar on his scrotum. M.D. testified in detail 
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about the scar and the fact that Egger was uncircumcised, accu- 
rately describing the scar’s texture, position, and size. Her 
description matched the descriptions given by Egger’s former 
wife and a physician who examined Egger. A few other 
instances of intercourse occurred between Egger and M.D. 
before the family moved from Kimball (in Kimball County) to 
Sydney, Nebraska (in Cheyenne County). 

In December 1996, Egger took M.D. to see Egger’s father in 
Jowa, near Council Bluffs. Along the way, they shopped in a 
mall in Council Bluffs, where both bought a pair of shoes and 
where Egger also bought a red “teddy” from a lingerie store. 
Rather than stay at Egger’s father’s house, the two stayed in a 
motel, where Egger had M.D. wear the lingerie and engage in 
sexual intercourse with him. 

In total, Egger subjected M.D. to approximately 35 to 40 acts 
of sexual penetration between May 1, 1995, and January 24, 
1997. The testimony at trial described most of the acts as occur- 
ring in Cheyenne County, such as in Egger’s bedroom, in his 
home office, in his recliner, in M.D.’s bedroom, and in the fam- 
ily’s camper parked near the house. 

Despite opportunities to do so, M.D. did not report the sexual 
abuse until after January 27, 1997, when she was put into foster 
care. Throughout the time Egger was abusing her, he told M.D. 
that she should not disclose their sexual activities and that she 
had “better watch out” if she ever did. The evidence would sup- 
port a finding that M.D.’s fear of Egger was real, based on the 
testimony that M.D. observed Egger physically abuse her and 
her family. For example, Egger had thrown a hammer at M_.D., 
hit her with his hand, and kicked her. He also hit D.D. and T.D. 
and beat Melodie Egger to the point where she needed hospital- 
ization. In January 1997, Egger was arrested and subsequently 
pled guilty to assault for hitting T.D. in the face with his fist 
after he had upset the kitchen table while the family was eating 
dinner. M.D. testified that she was afraid of Egger for herself 
and her sisters. 

After Egger’s sexual abuse was reported, M.D. underwent a 
vaginal exam in July 1997, but no physical evidence of trauma 
was found. However, the State’s medical expert testified that 
physical signs are not seen in abuse cases approximately 70 per- 
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cent of the time, particularly after time has passed between the 
exam and the last incident. Egger produced medical testimony 
that a vaginal exam would be expected to show some physical 
evidence of abuse as described by M.D. 

Egger denied having any sexual contact with M.D. and 
attacked her credibility at trial, claiming she had fabricated her 
testimony. The jury found Egger guilty of sexual assault in the 
first degree, pursuant to Neb. Rev. Stat. § 28-319(1)(c) (Reissue 
1995), and incest, pursuant to Neb. Rev. Stat. § 28-703(1) 
(Reissue 1995), and the trial court sentenced him to concurrent 
sentences of 25 to 40 years’ and 15 to 20 years’ imprisonment 
respectively. Egger unsuccessfully moved for a new trial, and he 
now appeals his convictions and sentences. 


ASSIGNMENTS OF ERROR 

Egger assigns six errors, which we have reordered as follows: 
The trial court erred in (1) overruling Egger’s motion in limine 
regarding his physical abuse of the family, (2) making various 
rulings on the reception of evidence and in overruling Egger’s 
objections to evidence, (3) denying Egger’s motion for a new 
trial based on newly discovered evidence, (4) imposing exces- 
sive sentences, (5) committing any plain error on the record, and 
(6) coaching the prosecutor on how to offer hearsay evidence. 
Further, Egger argues but did not assign error on the sufficiency 
of the evidence to support the verdict and on refusing to admit 
testimony from his therapist that Egger looked astonished and 
that he denied the sexual abuse. 


STANDARD OF REVIEW 

[2,3] With respect to Egger’s appeal regarding the admission 
of his violent acts against the family and the exclusion of his 
therapist’s statements, we note: “In all proceedings where the 
Nebraska Evidence Rules apply, admissibility of evidence is 
controlled by the rules, not judicial discretion, except in those 
instances under the rules when judicial discretion is a factor 
involved in the admissibility of evidence.” State v. Carter, 255 
Neb. 591, 596-97, 586 N.W.2d 818, 825 (1998). With respect to 
Egger’s motion for new trial, “[t]he standard of review for the 
denial of a motion for new trial is whether there was an abuse of 
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discretion by the trial court.” State v. Krutilek, 5 Neb. App. 853, 
865, 567 N.W.2d 797, 805 (1997). In regard to his claim of 
excessive sentences, “[a] sentence imposed within statutory lim- 
its will not be disturbed on appeal absent an abuse of discretion 
by the trial court.” State v. Pattno, 254 Neb. 733, 734, 579 
N.W.2d 503, 505 (1998), cert. denied 525 U.S. 1068, 119 S. Ct. 
796, 142 L. Ed. 2d 659 (1999). 

“A judicial abuse of discretion exists when reasons or rulings 
of a trial judge are clearly untenable, unfairly depriving a liti- 
gant of a substantial right and denying just results in matters 
submitted for disposition.” Cedars Corp. v. Sun Valley Dev. Co., 
253 Neb. 999, 1004, 573 N.W.2d 467, 471 (1998). 


ANALYSIS 
Motion in Limine. 

Egger made a motion in limine and objected throughout trial 
to any testimony regarding his physical abuse of M.D., D.D., 
T.D., and Melodie Egger. The State offered the testimony for the 
purpose of explaining why M.D. did not report the sexual abuse 
when she had the opportunity—because Egger had threatened 
her and she witnessed his violent tendencies against her and her 
family, making her fear real. The trial court admitted the evi- 
dence at trial. Egger argues its admission constituted error. 

Specifically, Egger made a continuing objection to testimony 
from several witnesses regarding his physical violence toward 
other family members. The evidence included an instance when 
Egger threw a hammer at M.D. and hit her in the leg, an instance 
when Egger pushed and kicked M.D. before school, another 
instance when he struck T.D. with his fist, yet another instance 
when he beat Melodie Egger to the point where she needed hos- 
pitalization, and several instances that M.D. testified to that 
“Thje just hit us all the time.” 

[B]ecause overruling a motion in limine is not a final ruling 
on admissibility of evidence and, therefore, does not pre- 
sent a question for appellate review, a question concerning 
admissibility of evidence which is the subject of a motion 
in limine is raised and preserved for appellate review by an 
appropriate objection to the evidence during trial. 
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State v. Coleman, 239 Neb. 800, 811, 478 N.W.2d 349, 356 
(1992). We review the trial court’s decision in admitting the evi- 
dence rather than when denying Egger’s motion in limine. 
Neb. Rev. Stat. § 27-404 (Reissue 1995) governs evidence of 
other crimes, wrongs, and acts. A hearing was held pursuant to 
§ 27-404(3), and Egger stipulated that if the judge heard the evi- 
dence of his acts of violence, the judge would find clear and 
convincing evidence that they had occurred. Once the judge was 
satisfied these acts occurred, the admissibility of the evidence 
rested on the following subsection: 
Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident. 
§ 27-404(2). The question becomes whether the trial court 
admitted the evidence of physical abuse for a proper purpose. 
[4-6] “It should be noted that [§ 27-]404(2)’s list of permissi- 
ble purposes is not exhaustive. ‘The “purposes” set forth in 
[§ 27-]404(2) are illustrative only and not intended to be exhaus- 
tive or mutually exclusive.” State v. Perrigo, 244 Neb. 990, 
1001, 510 N.W.2d 304, 311 (1994). Whether the evidence is 
admissible for any proper purpose under § 27-404(2) rests 
within the discretion of the trial court. State v. Carter, 255 Neb. 
591, 586 N.W.2d 818 (1998). “ ‘Evidence that is offered for a 
proper purpose is often referred to as having “special” or “inde- 
pendent relevance,” which means its relevance does not depend 
on its tendency to show propensity.’ ” State v. Sanchez, 257 Neb. 
291, 305, 597 N.W.2d 361, 373 (1999) (quoting State v. 
McManus, 257 Neb. 1, 594 N.W.2d 623 (1999)). Recognizing 
that “independent relevance” is synonymous with “proper pur- 
pose,” Sanchez stated: 
“[(T]his court’s [§ 27-]404(2) analysis considers whether 
the (1) evidence was relevant for some purpose other than 
to prove the character of a person to show that he or she 
acted in conformity therewith, (2) probative value of the 
evidence is substantially outweighed by its potential for 
unfair prejudice, and (3) trial court, if requested, instructed 
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the jury to consider the evidence only for the limited pur- 
pose for which it was admitted.” 
257 Neb. at 306, 597 N.W.2d at 373. 

Sanchez prescribed that henceforth any party wishing to offer 
evidence pursuant to § 27-404(2) must state on the record the 
specific purpose for which it is offered, and likewise the trial 
court must state the specific purpose for which it is received, and 
a limiting instruction, when requested, must explain the specific 
purpose to the jury. Unlike Sanchez, here the State’s purpose for 
offering this evidence was clear on the record. The trial court did 
not state the purpose for which it received the evidence, but that 
fact is not fatal here because Sanchez ruled “henceforth.” 

Considering the first prong of analysis, the State offered evi- 
dence of Egger’s acts of physical violence not to show that he 
acted in conformity therewith, but to explain why M.D. delayed 
in reporting his sexual abuse. This purpose has independent rel- 
evance, showing something wholly separate from Egger’s 
propensity to commit sex crimes or crimes of violence. Egger 
claimed that M.D. fabricated the allegations against him. He fur- 
ther argued that because M.D. had reported sexual abuse by her 
biological father when she was in the third grade, she would 
have known what Egger did to her was wrong and would have 
promptly reported it after the first occurrence. Because she did 
not, Egger argued she lacked credibility. The State offered the 
evidence of physical violence to counter Egger’s arguments. We 
consider only this purpose because the evidence does not fit 
under the other purposes listed by the State (intent, plan, pur- 
pose, motive, and design). The evidence would tend to give the 
jury a better understanding of the surrounding circumstances of 
the sexual abuse M.D. suffered. We do not believe the trial court 
abused its discretion in admitting this evidence for this purpose. 

Under the second prong, we look at the probative value of the 
evidence balanced against any prejudicial effect. Egger objected 
to this evidence as more prejudicial than probative. This balanc- 
ing rests in the discretion of the trial court, and on these facts 
and the purpose listed above, we do not find an abuse of that dis- 
cretion. As for the third prong, the record does not show that 
Egger requested any limiting instruction on the purpose of this 
evidence. In fact, the parties and the trial court discussed a lim- 
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iting instruction regarding hearsay evidence pertaining to the 
credibility of witnesses and opinion and reputation evidence for 
M.D.’s truthfulness; however, Egger approved that instruction 
in final form without any mention to the evidence at issue here. 


Various Rulings and Egger’s Emotional State. 

{7] Egger assigns error to “various rulings on reception of 
evidence, or in overruling defense counsel’s objections.” When 
assigning error to the admission or rejection of evidence, appro- 
priate references must be made to specific evidence against 
which objection is urged. State v. Cox, 231 Neb. 495, 437 
N.W.2d 134 (1989). “It is nof{t] part of the duty of this court to 
search a voluminous record for the purpose of ascertaining if 
there is error in it. .. . The function of an assignment of error is 
to specifically point out the exact instance of the alleged error.” 
Erving v. State, 174 Neb. 90, 101-02, 116 N.W.2d 7, 16 (1962). 
Egger’s assignment of error is too broad. 

However, Egger argues, but does not assign, that the trial 
court improperly kept out evidence of his emotional state. The 
State then responded to this argument in its brief. “[W]hen an 
assignment of error is generalized and vague, an appellate court 
will review the appeal if the specific contention made by the 
criminal defendant is set forth in his or her brief and the State, 
through its brief, has argued in response to that contention.” 
State v. Harper, 2 Neb. App. 220, 223, 508 N.W.2d 584, 586 
(1993). While we do not endorse this structure or style of brief 
writing, we take the latter argument to be the specific instance 
contemplated in the overly broad assignment of error. 

We review questions of law with an obligation to reach our 
conclusion independent of the determination made by the trial 
court. See Medical Protective Co. v. Schrein, 255 Neb. 24, 582 
N.W.2d 286 (1998). 

_ Egger attempted to offer through his therapist, Dr. Laura 
Gaudet, (1) that she observed Egger as “astonished” when he 
related to her the sex allegations made against him, (2) that 
Egger never admitted to her that he had sexual intercourse with 
M.D., and (3) that Egger denied having sexual intercourse with 
M.D. We believe the trial court properly excluded this testimony 
for two reasons. 
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First, this testimony was improper under Neb. Rev. Stat. 
§ 27-608(2) (Reissue 1995), which reads in pertinent part, 
“Specific instances of the conduct of a witness, for the purpose 
of attacking or supporting his credibility, other than conviction 
of crime as provided in section 27-609, may not be proved by 
extrinsic evidence.” We view this testimony as evidence used to 
bolster the credibility and believability of Egger at trial. Because 
Egger attempted to bring this in through a separate witness, we 
find that this evidence was inadmissible as extrinsic evidence of 
a specific instance of conduct to support his credibility. It also 
appears from the record that Egger attempted to have Dr. Gaudet 
testify as to her opinion, but he did not make an offer of proof on 
that testimony after the trial court sustained the State’s objection. 

This evidence was also clearly hearsay, not subject to the 
exception for medical diagnosis. We take both of Egger’s oral 
statements and his look of astonishment as inadmissible hearsay. 
See Neb. Rev. Stat. §§ 27-801(1) and 27-802 (Reissue 1995). All 
three are statements because they assert what Egger wished to 
prove by offering them, making them inadmissible as hearsay. 
We also find that these statements do not fall under the medical 
diagnosis exception, which covers “[s]tatements made for pur- 
poses of medical diagnosis or treatment and describing medical 
history, or past or present symptoms, pain or sensations, or the 
inception or general character of the cause or external source 
thereof insofar as reasonably pertinent to diagnosis or treatment.” 
Neb. Rev. Stat. § 27-803(3) (Reissue 1995). Dr. Gaudet was one 
of Egger’s anger therapists, and his statements to her regarding 
his astonishment at the charges and his innocence do not appear 
to be made for the purposes enumerated in the exception to the 
rule. We find the trial court properly excluded the testimony. 


Motion for New Trial. 

After the verdict and sentencing, Egger moved for a new trial 
based on (1) irregularity in the proceedings and an abuse of dis- 
cretion preventing a fair trial, (2) an excessive sentence, (3) 
insufficient evidence to support the verdict, (4) the verdict and 
judgment of the trial court being contrary to law, (5) error of law 
occurring at the trial and excepted to by Egger, and (6) newly 
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discovered evidence. The trial court followed Neb. Rev. Stat. 
§§ 29-2101 to 29-2103 (Reissue 1995) when ruling on Egger’s 
motion. According to § 29-2103, a motion for new trial must be 
brought within 10 days of the verdict unless the motion is based 
on newly discovered evidence. See, also, State v. Thompson, 
244 Neb. 375, 507 N.W.2d 253 (1993) (holding that motion for 
new trial not filed in conformity with statutory requirements as 
to time may not be considered on appeal). The jury found Egger 
guilty on August 12, 1998, and he filed his motion on September 
28. Accordingly, the trial judge properly ignored all grounds 
beyond the newly discovered evidence as untimely. 

Egger’s newly discovered evidence consisted of a statement 
by T.D. that M.D. had told her she never had sex with Egger and 
that she had made up the whole story. T.D. stated she did not 
come forward with this until after the trial because M.D. had 
threatened her to keep quiet. The trial court found this “new” 
evidence to be cumulative to the evidence already presented at 
trial and evidence only going to M.D.’s credibility. See State v. 
Hortman, 207 Neb. 393, 299 N.W.2d 187 (1980) (newly dis- 
covered evidence must, inter alia, be relevant and credible, not 
merely cumulative, and involve something other than credibility 
of witness). Based on the evidence, we find no abuse of discre- 
tion in the trial court’s decision. 


Excessive Sentences. 

“Sexual assault in the first degree is a Class II felony. The 
sentencing judge shall consider whether the actor caused serious 
personal injury to the victim in reaching a decision on the sen- 
tence.” § 28-319(2). A Class II felony is punishable by a mini- 
mum of | year’s imprisonment and a maximum of 50 years’ 
imprisonment. Neb. Rev. Stat. § 28-105 (Reissue 1995). Incest 
is a Class III felony. § 28-703(2). A Class III felony is punish- 
able by a minimum of | year’s imprisonment and a maximum of 
20 years’ imprisonment. § 28-105. Here, the trial court sen- 
tenced Egger within the applicable limits for each charge and 
properly considered the factors listed by statute. The record 
indicates no abuse of discretion by the trial court. 
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Plain Error. 
[8] The Nebraska Supreme Court has recently reaffirmed sev- 
eral notions regarding the doctrine of plain error. 
Errors which are neither assigned nor argued will not be 
considered by an appellate court. . .. Although an appellate 
court ordinarily considers only those errors assigned and 
discussed in the briefs, the appellate court may, at its 
option, notice plain error. . . . Plain error exists where there 
is error, plainly evident from the record but not complained 
of at trial, which prejudicially affects a substantial right of 
a litigant and is of such a nature that to leave it uncorrected 
would cause a miscarriage of justice or result in damage to 
the integrity, reputation, and fairness of the judicial process. 
(Citations omitted.) State v. Paul, 256 Neb. 669, 677, 592 
N.W.2d 148, 155 (1999). See, also, Neb. Ct. R. of Prac. 9D(1)d 
(rev. 1996). Plain error applies when an appellate court discov- 
ers error on the record; it is not a broad assertion to be assigned 
by the parties on appeal. 


Coaching Prosecutor. 

[9] Egger assigns, but does not argue, that the trial court 
coached the prosecutor on admitting hearsay evidence. Absent 
plain error, an appellate court will not address errors assigned 
but not discussed in the brief. See, e.g., State v. Merrill, 252 
Neb. 736, 566 N.W.2d 742 (1997); State v. Privat, 251 Neb. 233, 
556 N.W.2d 29 (1996); rule 9D(1)d. This assignment fails 
because Egger did not discuss it and because we could find no 
evidence of such conduct on the record. 


Sufficiency of Evidence. 

“[E]rrors which are argued but not assigned will not be con- 
sidered by an appellate court.” Pantano v. McGowan, 247 Neb. 
894, 897, 530 N.W.2d 912, 914 (1995). Accord Manske v. 
Manske, 246 Neb. 314, 518 N.W.2d 144 (1994). Egger argues 
but does not assign error regarding the sufficiency of the evi- 
dence. This argument fails because M.D.’s testimony, if believed 
by the jury, is clearly sufficient to support the jury’s verdict on 
both counts. See State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 
(1994) (stating that appellate court will not set aside guilty ver- 
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dict based on relevant evidence; conviction may be set aside 
only when evidence lacks probative force as matter of law). 


CONCLUSION 
For the above-stated reasons, we do not believe Egger’s 
appeal of his convictions can succeed upon any grounds he 
advances. Finding no error, we affirm. 
AFFIRMED. 
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Irwin, Chief Judge. 
I, INTRODUCTION 
Commercial Printing Co. (Commercial Printing) appeals 
from an order of the district court which sustained an objection 
by Eli’s, Inc. (Eli’s), to Commercial Printing’s intervening claim 
in this execution proceeding. On appeal, Commercial Printing 
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asserts that the district court erred in denying Commercial 
Printing’s request for a jury trial, in finding that Commercial 
Printing did not have a valid claim to the property being exe- 
cuted upon, and in overruling a motion for new trial. For the rea- 
sons stated herein, we affirm. 


II. BACKGROUND 

In 1994, Commercial Printing and the principals of Eli’s 
joined to form a new company, known as Commercial 
Lithographing, Inc. (Commercial Lithographing). (We note that 
at some relevant times during the events leading up to this case, 
Commercial Printing was known as Commercial Lithographing 
Co. For clarity, we will refer to the company as “Commercial 
Printing” throughout. Additionally, we will refer to the princi- 
pals of Eli’s as “Eli’s.”) The management agreement between 
the parties provided for Commercial Printing to be in charge of 
the day-to-day operations of Commercial Lithographing. The 
parties agreed to share any profits or losses experienced by 
Commercial Lithographing. 

Commercial Lithographing struggled financially from the 
inception of the company. Commercial Lithographing incurred 
debts to both Commercial Printing and Eli’s. In 1995, represen- 
tatives of Commercial Printing and Eli’s met to discuss selling 
the equipment of Commercial Lithographing. On September 17, 
1996, Eli’s filed a petition in the district court seeking a judg- 
ment against Commercial Lithographing for outstanding debt 
owed to Eli’s. On January 30, 1997, the court awarded Eli’s 
summary judgment in the amount of $36,888.96. 

On April 14, 1997, Eli’s filed a praecipe for the sheriff to exe- 
cute the January 30 judgment against Commercial 
Lithographing’s remaining assets, including but not limited to a 
paper cutter. On May 6, Commercial Printing filed an amended 
notice of an intervening claim. Commercial Printing alleged 
ownership of the cutter, pursuant to a bill of sale dated 
December 11, 1996, in the amount of $8,000. 

On May 12, 1997, Eli’s filed an objection to Commercial 
Printing’s intervening claim. Eli’s alleged that the transfer of the 
cutter was a fraudulent transfer and that reasonably equivalent 
value was not paid for the cutter. On July 31, 1998, the court 
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entered an order finding that Eli’s execution against the prop- 
erty, including the cutter, should proceed. The court found that 
Commercial Printing’s acquisition of the cutter bore numerous 
“badges of fraud”: the transfer occurred while Commercial 
Lithographing was insolvent and Commercial Printing was 
aware of the insolvency. Additionally, the court found that 
Commercial Printing was not a good faith transferee. 

On August 5, 1998, Commercial Printing filed a motion for 
new trial. The court’s journal entries indicate that the motion 
was overruled on September 3. Commercial Printing filed this 
timely appeal. 


Ill. ASSIGNMENTS OF ERROR 

On appeal, Commercial Printing has assigned four errors, 
which we consolidate for discussion to three. First, Commercial 
Printing alleges that the district court erred in denying 
Commercial Printing’s request for a jury trial. Second, 
Commercial Printing asserts that the district court erred in sus- 
taining Eli’s objection to the intervening claim. Third, 
Commercial Printing asserts that the district court erred in over- 
ruling the motion for new trial. 


IV. ANALYSIS 


1. JURY TRIAL 

Commercial Printing first asserts that the district court com- 
mitted reversible error by denying Commercial Printing’s 
request for a jury trial and in conducting a bench trial on the 
merits of the intervening claim. Commercial Printing specifi- 
cally requested a jury trial in a pleading captioned “Intervening 
Claimant’s Response to Plaintiff’s Objection” filed on June 27, 
1997, as well as orally before the court on July 2. The court 
denied the request, and the case proceeded as a bench trial on 
the merits. 

Commercial Printing’s claim of entitlement to a jury trial in 
this case is premised upon Neb. Rev. Stat. § 25-1523 (Reissue 
1995). Neb. Rev. Stat. §§ 25-1521 through 25-1523 (Reissue 
1995) govern the procedure to be followed when an intervening 
claimant makes a claim of ownership on property being levied 
upon pursuant to a judgment. Section 25-1521 provides that “the 
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court” is to make the relevant findings as to ownership and enter 
judgment accordingly. Section 25-1523, however, provides for a 
procedure to be followed “{iJf the jury” finds the intervening 
claimant’s claim of ownership to be valid. Commercial Printing 
alleges that this provision indicates that there is a right to a jury 
trial in matters such as the present case. We disagree. 

Our research of §§ 25-1521 through 25-1523 indicates that 
prior to 1973, all three sections specifically provided for a jury 
to be impaneled and for the jury to make the relevant determi- 
nations as to the intervening claimant’s claim of ownership. In 
1973, however, §§ 25-1521 and 25-1522 were specifically 
amended to remove all language concerning the jury and substi- 
tute language providing that “the court” make the relevant find- 
ings. Inexplicably, § 25-1523 was not amended. 

[1] Our review of the sections at issue indicates that 
§§ 25-1521 and 25-1522 provide the procedure to be followed 
when conducting the trial on the merits of the intervening 
claimant’s claim of ownership. Section 25-1523 provides a pro- 
cedure that can be followed by the executing plaintiff if the 
intervening claimant is successful. We think the longstanding 
principle of statutory construction that a specific statute takes 
precedence over a general statute because the specific statute is 
a specific expression of legislative will concerning the subject is 
applicable in the present case. State v. Barnett, 1 Neb. App. 708, 
511 N.W.2d 150 (1993). See Nebraska Equal Opp. Comm. v. 
State Emp. Retirement Sys., 238 Neb. 470, 471 N.W.2d 398 
(1991). Accordingly, because §§ 25-1521 and 25-1522 specifi- 
cally govern the procedure to be followed at the trial on the mer- 
its of the intervening claimant’s claim and § 25-1523 only pro- 
vides for procedures to be followed after the trial, we defer to 
intent expressed in §§ 25-1521 and 25-1522. We conclude the 
trial court did not err in denying Commercial Printing’s request 
for a jury. This assigned error is without merit. 


2. ELI’s OBJECTION 
Commercial Printing assigns as error the court’s sustaining of 
Eli’s objection to Commercial Printing’s intervening claim. 
Specifically, Commercial Printing assigns that the court erred in 
finding a fraudulent transfer and in finding that Commercial 
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Printing was not a good faith transferee. Essentially, 
Commercial Printing challenges both of these findings by the 
court on the basis of Commercial Printing’s allegation that it 
paid Commercial Lithographing a “reasonably equivalent 
value” for the cutter. 

We first feel it necessary to discuss the context in which we 
review this case. Although Eli’s objection alleged that the trans- 
fer of the cutter was fraudulent pursuant to the provisions of the 
Uniform Fraudulent Transfer Act (Act), Neb. Rev. Stat. § 36-701 
et seq. (Reissue 1998), we do not review the case as a case under 
the Act. Rather, we review the case pursuant to §§ 25-1521 and 
25-1522 to determine whether the district court committed error 
in finding that the intervening claimant did not have a legitimate 
right to the cutter. In that context, we do, however, consider the 
“badges of fraud” outlined in the Act, as the trial court used 
those considerations in reaching its determination. 

Section 36-705 outlines several factors to be considered in 
determining whether a transfer was fraudulent. Among those 
factors listed in § 36-705(b) are the following, all of which the 
court found to be relevant to the present case: 

(1) the transfer . . . was to an insider; 

(2) the debtor retained possession or control of the prop- 
erty transferred after the transfer; 

(3) the transfer... was .. . concealed; 

(4) before the transfer was made . . . the debtor had been 
sued or threatened with suit; 

(5) the transfer was of substantially all the debtor’s 
assets; 


(7) the debtor removed or concealed assets; 

(8) the value of the consideration received by the debtor 
was reasonably equivalent to the value of the asset 
transferred.... 

(9) the debtor was insolvent or became insolvent shortly 
after the transfer was made.... 

Section 36-709 provides that a transfer is not voidable as 
fraudulent if the debtor receives reasonably equivalent value for 
the asset being transferred. As such, Commercial Printing argues 
that the $8,000 paid to Commercial Lithographing was 
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reasonably equivalent to the fair market value of the cutter and 
that, accordingly, the transfer should not be held to be fraudulent. 

The record in the present case reveals that, at all relevant 
times, Commercial Printing handled the daily operations and 
management of Commercial Lithographing’s business. There is 
evidence that even after the transfer of the cutter occurred, the 
actual machine did not move to any different location than 
where it was prior to the transfer. Despite the pendency of a suit 
by Eli’s to get a judgment against Commercial Lithographing, 
Commercial Printing and Commercial Lithographing did not 
disclose the transfer until Eli’s attempted to execute on the judg- 
ment several months later. The evidence indicates that the cutter 
was the only tangible asset left belonging to Commercial 
Lithographing and that Commercial Lithographing was insol- 
vent at the time of the transfer. Finally, there was disputed evi- 
dence concerning the value of the cutter, but there was evidence 
from which the value could be set as much as three times higher 
than what Commercial Printing paid for it. 

[2] When reviewing factual determinations of a trial court in 
a bench trial, an appellate court presumes that the trial court 
decided the controverted facts in favor of the successful party, 
and those factual findings will not be disturbed on appeal unless 
clearly erroneous. See, Struve Enter. v. Travelers Ins. Co., 243 
Neb. 516, 500 N.W.2d 580 (1993); Schuessler v. Benchmark 
Mktg. & Consulting, 243 Neb. 425, 500 N.W.2d 529 (1993). We 
do not find the court’s conclusions to be clearly erroneous in the 
present case. This assigned error is without merit. 


3. MOTION FOR NEW TRIAL 
Commercial Printing also alleges the court erred in overrul- 
ing the motion for new trial. Commercial Printing does not 
assert as a basis for new trial any objections other than those 
previously discussed herein. In light of our conclusions above, 
we need not discuss this assigned error further. 


V. CONCLUSION 
Finding no reversible error, we affirm the district court’s 
order. 
AFFIRMED. 
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Irwin, Chief Judge. 
« I. INTRODUCTION 

Sandra Faye Robertson appeals the order of the district court 
for Douglas County in which the court sustained the motion for 
reconsideration of the defendant, Motor Club Insurance 
Association (Motor Club); sustained Motor Club’s motion for 
summary judgment; and dismissed Robertson’s petition with 
prejudice. The petition in this case was originally filed by 
Kristie R. Keifer against Motor Club seeking to recover dam- 
ages sustained by Keifer due to the alleged negligence of Motor 
Club’s insured. The parties agree that at some point, Keifer’s 
next of kin, Robertson, was substituted as the plaintiff in this 
case. For the reasons stated herein, we affirm. 


II. FACTUAL BACKGROUND 
On May 27, 1997, Keifer filed a petition against Motor Club. 
In her petition, she alleged that she had suffered injuries in an 
automobile accident due to the negligence of Alfred L. Sivers 
and that Sivers was insured by a Motor Club automobile insur- 
ance policy providing liability coverage for injuries such as 
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those sustained by Keifer. The petition further alleged that 
Sivers died as a result of the accident. Subsequently, both par- 
ties moved for summary judgment. Following a hearing held 
May 22, 1998, both motions were denied. 

On August 10, 1998, Motor Club moved the court to recon- 
sider the order denying Motor Club’s motion for summary judg- 
ment. In Motor Club’s motion, it indicated that following the 
denial of its motion for summary judgment, it had filed an appli- 
cation for leave to file an original action and verified petition for 
writ of mandamus with the Nebraska Supreme Court. In Motor 
Club’s petition, it sought an order directing the district court to 
enter an order sustaining Motor Club’s motion for summary 
judgment. According to Motor Club’s motion for reconsidera- 
tion, the Supreme Court entered the following order: “ ‘Leave to 
docket original action denied, but see Medical Protective Co. v. 
Schrein, 255 Neb. 24 (1998).’ ” On October 28, Robertson filed 
a motion for reconsideration of the denial of her motion for 
summary judgment and of the court’s ruling regarding some 
affidavits. 

On October 29, 1998, a hearing was held on Motor Club’s 
motion for reconsideration. No evidence was received. In an 
order filed November 5, the district court sustained Motor 
Club’s motion for reconsideration, sustained Motor Club’s 
motion for summary judgment, and dismissed the case with 
prejudice. From this order, Robertson timely appealed. We note 
that Robertson did not request, and the record before us does not 
contain, a bill of exceptions of the hearing on the original 
motions for summary judgment or the court’s ruling on 
Robertson’s motion for reconsideration. 


III. ASSIGNMENTS OF ERROR 

On appeal, Robertson claims that the district court erred in 
sustaining Motor Club’s motion for summary judgment and dis- 
missing her case, in failing to grant her motion for reconsidera- 
tion of the ruling as to her objection to certain affidavits, in fail- 
ing to grant her motion for summary judgment as to liability, 
and in failing to sustain her objection to Motor Club’s affidavits 
in opposition to her motion for summary judgment. 


760 8 NEBRASKA APPELLATE REPORTS 


IV. ANALYSIS 

We need only address whether the district court erred in 
granting Motor Club’s motion for reconsideration and in grant- 
ing Motor Club’s motion for summary judgment. After hearing 
argument, the district court granted Motor Club’s motions for 
reconsideration and for summary judgment based on the holding 
in Medical Protective Co. v. Schrein, 255 Neb. 24, 582 N.W.2d 
286 (1998). 

[1,2] In Schrein, the Nebraska Supreme Court stated that “as 
a general rule, there is no privity between an injured person and 
the tort-feasor’s liability insurer. For this reason, direct actions 
against liability insurance carriers based on the negligence of 
the insured are not permitted in Nebraska.” Jd. at 30, 582 
N.W.2d at 290. Accord, West Neb. Gen. Hosp. v. Farmers Ins. 
Exch., 239 Neb. 281, 475 N.W.2d 901 (1991); State Auto. & 
Cas. Underwriters v. Farmers Ins. Exchange, 204 Neb. 414, 282 
N.W.2d 601 (1979). Neb. Rev. Stat. § 44-508 (Reissue 1998) 
provides an exception to this rule in the event the insured is 
insolvent or bankrupt. In that event, an action may be main- 
tained within the terms and limits of the insurance policy by the 
injured person or his or her heirs against the insurer company. 
Based upon the allegations in the petition before us, this excep- 
tion is not applicable in this case. 

In Robertson’s brief, she argues that she can maintain the 
present action against Motor Club based upon the holding in 
Tank v. Peterson, 214 Neb. 34, 332 N.W.2d 669 (1983). In Tank, 
Willis H. Tank and Marva Lea Tank were passengers in a plane 
piloted by Donald E. Peterson. The plane crashed, killing all 
aboard. In county court, the personal representative of the Tank 
estates filed’ claims against Peterson’s estate based upon 
Peterson’s negligence. The personal representative of the Tank 
estates subsequently filed a wrongful death action in the district 
court against Peterson’s estate based upon Peterson’s negli- 
gence. The personal representative of the Tank estates then dis- 
missed the claims it had filed in county court. In district court, 
Peterson’s estate filed a motion for summary judgment, which 
was granted on the basis that the wrongful death action was 
barred by Nebraska’s nonclaim statute, Neb. Rev. Stat. 
§ 30-2486 (Reissue 1979). 
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On appeal, the Nebraska Supreme Court held that any claims 
against the assets of the estate were barred due to the voluntary 
dismissal of the county court action after the time limitation of 
the nonclaim statute had passed. However, the court further held 
that “the plaintiffs are not barred from maintaining an action 
against the decedent’s insurer to the extent there is insurance 
coverage available.” 214 Neb. at 37, 332 N.W.2d at 671. In sup- 
port, the court quoted Neb. Rev. Stat. § 30-2485(c) (Reissue 
1979), which provides that “[nJothing in this section affects or 
prevents .. . to the limits of the insurance protection only, any 
proceeding to establish liability of the decedent or the personal 
representative for which he is protected by liability insurance.” 
This statutory language remains almost unchanged. 

However, the above language is limited by the facts before 
the Tank court. The Tank court reversed the judgment and 
remanded the case for further proceedings against the estate of 
the alleged tort-feasor. The Tank case was not a direct action 
against an insurer. Based on the Jank holding, any award in the 
case would be limited to the amount of liability insurance, and 
as a result, the insurer would be responsible for paying any 
award. Subsequent to the Zank decision, the Nebraska Supreme 
Court again held that direct actions against liability insurance 
carriers based on the negligence of the insured are not permitted 
in Nebraska. See Medical Protective Co. v. Schrein, 255 Neb. 
24, 582 N.W.2d 286 (1998). 

For these reasons, we conclude that the Tank holding is inap- 
plicable to the case before us. We conclude that direct actions 
against liability insurance carriers, such as the one before us, are 
not permitted in Nebraska. Therefore, Robertson is not able to 
directly sue Motor Club based on the negligence of Motor 
Club’s insured, Sivers. On this basis, the district court properly 
granted summary judgment in favor of Motor Club and dis- 
missed Robertson’s petition with prejudice. We affirm. 

AFFIRMED, 
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IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges. 


SIEVERS, Judge. 

Robert R. Johnson was charged by information with first 
degree sexual assault to which he entered a plea of not guilty. 
After a jury trial in August 1998 in the Adams County District 
Court, Johnson was convicted and sentenced to not less than 3 
nor more than 5 years’ imprisonment. Johnson now appeals to 
this court. 
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BACKGROUND 

Johnson was charged by an information filed in the Adams 
County District Court with first degree sexual assault of M.L.H. 
on or between December 22 and 23, 1995, 

M.L.H. first became acquainted with Johnson in August 1994 
when she was dating Dave Wolz, Johnson’s friend and room- 
mate. M.L.H. dated Wolz for about 6 months and socialized 
with Johnson and his girl friend, Kelly Fielder, during this time 
period. Fielder was M.L.H.’s best friend at that time. After 
M.L.H. and Wolz stopped dating, M.L.H. continued to socialize 
with Johnson and Fielder. 

M.L.H., Johnson, and Fielder took a trip to Kansas City, 
Missouri, in July 1995. The three shared a hotel room, with 
Fielder and Johnson sharing one bed and M.L.H. in another. On 
this trip, M.L.H. testified that Johnson unlocked the bathroom 
door while she was taking a shower, which made her uncom- 
fortable. Johnson made the suggestion that M.L.H., Fielder, and 
he should have a “threesome,” to which M.L.H. said no and that 
she did not want to do anything with him of such a nature. 

Both M.L.H. and Johnson testified that Johnson flirted with 
M.L.H. and repeatedly asked her to have sex with him, and that 
she always said no. M.L.H. stated that she was not attracted to 
Johnson and testified that Johnson’s advances got to the point 
that they did not bother her. 

On December 22, 1995, Fielder and Johnson picked M.L.H. 
up in Johnson’s car, and the three went to a bar together. At the 
bar, the three danced and had drinks. M.L.H. drank five to six 
drinks and testified that Johnson probably had more. At about 
11:30 p.m., the three left and returned to Johnson and Fielder’s 
apartment. After staying there for approximately 10 minutes, 
M.L.H. stated that she did not feel well and wanted to go home. 
Johnson told Fielder that he would take M.L.H. home and that 
Fielder should stay there at the apartment. Johnson and M.L.H. 
then got in Johnson’s car to go to M.L.H.’s home, where she 
lived with her parents, which was approximately four blocks 
away. From this point forward, the testimony is in conflict. 

M.L.H. testified that on the way to her house, Johnson did not 
turn when she expected him to, but, rather, drove another block, 
turned left, and parked the car. At this time, Johnson tured 
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toward M.L.H., grabbed her left leg, and pulled it over to the 
side between the back of the seat and his body. M.L.H.’s head 
was caught by the door. She told Johnson that she wanted to go 
home, but he did not let her leave. Johnson unbuttoned and 
pulled down her pants, pulled her shirt and bra up, lifted her 
right leg, and performed oral sex on her. M.L.H. tried to push 
him away, but could not because her legs were caught, as was 
her head. Johnson then had intercourse with M.L.H. and stopped 
after a few minutes. M.L.H. stated that Johnson stopped 
“because he said he didn’t want to get me pregnant.” M.L.H. tes- 
tified that she did not want to have intercourse with Johnson and 
communicated that to him by telling him no during the incident. 
She stated at trial that “[dJuring the whole thing I was saying no 
and trying to push him off, and I was crying and said I wanted 
to go home.” Afterward, Johnson pulled up his pants and told 
M.L.H. to put her clothes back on. Johnson then drove M.L.H. 
home. When they arrived at M.L.H.’s home, Johnson told her to 
quit crying. 

Johnson’s testimony describes a consensual sexual encounter. 
He testified that M.L.H. had kissed him on the lips prior to that 
night and that during the drive to M.L.H.’s house, he gave her a 
kiss and she “French” kissed him. According to his testimony, 
Johnson then parked the car, things progressed, and M.L.H. 
helped him take one of her shoes off and her jeans off one of the 
legs. Johnson stated that he performed oral sex on her and that 
then, they had consensual sexual intercourse. He also testified 
that during the encounter, M.L.H. was giggling, did not say no 
or stop, and did not try to hit, push, or kick him. Johnson stated 
that he stopped having intercourse with her when she began to 
cry because she was afraid she would get pregnant. M.L.H. 
denies that this is how the incident occurred. 

Johnson delivered M.L.H. to her house. When M.L.H. 
entered her home, her mother was still up. The mother testified 
that while she noticed nothing unusual about her daughter’s 
clothes or hair, she thought her daughter looked upset. M.L.H. 
told her mother that she was going to take a bath and go to bed, 
but did not tell her about what had happened with Johnson. 
M.L.H.’s mother testified that her daughter complained, after 
that night, of a stomach ache and was not eating very well. 
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M.L.H. did not seek medical treatment after the encounter 
with Johnson. 

On December 23, 1995, M.L.H. visited Fielder and Johnson 
at their apartment, where M.L.H., Fielder, and Johnson 
exchanged Christmas gifts. M.L.H. then followed Fielder and 
Johnson in her car to a bar, where the three stayed for approxi- 
mately 2 hours. M.L.H. then drove herself home. On December 
26, M.L.H. told a few friends, including Fielder, about the inci- 
dent that had occurred with Johnson. She then reported it to the 
police and also informed her mother about what had happened 
with Johnson. 

On December 26, 1995, when M.L.H. told Fielder about the 
incident, Fielder moved out of the apartment she shared with 
Johnson. However, she moved back in after a while, and 
Johnson was still her boyfriend at the time of the trial. 

Johnson and Fielder both testified that when Johnson arrived 
back at his and Fielder’s apartment, he told Fielder that he and 
M.L.H. had consensual sex. However, when Fielder was inter- 
viewed by police several days after the incident between M.L.H. 
and Johnson, she stated that when Johnson returned home, he 
told her that nothing had happened. 

At Johnson’s trial, the prosecution asked M.L.H. if she and 
Wolz had had sexual intercourse during their relationship, in an 
apparent foundational effort to show that M.L.H. knew what 
sexual intercourse was and that thus, she understood and could 
testify that the incident with Johnson involved sexual inter- 
course. Johnson attempted to cross-examine M.L.H. further 
regarding her sexual relationship with Wolz. The prosecution 
objected, relying on Nebraska’s rape shield law, Neb. Rev. Stat. 
§ 28-321 (Reissue 1995). The district court sustained the objec- 
tion because Johnson had not given the required statutory 
15 days’ notice concerning this line of inquiry and because such 
evidence was irrelevant. 

Johnson thereafter made an offer of proof. Johnson intended 
to question M.L.H. about an incident that allegedly occurred 
while she was dating Wolz. Johnson alleges that while M.L.H. 
and Wolz were having sexual intercourse, they called Johnson 
and Fielder into the room to watch them. Johnson asserts that he 
should have been allowed to cross-examine M.L.H. about this 
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incident to show that M.L.H.’s testimony that she felt uncom- 
fortable when Johnson walked into the bathroom in Kansas City 
while she was taking a shower was untrue. 


ASSIGNMENTS OF ERROR 

Johnson assigns five errors. The district court (1) erred in 
failing to grant Johnson’s motion for a directed verdict at the 
close of all the evidence, (2) erred in failing to grant his motion 
for a new trial because the verdict entered is contrary to law, (3) 
abused its discretion in refusing to place him on probation, (4) 
abused its discretion in imposing a sentence which was exces- 
sive and disproportionate to the severity of the offense when 
considered with his background and prior record, and (5) erred 
in failing to allow him to fully cross-examine and confront the 
witnesses against him. 


ANALYSIS 


Denial of Motion for Directed Verdict. 

Johnson first argues that his motion for a directed verdict at 
the close of all the evidence should have been granted by the 
trial court. 

[1] Whether a trial court should have granted a motion for 
directed verdict at the close of the State’s case is a question of 
law. State v. McBride, 250 Neb. 636, 550 N.W.2d 659 (1996). 
On a question of law, an appellate court is obligated to reach a 
conclusion independent of the determination reached by the 
court below. State v. Arnold, 253 Neb. 789, 572 N.W.2d 74 
(1998); State v. McBride, supra. 

[2] Regardless of whether evidence is direct, circumstantial, 
or a combination thereof, and regardless of whether the issue is 
labeled as failure ty direct a verdict, insufficiency of evidence, 
or failure to prove a prima facie case, the standard of review is 
the same: In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the credibil- 
ity of the witnesses, or reweigh the evidence; such matters are 
for the finder of fact, and a conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient to 
support the conviction. State v. Larsen, 255 Neb. 532, 586 
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N.W.2d 641 (1998); State v. Jacob, 253 Neb. 950, 574 N.W.2d 
117 (1998); State v. Becerra, 253 Neb. 653, 573 N.W.2d 397 
(1998). 

[3] A directed verdict in a criminal case is proper only when 
there is a complete failure of evidence to establish an essential 
element of the crime charged or the evidence is so doubtful in 
character and lacking probative value, that a finding of guilt 
based on such evidence cannot be sustained. State v. McBride, 
supra; State v. Dyer, 245 Neb. 385, 513 N.W.2d 316 (1994); 
State v. Hirsch, 245 Neb. 31, 511 N.W.2d 69 (1994). If there is 
any evidence which will sustain a finding for the party against 
whom a motion for directed verdict is made, the case may not be 
decided as a matter of law. State v. Hirsch, supra. 

The crime of first degree sexual assault requires proof that the 
defendant subjected the victim to sexual penetration and over- 
came the victim by force; threat of force, express or implied; 
coercion; or deception or knew that the victim was mentally or 
physically incapable of resisting. Neb. Rev. Stat. § 28-319 
(Cum. Supp. 1994). 

It is clear from the record that the trial court found the evi- 
dence sufficient to submit the case to the jury. Johnson admitted 
to sexual penetration, and M.L.H. testified as to force used by 
Johnson to accomplish penetration. There was also ample testi- 
mony as to M.L.H.’s lack of consent. Although Johnson said that 
this was consensual sex, the credibility of witnesses and con- 
flicts in the evidence is for the jury, as trier of fact, to determine. 
See State v. Lopez, 249 Neb. 634, 544 N.W.2d 845 (1996). 

There was neither a failure of proof of an element of the 
crime charged nor evidence so doubtful in character and lacking 
in probative value, that a finding of guilt could not be sustained. 
See, State v. Morley, 239 Neb. 141, 474 N.W.2d 660 (1991); 
State v. Thomas, 238 Neb. 4, 468 N.W.2d 607 (1991). The pros- 
ecution’s evidence, if believed, was obviously sufficient to sus- 
tain the conviction. There was no error in denying the motion for 
a directed verdict. 


Denial of Motion for New Trial on Evidentiary Grounds. 
Johnson next contends that he is entitled to a new trial 
because the verdict was contrary to law. Specifically, Johnson 


768 8 NEBRASKA APPELLATE REPORTS 


argues that he was “denied his right to fully cross-examine the 
victim” and therefore “has been denied his right of confronta- 
tion and should receive a new trial.” Brief for appellant at 7. 

[4] Where the statutes embodying the rules of evidence apply, 
the admission of evidence is controlled by rule and not by judi- 
cial discretion, except where judicial discretion is a factor 
involved in assessing admissibility. State v. Earl, 252 Neb. 127, 
560 N.W.2d 491 (1997) (under rape shield law, admissibility of 
prior sexual behavior of victim is primarily one of relevance); 
Main Street Movies v. Wellman, 251 Neb. 367, 557 N.W.2d 641 
(1997). The admissibility of evidence is reviewed for an abuse 
of discretion where, as here, the Nebraska Evidence Rules com- 
mit the evidentiary question at issue to the discretion of the trial 
court. State v. Earl, supra; State v. McBride, 250 Neb. 636, 550 
N.W.2d 659 (1996). 

Johnson asserts that the district court erred in excluding cer- 
tain evidence of M.L.H.’s past sexual behavior under Nebraska’s 
rape shield law, codified at § 28-321. He argues that his right to 
cross-examine M.L.H. was unfairly limited by the district court 
as to matters going to the credibility of M.L.H.’s testimony on 
direct examination. 

Section 28-321 provides in part: 

(1) If the defendant intends to offer evidence of specific 
instances of the victim’s past sexual behavior, notice of 
such intention shall be given to the prosecuting attorney and 
filed with the court not later than fifteen days before trial. 

(2) Upon motion to the court by either party in a prose- 
cution in a case of sexual assault, an in camera hearing 
shall be conducted in the presence of the judge, under 
guidelines established by the judge, to determine the rele- 
vance of evidence of the victim’s or the defendant’s past 
sexual behavior. 

The district court found that since Johnson did not give the 
required 15 days’ notice of the proffered evidence, he could not 
introduce such testimony at trial, even if elicited through cross- 
examination. Johnson argued that the notice provision in 
§ 28-321 did not apply, as he did not learn of this until during 
the trial and because he was not offering the evidence, but, 
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rather, only cross-examining M.L.H. regarding a matter already 
inquired into by the prosecution. 

Section 28-321 further provides, in pertinent part, as follows: 
Evidence of a victim’s past sexual behavior shall not be 
admissible unless such evidence is: (a) Evidence of past 
sexual behavior with persons other than the defendant, 
offered by the defendant upon the issue whether the 
defendant was or was not, with respect to the victim, the 
source of any physical evidence, including but not limited 
to, semen, injury, blood, saliva, and hair; or (b) evidence of 
past sexual behavior with the defendant when such evi- 
dence is offered by the defendant on the issue of whether 
the victim consented to the sexual behavior upon which the 
sexual assault is alleged if it is first established to the court 
that such activity shows such a relation to the conduct 
involved in the case and tends to establish a pattern of con- 
duct or behavior on the part of the victim as to be relevant 
to the issue of consent. 

[5] In State v. Earl, 252 Neb. 127, 134, 560 N.W.2d 491, 496 

(1997), the Nebraska Supreme Court wrote: 

Under this statute, evidence of a complainant’s prior 
sexual behavior is inadmissible unless it tends to prove one 
of the two explicitly stated exceptions; i.e., source of phys- 
ical evidence, or consent. The legislative purpose and his- 
tory of the rape shield law is amply discussed in State v. 
Hopkins, 221 Neb. 367, 377 N.W.2d 110 (1985), and State 
v. Schenck, 222 Neb. 523, 384 N.W.2d 642 (1986). Stated 
briefly, the statutory purpose was to protect sexual assault 
victims from grueling cross-examination concerning their 
previous sexual behavior, which often elicited evidence of 
questionable relevance to the case being tried. See id. 

Johnson’s stated purpose for offering such evidence was to 

rebut certain testimony of M.L.H., not to establish the source of 
physical evidence or to prove M.L.H.’s consent. During direct 
examination of M.L.H., the prosecutor asked M.L.H. if she and 
Wolz had sexual intercourse during their relationship, in an 
apparent effort to show that M.L.H. knew what sexual inter- 
course was, and that the incident with Johnson was sexual inter- 
course. Johnson’s offer of proof was that he intended to question 
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M.L.H. about an alleged incident in which M.L.H. and Wolz 
were having sexual intercourse and called Johnson and Fielder 
into the room to watch them. Johnson asserts that he should have 
been allowed to cross-examine M.L.H. about this incident to 
show that M.L.H.’s testimony that she felt uncomfortable when 
Johnson walked into the bathroom in Kansas City while she was 
taking a shower was untrue. Thus, since the stated purpose for 
the evidence was not to show another source of physical evi- 
dence or that M.L.H. consented on the night in question, the dis- 
trict court properly disallowed such questioning of the victim. 
The district court’s ruling was consistent with the restrictive lan- 
guage and intent of § 28-321. 

Nonetheless, Johnson contends that in the circumstances of a 
particular case, evidence of a victim’s prior sexual behavior may 
be so relevant and probative that the defendant’s right to present — 
it is constitutionally protected, notwithstanding the rape 
shield law. 

The right of a person accused of a crime to confront the wit- 
nesses against him or her is a fundamental right guaranteed by 
the 6th Amendment to the U.S. Constitution, as incorporated in 
the 14th Amendment, as well as by article I, § 11, of the 
Nebraska Constitution. See, Davis v. Alaska, 415 U.S. 308, 94 
S. Ct. 1105, 39 L. Ed. 2d 347 (1974); State v. Johnson, 255 Neb. 
865, 587 N.W.2d 546 (1998); State v. Privat, 251 Neb. 233, 556 
N.W.2d 29 (1996); State v. Hartmann, 239 Neb. 300, 476 
N.W.2d 209 (1991). The Sixth Amendment provides: “In all 
criminal prosecutions, the accused shall enjoy the right . . . to be 
confronted with the witnesses against him [and] to have com- 
pulsory process for obtaining witnesses in his favor... .” 

In State v. Thaden, 210 Neb. 622, 627, 316 N.W.2d 317, 321 
(1982), quoting Chambers vy. Mississippi, 410 U.S. 284, 93 S. 
Ct. 1038, 35 L. Ed. 2d 297 (1973), the Nebraska Supreme Court 
noted that the right of cross-examination “ ‘is implicit in the 
constitutional right of confrontation’” and is “‘“an essential 
and fundamental requirement for the kind of fair trial which is 
this country’s constitutional goal.”’” Further, the court recog- 
nized that “‘[t]he right of a defendant to engage in a searching 
and wide-ranging cross-examination is an essential requirement 
for a fair trial.’ State v. Thaden, 210 Neb. at 627, 316 N.W.2d 


STATE v. JOHNSON 771 
Cite as 8 Neb. App. 762 


at 321, quoting United States v. Jones, 557 F.2d 1237 (8th 
Cir. 1977). 
In State v. Privat, 251 Neb. at 248, 556 N.W.2d at 38, the 
Nebraska Supreme Court held that 

an accused’s constitutional right of confrontation is vio- 
lated when either (1) he or she is absolutely prohibited 
from engaging in otherwise appropriate cross-examination 
designed to show a prototypical form of bias on the part of 
the witness, or (2) a reasonable jury would have received a 
significantly different impression of the witness’ credibil- 
ity had counsel been permitted to pursue his or her pro- 
posed line of cross-examination. 

[6] The cross-examination which Johnson could not perform 
goes to M.L.H.’s credibility, not to any bias on her part. 
However, the constitutionality of the rape shield law has been 
upheld. In State v. Schenck, 222 Neb. 523, 384 N.W.2d 642 
(1986), the court found that the almost total prohibition on the 
introduction of evidence of the victim’s prior sexual behavior 
does not unconstitutionally restrict a defendant’s rights. Implicit 
in that holding is the notion that the rape shield law does not 
unconstitutionally interfere with the defendant’s right of con- 
frontation of the witnesses against the defendant. See, also, 
Michigan v. Lucas, 500 U.S. 145, 111 S. Ct. 1743, 114 L. Ed. 2d 
205 (1991) (holding that defendant’s right to present testimony 
may have to bow to other legitimate interests in criminal trial 
process in court’s rejection of challenge to Michigan rape shield 
law). Thus, Johnson’s argument lacks merit. 

In a criminal case, a motion for new trial is addressed to the 
discretion of the trial court, and unless an abuse of discretion is 
shown, the trial court’s determination will not be disturbed. 
State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 (1998); State v. 
Jacob, 253 Neb. 950, 574 N.W.2d 117 (1998); State v. Kula, 252 
Neb. 471, 562 N.W.2d 717 (1997); State v. Severin, 250 Neb. 
841, 553 N.W.2d 452 (1996). An abuse of discretion takes place 
when the court’s reasons or rulings are clearly untenable and 
unfairly deprive a litigant of a substantial right and a just result. 
State v. Hill, 255 Neb. 173, 583 N.W.2d 20 (1998). As previ- 
ously discussed, the district court did not err by limiting the 
scope of Johnson’s cross-examination of M.L.H. regarding her 
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prior sexual behavior. The evidence from the offer of proof was 
not so “relevant and probative” that any constitutional right to 
prevent it, which has not yet been determined to be part of the 
Sixth Amendment, would be triggered even if such right existed. 
See State v. Sanchez, 257 Neb. 291, 597 N.W.2d 361 (1999). 
Thus, the trial court did not abuse its discretion in denying 
Johnson’s motion for new trial. 


Determination of Sentence. 

We now consider Johnson’s argument that we should reduce 
his sentence. A sentence within statutory limits will not be dis- 
turbed on appeal absent an abuse of discretion by the trial court. 
State v. Torres, 256 Neb. 380, 590 N.W.2d 184 (1999). Whether 
the sentence imposed is probation or incarceration is a matter 
within the discretion of the trial court, and a judgment denying 
probation will be upheld unless the trial court abuses its discre- 
tion. State v. Stahl, 240 Neb. 501, 482 N.W.2d 829 (1992); State 
v. Alford, 6 Neb. App. 969, 578 N.W.2d 885 (1998). An abuse of 
discretion takes place when the sentencing court’s reasons or 
rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. State v. Hill, supra. 

The appropriateness of a sentence is necessarily a subjective 
judgment and includes the sentencing judge’s observation of the 
defendant’s demeanor and attitude and all the facts and circum- 
stances of the defendant’s life. State v. White, 256 Neb. 536, 590 
N.W.2d 863 (1999); State v. Harrison, 255 Neb. 990, 588 
N.W.2d 556 (1999). In imposing a sentence, a sentencing judge 
should consider the defendant’s age, mentality, education, expe- 
rience, and social and cultural background, as well as his or her 
past criminal record or law-abiding conduct, motivation for the 
offense, nature of the offense, and the amount of violence 
involved in the commission of the crime. State v. White, supra; 
State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). 

Johnson is a 46-year-old divorced Caucasian male with two 
children, ages 19 and 15. He has a high school diploma and has 
an associate’s degree from a community college in carpentry. At 
the time of sentencing, he was employed by a construction com- 
pany earning $8.85 per hour. Johnson has a lengthy criminal 
record dating back to 1968, including such offenses as larceny, 
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burglary, forgery, possession of marijuana, assault, shoplifting, 
and driving under the influence. In addition, he spent 2 years in 
the Nebraska Penal and Correctional Complex for carrying a 
concealed weapon. Most recently, in 1996, Johnson served 
60 days in jail and received 3 years’ probation for the unlawful 
distribution of a controlled substance. 

Pursuant to § 28-319, first degree sexual assault is a Class I 
felony, which carries with it a penalty of a l-year minimum and 
50-year maximum sentence of imprisonment. The district 
court’s sentence in the instant case of not less than 3 nor more 
than 5 years’ imprisonment was well within the range of possi- 
ble penalties for a Class II felony. The trial court did not abuse 
its discretion in sentencing Johnson. 

AFFIRMED. 


THE COUNTY OF CHERRY, NEBRASKA, APPELLEE, V. 
DouGLas R. TETHEROW AND ERMA G. TETHEROW, APPELLANTS. 
601 N.W. 2d 804 


Filed October 26, 1999. No. A-98-770. 


1. Judgments: Appeal and Error. In reviewing questions of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 

2. Pleadings: Claims. In order to be entitled to a setoff, the party claiming it must plead 

the setoff in the answer. 

Judgments, It is improper to first raise the issue of a setoff in a postjudgment motion. 

4. Courts: Judgments: Appeal and Error. Upon remand by an appellate court, no 
modification of the judgment so directed can be made by the trial court. 


_ 


Appeal from the District Court for Cherry County: WILLIAM 
B. CASSEL, Judge. Reversed. 


Michael B. Kratville, of Terry & Kratville Law Offices, for 
appellants. 


William S. Dill, of Quigley, Dill & Quigley, and Ronald L. 
Comes, of McGrath, North, Mullin & Kratz, P.C., for appellee. 


IRWIN, Chief Judge, and S1EVERS and CarRLson, Judges. 
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SIEVERS, Judge. 

Douglas R. Tetherow and Erma G. Tetherow appeal the dis- 
trict court’s granting of a motion made by the County of Cherry, 
Nebraska (County). The County’s motion was to allow it to set 
off the amount of personal property taxes owed by the 
Tetherows against a judgment the County owed to the Tetherows 
from a refund of real property taxes. 


BACKGROUND 

The genesis of this matter is that the County originally 
asserted that it was owed back real estate taxes from the 
Tetherows. The Tetherows paid the amount allegedly owed to 
the County, then sued for a refund in the district court for Cherry 
County. On July 29, 1996, the district court entered a decree 
ordering the County to pay the Tetherows a refund in the amount 
of $7,219.41, plus interest from June 9, 1994. The County 
appealed that decision to this court, and we affirmed in a mem- 
orandum opinion filed March 5, 1998 (case No. A-96-1127). 

After we affirmed the judgment, the County filed a motion in 
May 1998, asking the district court to find that it had fully paid 
and satisfied the judgment by depositing $7,825 with the clerk 
of the court. The County asserted in the motion that the 
Tetherows owed it personal property taxes totaling $3,426.22. 
These taxes had been levied and assessed against certain per- 
sonal property belonging to the Tetherows from 1983 to 1986. 
The County sought to set off the $3,426.22 against the sum the 
County owed to the Tetherows, which equaled $11,251.22: the 
refund of $7,219.41; plus interest from June 4, 1994, to June 5, 
1998, at 14 percent, totaling $4,032.81. The County relied on 
Neb. Rev. Stat. § 77-1771 (Reissue 1996) in making the setoff 
to arrive at its payment to the clerk of the court in the amount of 
$7,825. The County asserted that it had satisfied the judgment 
by paying $7,825 to the clerk of the court, and by its motion, the 
County sought judicial approval of the setoff. 

The Tetherows objected to the motion on several grounds, 
including that § 77-1771 did not apply to the case, that res judi- 
cata barred the attempted setoffs, and that the personal property 
taxes claimed were unconstitutional. 
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The district court held a hearing on the motion in June 1998, 
at which there was a stipulation that the sum of $3,426.22 was 
the amount assessed against Douglas Tetherow for personal 
property taxes for the years 1983 through 1986. The court found 
that the County could set off the $3,426.22 in personal property 
taxes against the judgment already entered in the Tetherows’ 
favor, which we had affirmed in case No. A-96-1127. The setoff 
reduced the amount of the Tetherows’ judgment by $3,426.22, 
and the court ruled that the County’s payment of $7,825 fully 
satisfied the judgment. The Tetherows timely appealed. 


ASSIGNMENT OF ERROR 
The Tetherows contend the district court for Cherry County 
erred in allowing the County to set off personal property taxes 
owed against the judgment which we affirmed in case 
No. A-96-1127. 


STANDARD OF REVIEW 

{1] In a case in which the facts are stipulated, an appellate 
court reviews the case as if trying it originally in order to deter- 
mine whether the facts warranted the judgment. Anderson v. 
State, 247 Neb. 871, 530 N.W.2d 899 (1995); Dobias v. Service 
Life Ins. Co., 238 Neb. 87, 469 N.W.2d 143 (1991). In review- 
ing questions of law, an appellate court reaches a conclusion 
independent of the lower court’s ruling. Schweitzer v. American 
Nat. Red Cross, 256 Neb. 350, 591 N.W.2d 524 (1999). 


ANALYSIS 

The Tetherows argue that the district court should not have 
allowed the County to set off the amount of personal property 
taxes owed by the Tetherows against the amount of the real 
estate tax refund judgment owed to them by the County for sev- 
eral reasons. First, they assert that the County lacked statutory 
authority for the setoff. Second, the Tetherows argue that the 
doctrine of res judicata barred the County’s claim for a setoff. 
Third, they challenge the constitutionality of pre-1991 personal 
property taxes. The County has raised the issue of the 
Tetherows’ standing to contest the validity of the personal prop- 
erty tax. However, because of procedural error constituting plain 
error, we do not address any of these issues. 
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The trial court, in its order of July 7, 1998, on a motion to sat- 
isfy the judgment, reasoned: 

b. The law generally provides . . . that in an action or 
other proceeding to collect a judgment the debtor may set 
off any legal demands against the creditor which the cred- 
itor owed at the time of the bringing of the suit and on 
which the debtor could have brought suit in his own name. 
50 C.J.S. Judgment § 680 (1997). Although the court could 
find no Nebraska case directly on point, such set-off does 
find some support in Nebraska jurisprudence. See Stone v. 
Snell, 86 Neb. 581, 125 N.W. 1108 (1910). 

(1) The stipulated facts show that personal property 
taxes had been levied against the judgment creditor, 
Douglas R. Tetherow, at the time the Tetherows sought 
refund of the real estate taxes which were the original sub- 
ject matter of this action. 

(2) At such time, the judgment debtor, the County of 
Cherry, Nebraska, could have brought suit for such taxes in 
its own. name. 

(3) Thus, all of the conditions for application of the set- 
off were satisfied. 

The procedure employed to gain the setoff is not discussed in 
either of the parties’ briefs or the district court’s order. However, 
we note plain error with respect to the procedural manner by 
which the County asserted that it was entitled to a setoff against 
the judgment it owed the Tetherows. As a result, we disagree 
with the district court’s conclusion quoted above that all of the 
conditions for a setoff had been satisfied. 

Although an appellate court ordinarily considers only those 
errors assigned and discussed in the briefs, the appellate court 
may, at its option, notice plain error. Fiscel v. Beach, 254 Neb. 
678, 578 N.W.2d 52 (1998). Plain error exists where there is an 
error, plainly evident from the record but not complained of at 
trial, which prejudicially affects a substantial right of a litigant 
and is of such a nature that to leave it uncorrected would cause 
a miscarriage of justice or result in damage to the integrity, rep- 
utation, and fairness of the judicial process. /d. 

[2] In order to be entitled to a setoff, the party claiming it 
must plead the setoff in the answer. Neb. Rev. Stat. § 25-811 
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(Reissue 1995) provides that “{t]he answer shall contain . . . (2) 
a statement of any new matter constituting a defense, counter- 
claim or setoff, in ordinary and concise language, and without 
repetition.” Neb. Rev. Stat. § 25-812 (Reissue 1995) states in 
part, “The defendant may set forth in his answer as many 
grounds of defense, counterclaim, and setoff as he may have. 
Each must be separately stated and numbered, and they must 
refer in an intelligible manner to the cause of action which they 
are intended to answer.” In addition, Neb. Rev. Stat. § 25-816 
(Reissue 1995) provides that “{a] setoff can only be pleaded in 
an action founded on contract, and must be a cause of action 
arising upon contract, or ascertained by the decision of the 
court.” 

[3] Thus, it is improper to first raise the issue of a setoff in a 
postjudgment motion. See, Boris y. Heyd, 220 Neb. 569, 371 
N.W.2d 268 (1985), overruled on other grounds, Kracl v. 
Loseke, 236 Neb. 290, 461 N.W.2d 67 (1990) (setoff disallowed 
where plaintiff was required by §§ 25-811 and 25-812 to plead 
setoff in her response to defendant’s counterclaim, but failed to 
do so); One Pacific Place v. H.T.I. Corp., 6 Neb. App. 62, 569 
N.W.2d 251 (1997) (court would not consider defendant’s argu- 
ment concerning possible setoff because it was not pled in 
answer as required by § 25-812). Compare M & D Masonry v. 
Universal Surety Co., 6 Neb. App. 215, 572 N.W.2d 408 (1997) 
(finding that defendant’s setoff allegations met statutory 
requirements because they were separately stated and numbered 
and were founded on contract). 

[4] Accordingly, since the record in this case clearly shows 
that the County did not raise the issue of setoff until a postjudg- 
ment motion, the district court should not have allowed the 
County to set off any amount. See K N Energy, Inc. v. Cities of 
Broken Bow et al., 248 Neb. 112, 532 N.W.2d 32 (1995) (hold- 
ing that upon remand by appellate court, no modification of 
judgment so directed can be made by trial court). The litigation 
over whether the Tetherows were entitled to a refund of real 
estate taxes paid had been going on for years and had been 
reduced to a final judgment by this court’s mandate in case 
No. A-96-1127 before the County ever sought a setoff. It is clear 
that Nebraska law requires that such a claim for a setoff be 
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concisely asserted during the early stages of the litigation so that 
the opposing party has notice and can defend against the setoff. 
The County’s belated attempt to secure a setoff violates the law 
concerning setoffs, and the district court erred in granting the 
setoff. Because the manner of raising a claim of setoff obviously 
involves fundamental matters of notice and proper process, we 
find plain error in the grant of the setoff without compliance 
with the requisite statutory provisions. Therefore, we reverse the 
district court’s granting of the motion seeking a setoff. 
REVERSED. 


PHiLLip E. MENDOZA II, APPELLANT, V. 
Peps! COLA BOTTLING CO., APPELLEE. 
603 N.W. 2d 156 


Filed October 26, 1999. No. A-98-1337. 


1, Workers’ Compensation: Appeal and Error, Pursuant to Neb. Rev. Stat. § 48-185 

(Reissue 1998), an appellate court may modify, reverse, or set aside a Workers’ 

Compensation Court decision only when (1) the compensation court acted without or 

in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 

there is not sufficient competent evidence in the record to warrant the making of the 

order, judgment, or award; or (4) the findings of fact by the compensation court do 
not support the order or award. 

__: __. Findings of fact made by a Workers’ Compensation Court trial judge are 

not to be disturbed upon appeal to a Workers’ Compensation Court review panel 

unless they are clearly wrong, and if the record contains evidence to substantiate the 
factual conclusions reached by the trial judge, the revicw pancl shall not substitute its 
view of the facts for that of the trial judge. 

3. Workers’ Compensation. Under the provisions of the Nebraska Workers’ 
Compensation Act, compensation is allowed when personal injury is caused to an 
employee by an accident or occupational disease arising out of and in the course of 
his or her employment, if the employee was not willfuily negligent at the time of 
receiving such injury. 

4. Workers’ Compensation: Proof. A workers’ compensation claimant bears the bur- 
den to establish a causal relationship between the claimant’s alleged injury and his or 
her employment. 

5. Workers’ Compensation: Appeal and Error. The issue in regard to causation of an 
injury or disability is one for determination by the Workers’ Compensation Court as 
the fact finder, whose findings will not be set aside unless clearly erroneous. 
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___:___. The Workers’ Compensation Court review panel may reverse or modify the 

findings, order, award, or judgment of the original hearing only on the grounds that 

the inal judge was clearly wrong on the evidence or the decision was contrary to law. 

7. ___. Upon appellate review, the findings of fact made by the trial judge of the 
Workers’ Compensation Court have the effect of a jury verdict and will not be dis- 
turbed unless clearly wrong. 

8. ___: ___. In determining whether to affirm, modify, reverse, or set aside a judgment 
of a Workers’ Compensation Court review panel, a higher appellate court reviews the 
findings of the trial judge who conducted the original hearing. 

9. Workers’ Compensation: Evidence: Appeal and Error. When testing the suffi- 
ciency of the evidence to support findings of fact by a Workers’ Compensation Court 
trial judge, the evidence must be considered in the light most favorable to the suc- 
cessful party, and the successful party will have the benefit of every inference rea- 
sonably deducible from the evidence. 

10. Workers’ Compensation: Witnesses. As the trier of fact, the Workers’ 
Compensation Court is the sole judge of the credibility of witnesses and the weight to 
be given their testimony. 

11. Statutes: Judicial Construction: Legislature: Intent: Presumptions. Where a 

Statute has been judicially construed and that construction has not evoked an amend- 

ment, it will be presumed that the Legislature has acquiesced in the court’s determi- 

nation of the Legislature’s intent. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with direction. 


Robert R. Moodie, of Friedman Law Offices, for appellant. 


David A. Castello, of Katskee, Henatsch & Suing, for 
appellee. 


HANNON, Mugs, and INBopy, Judges. 


MULES, Judge 
INTRODUCTION 

Phillip E. Mendoza II appeals the decision of a review panel 
of the Nebraska Workers’ Compensation Court. The single trial 
judge found that Mendoza suffered an accident and injury to his 
left knee arising out of and in the course of his employment with 
Pepsi Cola Bottling Co. (Pepsi) on January 5, 1997. The review 
panel reversed the trial judge’s decision and found that Mendoza 
could not have been injured on that date. Finding that there was 
sufficient evidence to support the trial judge’s findings of fact, 
we reverse the review panel’s decision and reinstate the order of 
the trial judge. 
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BACKGROUND 

Mendoza began working for Pepsi in 1991 as the assistant to 
the special events manager. His duties included loading tanks 
weighing 50 to 60 pounds on a truck, delivering the tanks to cus- 
tomers, driving a vehicle, lifting and unloading machines, and 
other manual labor. In March 1996, he injured his back while he 
was picking up tanks. He testified that prior to his back injury, 
he did not have any symptoms in his left knee, although he had 
severely injured it in 1984 and, at that time, had had surgery to 
repair the damage. After the accident injuring his back, 
Mendoza noticed symptoms in his left leg, including that his 
knee would “kind of slide out to the side, just slip[,] and would 
pop back in.” 

In late December 1996 or early January 1997, Mendoza 
returned to work as a service technician, with certain restrictions 
placed upon him by his treating physician. His duties included 
placing equipment, like vending machines, in restaurants and 
grocery stores; cleaning and fixing the machines; and delivering 
products. Shortly after returning to work, Mendoza alleges he 
injured his left knee. That injury is the subject of this suit. 

On July 31, 1997, Mendoza filed a petition alleging that on or 
about December 16, 1996, he sustained an injury arising out of 
and in the course of his employment with Pepsi for which he 
was entitled to compensation benefits from Pepsi. At the time of 
his knee injury, Mendoza was earning $410 per week. Mendoza 
alleges that he was exiting a truck when he felt an immediate 
sharp pain in his left knee, which was diagnosed as a torn medial 
meniscus. He claims that he is entitled to temporary total dis- 
ability, permanent partial disability, and payment of medical 
expenses. 

Pepsi denied all the allegations of Mendoza’s petition, includ- 
ing that he was working for Pepsi on December 16, 1996. It fur- 
ther claimed it had no prior notice concerning these claimed 
injuries. The case went to trial, and after all the evidence was 
received, Mendoza was allowed to amend his petition to allege 
the date of injury as January 5, 1997. The main issues in the case 
were the date of Mendoza’s injury and whether he was working 
for Pepsi at that time. 
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At trial, when asked when he went back to work for Pepsi 
after recovering from his back injury, Mendoza testified: “I’m a 
little unsure. It was late December, I believe. I believe late 
December or early January, the very last week in December, I 
can’t remember the exact date now.” He explained that he had 
difficulty with his back injury when he went back to work. 
Mendoza testified that just a couple of days after he went back 
to work, he had been standing and getting up and down cleaning 
under machines all day, when, as he was getting out of the Pepsi 
truck, he “felt [his] knee pop real good.” He stated that he was 
injured at about 4:15 p.m., but could not remember the exact 
date of the injury. He testified that it was “probably the begin- 
ning of January or late December, the very last week in 
December.” When asked for a specific date, Mendoza replied: 

I couldn’t give you an exact date. It was — it was — I 
would say it was probably — it wasn’t the first day 
because we just did coolers inside, it was probably the 
third day I returned back to work, and that probably would 
have been — I don’t have a calendar in front of me — but 
I would say probably — if it was January 6th that I saw Dr. 
Diamant, I’m assuming it was probably January Sth. 


. . . Well, the reason I’m saying the January date is 
because he read off the January 6th thing that said Dr. 
Diamant saw me about the knee and had me go get the 
x-ray and I know that was the very next day that I had — 
after I reported it that I had to go down. 

Mendoza testified that he did not work weekends in January 
1997. Curtis McCain, Mendoza’s supervisor, testified that 
Mendoza did not work for Pepsi in December 1996, although he 
did get paid for two floating holidays on December 30 and 31. 
McCain recalled that Mendoza returned to work the first week 
of January 1997 and worked for approximately 10 days. McCain 
testified that he did not recall Mendoza reporting a knee injury 
to him at any time in January 1997. However, McCain admitted 
that he was aware that Mendoza saw Dr. David Diamant on 
January 6. Mendoza testified that he reported the injury to 
McCain and that McCain told him to go see the doctor. Mendoza 
saw the company doctor, Dr. Diamant, “immediately after that.” 
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Dr. Diamant’s records show that he saw Mendoza on January 6, 
1997, and that Mendoza was complaining of knee pain. After an 
examination, Dr. Diamant referred Mendoza to the doctor who 
had done Mendoza’s original surgery in 1984, Dr. Patrick Clare. 

In two separate and distinct places, Dr. Clare’s records state 
that Mendoza had “a recurring episode giving way in December 
when he was attempting to play some basketball.”” However in 
another letter, apparently in response to a letter from Mendoza 
stating that Dr. Clare had made some mistakes, Dr. Clare 
explains that his dictation is somewhat misleading. The letter 
states that Mendoza had aggravated the knee playing basketball 
3 weeks before the March 10, 1997, appointment with Dr. Clare, 
but the original injury was December 1996 when Mendoza’s 
knee gave way at work after he sustained a twisting injury while 
getting out of a truck. Dr. Clare opined that the offending injury 
was in December 1996 on the job and the March 1997 injury 
was merely a reinjury of the December 1996 problem. When 
‘asked about this at trial, Mendoza explained that Dr. Clare had 
made another error in recording a date, that Dr. Clare was a 
“busy man,” and that he had simply mixed up the December 
injury at work with the March injury playing basketball. 

Mendoza testified that he continued to have symptoms in his 
knee for a couple of weeks and then some of the pain went away. 
He saw Dr. Clare on March 19, 1997, after rescheduling his first 
appointment. Prior to his appointment with Dr. Clare, Mendoza 
had been playing basketball in early March, and his knee again 
popped to the side, like it was slipping. He experienced pain, 
which went away again after a few days. Dr. Clare operated on 
Mendoza’s knee on April 21, and Mendoza testified that at the 
time of the hearing, his progress was slow. 

The Workers’ Compensation Court found that on January 5, 
1997, Mendoza was employed by Pepsi and was injured while 
engaged in the duties of his employment. Thus, the trial judge 
concluded that Mendoza was entitled to benefits under the 
Nebraska Workers’ Compensation Act, including benefits of 
$273.33 per week from March 19 through November 26, 1997, 
and medical expenses of $6,510.79. 

Pepsi filed an application for review discussing several errors. 
The Workers’ Compensation Court review panel found that 
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Mendoza testified that he did not work weekends and took judi- 
cial notice that January 5, 1997, was a Sunday. Thus, it con- 
cluded that “the unrebutted evidence would indicate that the 
plaintiff was not working on January 5, 1997, as found by [the 
trial judge] in his decision, [the trial judge] was clearly wrong in 
finding that the plaintiff sustained an accident and injury on that 
date.” The review panel reversed the trial judge’s decision and 
dismissed Mendoza’s petition without addressing Pepsi’s other 
assigned errors. Mendoza appeals. 


ASSIGNMENTS OF ERROR 
Mendoza alleges the review panel erred (1) in holding that the 
trial judge’s finding of fact with regard to the date of the accident 
was Clearly wrong and (2) in reversing the award of the trial 
judge and dismissing his petition based on the conclusion that the 
trial judge made a mistake in determining the date of the accident 
inasmuch as such mistake would have been harmless error. 


STANDARD OF REVIEW 

{1] Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1998), an 
appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Jdeen v. 
American Signature Graphics, 257 Neb. 82, 595 N.W.2d 233 
(1999); McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 
587 N.W.2d 687 (1999). 

[2] Findings of fact made by a Workers’ Compensation Court 
trial judge are not to be disturbed upon appeal to a Workers’ 
Compensation Court review panel unless they are clearly wrong, 
and if the record contains evidence to substantiate the factual 
conclusions reached by the trial judge, the review panel shall not 
substitute its view of the facts for that of the trial judge. Jdeen v. 
American Signature Graphics, supra; Pearson v. Lincoln 
Telephone Co., 2 Neb. App. 703, 513 N.W.2d 361 (1994). 
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DISCUSSION 

[3] Under the provisions of the Nebraska Workers’ 
Compensation Act, compensation is allowed when personal 
injury is caused to an employee by an accident or occupational 
disease arising out of and in the course of his or her employ- 
ment, if the employee was not willfully negligent at the time of 
receiving such injury. Neb. Rev. Stat. § 48-101 (Reissue 1998). 
In the instant case, there is no allegation of willful negligence; 
therefore, the issue before the trial judge was whether Mendoza 
was injured in an accident arising out of and in the course of his 
employment with Pepsi. 

[4,5] A workers’ compensation claimant bears the burden to 
establish a causal relationship between the claimant’s alleged 
injury and his or her employment. U S West Communications v. 
Taborski, 253 Neb. 770, 572 N.W.2d 81 (1998). The issue in 
regard to causation of an injury or disability is one for determi- 
nation by the Workers’ Compensation Court as the fact finder, 
whose findings will not be set aside unless clearly erroneous. 
Zessin v. Shanahan Mechanical & Elec., 251 Neb. 651, 558 
N.W.2d 564 (1997). The trial judge found that Mendoza was 
employed by Pepsi on January 5, 1997, and 

while so employed and on said date and while engaged in 
the duties of his employment he suffered injuries as a 
result of an accident arising out of and in the course of his 
employment by the defendant when the plaintiff injured 
his left knee as he exited a company truck. 

[6,7] The Workers’ Compensation Court review panel may 
reverse or modify the findings, order, award, or judgment of the 
original hearing only on the grounds that the trial judge was 
clearly wrong on the evidence or the decision was contrary to 
law. Larson vy. Hometown Communications, Inc., 248 Neb. 942, 
540 N.W.2d 339 (1995). Upon appellate review, the findings of 
fact made by the trial judge of the Workers’ Compensation Court 
have the effect of a jury verdict and will not be disturbed unless 
clearly wrong. Cords v. City of Lincoln, 249 Neb. 748, 545 
N.W.2d 112 (1996); Larson v. Hometown Communications, 
Inc., supra. 

[8-10] The review panel reversed the trial judge’s factual 
findings as to the date of Mendoza’s injury as being clearly 
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wrong. It is true that under Neb. Rev. Stat. § 48-179 (Reissue 
1998) a review panel may properly reverse or modify the find- 
ings, order, award, or judgment of the original hearing on the 
grounds that the trial judge was clearly wrong on the evidence 
or the decision was contrary to law. See Larson v. Hometown 
Communications, Inc., supra. But, in determining whether to 
affirm, modify, reverse, or set aside a judgment of a Workers’ 
Compensation Court review panel, a higher appellate court 
reviews the findings of the trial judge who conducted the origi- 
nal hearing. [deen v. American Signature Graphics, 257 Neb. 
82, 595 N.W.2d 233 (1999); Winn v. Geo. A. Hormel & Co., 252 
Neb. 29, 560 N.W.2d 143 (1997). When testing the sufficiency 
of the evidence to support findings of fact by a Workers’ 
Compensation Court trial judge, the evidence must be consid- 
ered in the light most favorable to the successful party, and the 
successful party will have the benefit of every inference reason- 
ably deducible from the evidence. Wilson v. Larkins & Sons, 249 
Neb. 396, 543 N.W.2d 735 (1996). As the trier of fact, the 
Workers’ Compensation Court is the sole judge of the credibil- 
ity of witnesses and the weight to be given their testimony. 
Zessin v. Shanahan Mechanical & Elec., supra. 

We digress briefly to address Pepsi’s contention that the 
review panel sits “as a fact finder and that its decision will not 
be overturned unless clearly erroneous.” Brief for appellee at 3. 
In support of this argument, Pepsi cites McBee v. Goodyear Tire 
& Rubber Co., 255 Neb. 903, 587 N.W.2d 687 (1999). 
Specifically, it focuses on the following proposition: “Findings 
of fact made by the compensation court after review have the 
same force and effect as a jury verdict in a civil case and will not 
be set aside unless clearly erroneous.” /d. at 907, 587 N.W.2d at 
692. Pepsi’s argument, of course, is that the review panel’s 
“finding” that Mendoza did not sustain an accidental injury on 
January 5, 1997, as alleged has support in the evidence and is 
not clearly wrong, and thus, this court cannot disturb that find- 
ing on appeal. We believe Pepsi’s interpretation of this proposi- 
tion is erroneous. 

This court in Pearson y. Lincoln Telephone Co., 2 Neb. App. 
703, 513 N.W.2d 361 (1994), set forth its view of the scope of 
review by a review panel of a trial judge’s decision, as well as 
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the scope of review by a higher appellate court of the review 
panel’s decision under what was then a relatively new statutory 
change to the Nebraska workers’ compensation laws. Pearson v. 
Lincoln Telephone Co. was cited by the Nebraska Supreme 
Court in Hemmerling v. Happy Cab Co., 247 Neb. 919, 530 
N.W.2d 916 (1995), as supporting the proposition that an appel- 
late court reviews the findings of the trial judge who conducted 
the original hearing in determining whether to affirm, modify, 
reverse, or set aside the judgment of the review panel. 

In Larson v. Hometown Communications, Inc., 248 Neb. 942, 
951, 540 N.W.2d 339, 347 (1995), the Nebraska Supreme Court 
squarely addressed the issue posed by Pepsi’s argument in the 
present case: 

We must determine which judgment is entitled to the 
force and effect of a jury verdict, that of the trial judge or 
that of the three-judge review panel. The defendants con- 
tend that the findings of the review panel have the force 
and effect of a jury verdict. We disagree. We conclude that 
“the single judge of the compensation court is the factfind- 
ing trial court and the review panel is performing the first 
level of appellate review.” See Pearson v. Lincoln 
Telephone Co., 2 Neb. App. 703, 712, 513 N.W.2d 361, 
367 (1994). 

In the case at bar, we review the findings of fact by the 
trial judge ... . The findings of fact made by the judge in 
the original workers’ compensation hearing have the effect 
of a jury verdict and will not be disturbed unless clearly 
wrong. Hemmerling v. Happy Cab Co., 247 Neb. 919, 530 
N.W.2d 916 (1995). Appellate review is controlled by 
§§ 48-179 and 48-185. 

The Larson v. Hometown Communications, Inc., court went 
on to hold that the review panel’s scope of review, under 
§ 48-179, was to reverse or modify only if the trial judge was 
clearly wrong on the evidence or its decision was contrary to 
law and that higher appellate review was based on the grounds 
set forth in § 48-185. In essence, Larson v. Hometown 
Communications, Inc., clarified that the trial judge of the 
Workers’ Compensation Court was the fact finder; that the 
review panel performed the “first level” of appellate review and 
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could reverse only if the trial judge was clearly wrong on the 
evidence or if the decision was contrary to law; and that the 
scope of review of a higher appellate court is defined by the four 
prongs of § 48-185, which we have set forth in the “Standard of 
Review” section of this opinion. See Jdeen v. American 
Signature Graphics, 257 Neb. 82, 595 N.W.2d 233 (1999). 

[11] The proposition found in McBee v. Goodyear Tire & 
Rubber Co., 255 Neb. 903, 587 N.W.2d 687 (1999), upon which 
Pepsi relies suggests that the review panel is a fact finder. 
Similar language appeared in § 48-185 at the time Pearson v. 
Lincoln Telephone Co., supra, and Larson v. Hometown 
Communications, Inc., supra, were decided. Larson vy. 
Hometown Communications, Inc., clearly rejected that interpre- 
tation. The relevant language continues unchanged in the current 
version of the statute. See § 48-185. It is a firmly established 
rule of construction that where a statute has been judicially con- 
strued and that construction has not evoked an amendment, it 
will be presumed that the Legislature has acquiesced in the 
court’s determination of the Legislature’s intent. State v. White, 
254 Neb. 566, 577 N.W.2d 741 (1998); State v. Atkins, 250 Neb. 
315, 549 N.W.2d 159 (1996). 

Although Larson v. Hometown Communications, Inc., supra, 
ostensibly clarified the topic and rendered the subject proposi- 
tion inaccurate under the new statutory scheme, it continues to 
enjoy vitality. Indeed, it was quickly resurrected in Kerkman v. 
Weidner Williams Roofing Co., 250 Neb. 70, 547 N.W.2d 152 
(1996), and has been regularly cited thereafter. See, e.g., McBee 
v. Goodyear Tire & Rubber Co., supra; Varela v. Fisher Roofing 
Co., 253 Neb. 667, 572 N.W.2d 780 (1998); Winn v. Geo. A. 
Hormel & Co., 252 Neb. 29, 560 N.W.2d 143 (1997). This court 
has joined in that process. See, e.g., Yarpe v. Lawless Distrib. 
Co., 7 Neb. App. 957, 587 N.W.2d 417 (1998); Bennett v. J. C. 
Robinson Seed Co., 7 Neb. App. 525, 583 N.W.2d 370 (1998); 
Lounnaphanh y. Monfort, Inc., 7 Neb. App. 452, 583 N.W.2d 
783 (1998). 

We obviously are in no position to disregard or overrule this 
proposition. At the same time, were we to interpret it as Pepsi 
asks us to, we would be ignoring the scope-of-review principles 
carefully mapped out in Larson v. Hometown Communications, 
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Inc., 248 Neb. 942, 540 N.W.2d 339 (1995), and, at least in our 
perception, assiduously applied by the Supreme Court thereafter. 
While this proposition may retain some viability in the context 
of an appellate court’s review of a three-judge review panel’s 
affirmance of the factual findings of the single trial judge, we 
believe it is inappropriate in the present case, where the review 
panel reversed the factual findings of the trial judge. Here, the 
review panel sat as the first level of appellate review, see Larson 
v. Hometown Communications, Inc., supra, and it determined 
that the trial judge’s findings were clearly erroneous, see 
§ 48-179. As the appellate court, in determining whether to 
affirm, modify, reverse, or set aside the judgment of the review 
panel, we must review the findings of the trial judge who con- 
ducted the original hearing. See Ideen v. American Signature 
Graphics, supra. If the record contains evidence to substantiate 
the factual conclusions reached by the trial judge, the review 
panel shall not substitute its view of the facts for that of the trial 
judge, see id., and an appellate court is likewise precluded from 
substituting its view of the facts for that of the compensation 
court. See, McBee v. Goodyear Tire & Rubber Co., supra; Starks 
v. Cornhusker Packing Co., 254 Neb. 30, 573 N.W.2d 
757 (1998). 

Mendoza testified that he could not remember the exact date 
of the injury, stating that it occurred on approximately his third 
day back to work. However, he could not remember if he 
returned to work in late December 1996 or early January 1997. 
According to Pepsi’s records, he returned to work the first week 
of January 1997. Mendoza was paid for floating holidays on 
December 30 and 31, 1996, a Monday and a Tuesday. If he 
returned to work the first week in January 1997, he could have 
worked January 1, 2, and 3, a Wednesday, Thursday, and Friday. 
Mendoza testified that he was not injured on the first day back, 
but was probably injured on the third day he returned to work. 
He testified, “I don’t have a calendar in front of me — but I 
would say probably — if it was January 6th that I saw Dr. 
Diamant, I’m assuming it was probably January 5th.” Mendoza 
testified that he saw Dr. Diamant the “very next day.” Medical 
records show that he saw Dr. Diamant on Monday, January 6. 
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The trial judge found that Mendoza was injured on January 5, 
1997, that the injury occurred during the course of his employ- 
ment at Pepsi, and that Mendoza was entitled to workers’ com- 
pensation benefits. If the record contains evidence to substanti- 
ate the factual conclusions reached by the Workers’ 
Compensation Court, an appellate court is precluded from sub- 
stituting its view of the facts for that of the compensation court. 
McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 587 
N.W.2d 687 (1999). 

Pepsi argues that Mendoza testified that he did not work 
weekends in January 1997, and since January 5, 1997, was a 
Sunday, there is unrebutted evidence that Mendoza was not 
working on January 5 as found by the trial judge. Thus, it asserts 
that the review panel correctly found that the trial judge’s order 
was erroneous. Indeed, the evidence is self-contradicting. 
However, the date of Mendoza’s injury is a question of fact to 
be determined by the fact finder. Where a witness makes con- 
tradictory statements, the question of what the facts really were 
is for the jury. Hawkes v. Lewis, 252 Neb. 178, 560 N.W.2d 844 
(1997). Self-contradicting testimony presents a question to be 
resolved by the trier of fact. Stansbury v. HEP, Inc., 248 Neb. 
706, 539 N.W.2d 28 (1995). This contradiction was resolved by 
the trial judge in favor of Mendoza. 

Our review of the record reveals that there is sufficient com- 
petent evidence to warrant the making of the trial judge’s order 
and to support the findings of fact. There is evidence to support 
the trial judge’s finding that Mendoza was injured on January 5, 
1997, from an accident arising out of and in the course of his 
employment with Pepsi. Mendoza testified that he was uncertain 
of the exact date of the accident, but that he thought it was “just 
a couple of days back to work.” He testified that he went back to 
work in “late December or early January.” Pepsi conceded that 
Mendoza returned to work in the first week of January. 

Mendoza explained that on the day he was injured, he had 
been cleaning coolers all day, getting in and out of a truck. At 
the end of the day, when he was getting out of the Pepsi truck on 
the passenger side, he felt his “knee pop real good.” Mendoza 
testified that he saw Dr. Diamant “immediately after that.” 
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Dr. Diamant’s records show that Mendoza was seen on 
January 6, 1997, and that he was complaining of knee pain. 
X rays were taken of the knee, and Dr. Diamant prescribed 
Ultram, a pain medication. Dr. Clare eventually diagnosed a 
“tear of the posterior horn of his medial meniscus, possibly his 
lateral meniscus posterior horn and an MCL sprain.” 

Viewing the evidence in a light most favorable to Mendoza, 
we cannot say that the trial judge was clearly wrong when it 
determined that Mendoza was injured on or about January 5, 
1997. The review panel’s order of reversal is premised solely on 
its finding that the accident could not have happened on the date 
alleged. The review panel is not allowed to substitute its view of 
the evidence over that of the trial judge any more than we are. 
See [deen v. American Signature Graphics, 257 Neb. 82, 595 
N.W.2d 233 (1999); McBee v. Goodyear Tire & Rubber Co., 
supra; Hemmerling v. Happy Cab Co., 247 Neb. 919, 530 
N.W.2d 916 (1995); Varela v. Fisher Roofing Co., 5 Neb. App. 
722, 567 N.W.2d 569 (1997), aff’d 253 Neb. 667, 572 N.W.2d 
780 (1998). The findings of fact made by a Workers’ 
Compensation Court trial judge are not to be disturbed upon 
appeal to a Workers’ Compensation Court review panel unless 
they are clearly wrong on the evidence or the decision was con- 
trary to law. McBee v. Goodyear Tire & Rubber Co., supra. See, 
also, Larson v. Hometown Communications, Inc., 3 Neb. App. 
367, 526 N.W.2d 691 (1995), aff’d 248 Neb. 942, 540 N.W.2d 
339. We believe that there was sufficient competent evidence to 
support the finding made by the trial judge. As such, the trial 
judge was not clearly wrong in his finding, and the review 
panel’s decision exceeded its authority. 

In Pepsi’s appeal to the review panel, it also alleged as error 
the trial judge’s allowance of Mendoza’s amendment to his peti- 
tion to change the date of injury to January 5, 1997. The review 
panel’s decision does not address that issue, although a concur- 
ring Opinion expressed strong views on the topic. Pepsi did not 
cross-appeal, and therefore the issue is not properly before us. 
We note, however, that the compensation court is not bound by 
the technical rules of procedure and variance between pleadings 
and that proof is not material unless the other party is misled or 
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discredits the claimant as a matter of law. See Hayes v. A.M. 
Cohron, Inc., 224 Neb. 579, 400 N.W.2d 244 (1987). 


CONCLUSION 

Viewing the evidence in a light most favorable to Mendoza, 
we find that there is sufficient competent evidence to support 
the trial judge’s finding that he was injured in the course of his 
employment at Pepsi on or about January 5, 1997. We therefore 
reverse the review panel’s order, as its decision exceeded the 
scope of its review, see § 48-185, and remand with direction to 
reinstate the award of the trial judge. 

REVERSED AND REMANDED WITH DIRECTION. 


IN RE INTEREST OF BILLIE B., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. MARY B., APPELLANT. 
601 N.W. 2d 799 


Filed October 26, 1999. No. A-99-188. 


1, Juvenile Courts: Appeal and Error. The appellate courts review van cases de 
novo on the record and reach independent conclusions. 

2. Constitutional Law: Parental Rights. Parents have a recognized liberty interest in 
raising their children. 

3. Due Process: Parental Rights. The parent-child relationship is afforded due process 
protection. 

4. Constitutional Law: Due Process: Appeal and Error. The appellate courts apply a 
three-part test for due process protecting liberty interests: (1) Is there a protected lib- 
erty interest at stake? (2) If so, what procedural protections are required? (3) Given 
the facts of the case, was there a denial of the process that was due? 

5. Parental Rights. The law requires that parents of children who may be covered by 
Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1998) must be given the advisement under 
Neb. Rev. Stat. § 43-279.01 (Reissue 1998) by the court. 


Appeal from the Separate Juvenile Court of Lancaster 
County: THomas B. Dawson, Judge. Reversed and remanded for 
a new trial. 


Steve Williams, of Recknor & Associates, for appellant. 


Gary E. Lacey, Lancaster County Attorney, and Rodney D. 
Reuter for appellee. 
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IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges. 


SIEVERS, Judge. 

This opinion addresses the failure of a juvenile court to per- 
form the statutorily mandated advisement of a parent’s rights 
during an adjudication of his or her child. 


BACKGROUND 

On October 28, 1998, the State filed a petition in the separate 
juvenile court of Lancaster County alleging that Mary B. inap- 
propriately disciplined her young daughter, Billie B., by shaking 
Billie and yelling at her. The shaking allegedly happened on 
October 26, 1998. The petition was brought under Neb. Rev. 
Stat. § 43-247(3)(a) (Reissue 1998) and, pursuant to that statute, 
alleged that Billie was without proper parental care through the 
fault or habits of Mary. Billie was born on February 2, 1997, and 
was thus 20 months old at the time of the incident. 

On October 28, 1998, the day the petition was filed, the juve- 
nile court ordered that the Nebraska Department of Health and 
Human Services (DHHS) take temporary custody of Billie. A 
hearing was held the next day on temporary custody. Both sides 
presented evidence, and the court ran out of time for the hearing 
before Mary’s evidence was completed. Thus, the court contin- 
ued the hearing until a later date, November 3. Before the hear- 
ing ended on October 28, the court and Mary’s counsel engaged 
in the following exchange: 

THE COURT: . . . The Court will further direct that this 
matter, given the nature of the offense that is alleged, that 
this matter can be fast tract [sic] for trial. 

[Mary’s attorney]: Thank you, Your Honor. 

THE COURT: If you’ re willing to do so. 

[Mary’s attorney]: Yes, we are. 

THE COURT: All right. You’! need to — You may want 
to consider doing a waiver of summons and then we can 
talk about doing the adjudication as soon as poss- — the 
adjudication hearing as soon as possible and proceeding to 
trial on this matter. That’ ll be the order of the Court and we 
are adjourned. 
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Mary filed a written waiver of summons on October 30. On that 
same day, she filed a short pleading entitled “Respondent’s 
Denial of Petition.” It states: 

COMES NOW the Respondent, Mary B{.], and for her 
response to the Petitioner’s Petition states as follows: 

1. Denies all allegations contained in the Petition of the 
State of Nebraska. 

WHEREFORE, the Respondent prays that this matter be 
dismissed, or in the alternative, be set for the soonest avail- 
able adjudication. 

The temporary custody hearing continued on November 3, 
1998. Mary testified, and the parties argued their respective 
positions on temporary custody. The court continued temporary 
custody in DHHS and set the case for trial on December 23. The 
parties tried the case on December 23. The court ultimately 
found that the allegation of inappropriate discipline was true by 
a preponderance of the evidence. Accordingly, the court took 
jurisdiction over Billie and also continued temporary custody 
with DHHS. 

During the trial, the State called three witnesses: the eyewit- 
ness who claimed to have seen Mary shake Billie, and so 
reported the incident to the police; the police officer who inves- 
tigated the incident; and Billie’s pediatrician, who performed an 
evaluation of Billie and reviewed the results of tests performed 
on Billie at the hospital. Mary’s attorney cross-examined all 
three witnesses for the State in considerable depth and detail. 

When it was Mary’s turn to present evidence, she testified on 
her own behalf. She denied shaking and yelling at Billie. Also 
testifying for Mary was Cathy Crisp, who saw Mary and Billie 
shortly before the incident. Crisp testified to facts that supported 
Mary’s theory that she handled Billie appropriately that day and 
that Billie was not throwing tantrums. As stated earlier, the juve- 
nile court found the allegation of inappropriate discipline to be 
true. Mary timely appealed. 


ASSIGNMENT OF ERROR 
Mary asserts that the separate juvenile court violated her right 
to due process of law when it took jurisdiction over her child 
without first advising her of the nature of the proceedings, the 
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possible dispositions, and her rights pursuant to Neb. Rev. Stat. 
§ 43-279.01 (Reissue 1998). 


STANDARD OF REVIEW 
[1] The appellate courts review juvenile cases de novo on the 
record and reach independent conclusions. Jn re Interest of 
Tabatha R., 255 Neb. 818, 587 N.W.2d 109 (1998). 


ANALYSIS 

The crux of this appeal is that the juvenile court never advised 
Mary of her rights, of the possible dispositions which could 
occur, or of the nature of the juvenile court proceedings. Such 
advisement is required by § 43-279.01. Mary argues that this 
deprived her of her constitutional right to due process, affecting 
her liberty interest in raising Billie. The State concedes the lack 
of advisement by the court, but argues that it must be considered 
in connection with how the case proceeded in the juvenile court. 

Section 43-279.01 provides the following requirements for 
action of a juvenile court after a petition is filed against a parent: 

(1) When the petition alleges the juvenile to be within 
the provisions of subdivision (3)(a) of section 43-247 or 
when termination of parental rights is sought pursuant to 
subdivision (6) or (7) of section 43-247 and the parent or 
custodian appears with or without counsel, the court shall 
inform the parties of the: 

(a) Nature of the proceedings and the possible conse- 
quences or dispositions pursuant to sections 43-284, 
43-285, and 43-288 to 43-295; 

(b) Right to engage counsel of their choice at their own 
expense or to have counsel appointed if unable to afford to 
hire a lawyer; 

(c) Right to remain silent as to any matter of inquiry if 
the testimony sought to be elicited might tend to prove the 
parent or custodian guilty of any crime; 

(d) Right to confront and cross-examine witnesses; 

(e) Right to testify and to compel other witnesses to 
attend and testify; 

(f) Right to a speedy adjudication hearing; and 
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(g) Right to appeal and have a transcript or record of the 
proceedings for such purpose. 

(2) After giving the parties the information prescribed in 
subsection (1) of this section, the court may accept an in- 
court admission, an answer of no contest, or a denial from 
any parent or custodian as to all or any part of the allega- 
tions in the petition. The court shall ascertain a factual 
basis for an admission or an answer of no contest. 

(Emphasis supplied.) 

[2,3] Regarding due process in situations like this, the 
Nebraska Supreme Court has stated that “[t]he law is clear that 
parents have a recognized liberty interest in raising their chil- 
dren.” In re Interest of Tabatha R., 255 Neb. at 828, 587 N.W.2d 
at 117. The 14th Amendment to the U.S. Constitution provides 
that no state shall deprive a person of liberty without due pro- 
cess of law. Further, we have stated that the parent-child rela- 
tionship is afforded due process protection. In re Interest of 
A.D.S. and A.D.S., 2 Neb. App. 469, 511 N.W.2d 208 (1994). 

The Nebraska Supreme Court, in Jn re Interest of Constance 
G., 254 Neb. 96, 102, 575 N.W.2d 133, 138 (1998), quoting 
Lassiter v. Department of Social Services, 452 U.S. 18, 101 S. 
Ct. 2153, 68 L. Ed. 2d 640 (1981), discussed due process in 
juvenile cases: 

“For all its consequence, ‘due process’ has never been, 
and perhaps can never be, precisely defined. ‘[U)nlike 
some legal rules,’ this Court has said, due process ‘is not a 
technical conception with a fixed content unrelated to time, 
place and circumstances.’ Cafeteria Workers v. McElroy, 
367 U.S. 886, 895[, 81 S. Ct. 1743, 6 L. Ed. 2d 1230 
(1961)). Rather, the phrase expresses the requirement of 
‘fundamental fairness,’ a requirement whose meaning can 
be as opaque as its importance is lofty. Applying the Due 
Process Clause is therefore an uncertain enterprise which 
must discover what ‘fundamental fairness’ consists of in a 
particular situation by first considering any relevant prece- 
dents and then by assessing the several interests that are 
at stake.” 

[4] The Nebraska Supreme Court has articulated a three-part 
test for due process protecting liberty interests: (1) Is there a 
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protected liberty interest at stake? (2) If so, what procedural pro- 
tections are required? (3) Given the facts of the case, was there 
a denial of the process that was due? State v. Baker, 245 Neb. 
153, 511 N.W.2d 757 (1994); In re Interest of R.G., 238 Neb. 
405, 470 N.W.2d 780 (1991), overruled on other grounds, 
O’Connor vy. Kaufman, 255 Neb. 120, 582 N.W.2d 350 (1998). 
See Shearer v. Leuenberger, 256 Neb. 566, 591 N.W.2d 762 
(1999) (Connolly, J., concurring). 

The parties agree that Mary has a protected liberty interest at 
stake. The parties also agree that the relevant procedural protec- 
tions in this case are covered by § 43-279.01. That statutory sec- 
tion protects parents’ liberty interests in raising their children by 
ensuring that a parent who is brought into court for a juvenile 
proceeding knows what is going on; knows all the possible out- 
comes of the case, including drastic measures such as termina- 
tion of parental rights; and understands the rights that may be 
exercised during the case. 

The parties further agree that the juvenile court in this case 
did not advise Mary in accordance with § 43-279.01 despite 
three hearings in the case. The State, however, argues that 
because Mary fought the charges against her while exercising 
the rights about which she was entitled to be advised, Mary was 
not deprived of due process. 

It is true, as the State points out, that Mary’s attorney vigor- 
ously tested the State’s case, cross-examining witnesses and 
presenting Mary’s own version of the facts. Clearly, Mary exer- 
cised many of the rights addressed in § 43-279.01, whether or 
not she was specifically aware of them. 

However, the record does not show that Mary knew about all 
of her rights, such as the right to court-appointed counsel if she 
qualified economically. Nor does the record establish that she 
knew about the nature of the proceedings and the possible dis- 
positions. This consideration—the possible disposition or out- 
come-—is perhaps the most crucial. It is vital that a person in 
Mary’s situation be told by the court that cases brought under 
§ 43-247(3)(a) can, and sometimes do, end in drastic measures 
such as termination of parental rights. The fact that Mary had an 
attorney throughout the case does not change the importance or 
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the mandatory nature of the advisement by the court of rights as 
required in § 43-279.01. 

The State’s argument that Mary is responsible for the lack of 
advisement is not persuasive. There is no evidence that Mary’s 
written denial, which requested a prompt trial, was anything 
other than a standard pleading. That is, there is no reason to 
believe that the filing of this pleading changed the normal 
course of the case in such a way that Mary could be held respon- 
sible for the failure by the trial court to give the statutory advise- 
ment. Further, the transcript from the hearing on temporary cus- 
tody shows that the court’s decision to “fast track” the case was 
based on the type or nature of the case, and not on any unusual 
request made by Mary. 


CONCLUSION 

{5] Mary has a crucial liberty interest at risk in this case: the 
right to custody of her child. The risks to that interest which 
accompany a filing under § 43-247(3)(a) are serious, and the 
advisement required by § 43-279.01 ensures that parents know 
those risks. While the State of Nebraska has the crucial interest 
of protecting children who are at risk, the law still requires that 
Mary be given the advisement under § 43-279.01 by the court. 
The trial court’s failure deprived her of due process and requires 
that we reverse the decision of the separate juvenile court. The 
cause is remanded for a new trial after compliance with the man- 
date of § 43-279.01. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


ANNE VERLENE LOCKE, FORMERLY KNOWN AS ANN VERLENE 
VOLKMER, APPELLEE, V. THOMAS JOSEPH VOLKMER, APPELLANT. 
601 N.W.2d 807 


Filed November 2, 1999. No. A-98-988. 


1. Contempt: Final Orders: Appeal and Error. An appellate court, reviewing a final 
judgment or order in a contempt proceeding, reviews for errors appearing on the 
record. 

2. Judgments: Appeal and Error. When reviewing 2 judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable. 
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Contempt: Appeal and Error. A trial court’s factual finding in a contempt proceed- 
ing will be upheld on appeal unless the finding is clearly erroneous. 

Contempt. When a party to an action fails to comply with an order of the court made 
for the benefit of the opposing party, such act is ordinarily a civil contempt if there 
has been willful disobedience of the court’s order, which is an essential element of 
civil contempt. 

Contempt: Words and Phrases. Willful means the violation was committed inten- 
tionally, with knowledge that the act was in violation of the court order. 

Contempt: Proof. If it is impossible to comply with the order of the court, the fail- 
ure to comply is not willful. A party’s contempt must be established by proof beyond 
a reasonable doubt. 

Contempt. To be reasonable, the amount of money that a person is required to pay in 
order to purge oneself of contempt must be within the person’s ability to pay. 

___. The trial court must take into consideration the assets and financial condition of 
the contemnor and his or her ability to raise money in determining the amount of 
money the contemnor is required to pay. 

Courts: Child Support: Alimony. The court cannot forgive accrued payments of 
child support or alimony. 

Contempt. Accrued amounts can and should be reduced to a definite and certain 
judgment so that they can be collected. 

Courts: Judgments: Jurisdiction. Courts of general jurisdiction have the inherent 
power to do all things necessary for the administration of justice within the scope of 
their jurisdiction, which includes advisory power over their process and the power to 
stay temporarily execution on judgments rendered by them whenever it is necessary 
to accomplish the ends of justice and prevent injustice. 

Contempt: Attorney Fees. A reasonable attomey fee may be taxed against a party 
found to be in contempt. 

Divorce: Contempt: Costs: Attorney Fees. In a civil contempt proceeding relating 
to an item in the parties’ divorce decree, costs, including a reasonable attomey fee, 
may be assessed against a contemnor. 


Appeal from the District Court for York County: MICHAEL 


OwENS, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Kent E. Rauert, of Svehla, Barrows & Thomas, for appellant. 
Anne Locke, pro se. 
IrwIN, Chief Judge, and Sievers and CarLson, Judges. 


SIEVERS, Judge. 
Thomas Joseph Volkmer appeals the York County District 


Court’s dismissal of a contempt charge against Anne Verlene 
Locke, formerly known as Ann Verlene Volkmer. The contempt 
charge arose out of Anne’s noncompliance with previous court 
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orders which were entered as a result of a provision in the par- 
ties’ divorce decree which required Anne to pay one-half of an 
income tax liability owed by Thomas and Anne. 


BACKGROUND 

Thomas and Anne were married in Henryetta, Oklahoma, in 
1977. They had one child, Tyler, born in 1984. Anne filed a peti- 
tion for dissolution of marriage in 1993 in the district court for 
York County, Nebraska. The marriage was dissolved pursuant to 
a “Decree Dissolving Marriage,” which was filed August 24, 
1993. The decree awards custody of the child to Thomas and 
provides that Anne is to pay child support in the amount of $225 
per month, provide health insurance for Tyler, and pay half of 
his medical, dental, and optical expenses. 

Anne has worked for the Nebraska Department of 
Correctional Services for 11 years. Her paycheck stub for 80 
hours of work for a 2-week pay period ending July 5, 1998, 
shows gross pay of $1,126.57 and a net of $685.86. The only 
unusual deduction from her 2-weeks’ pay is $105.10 for “CT 
OD SUPT” (court ordered support), which we presume is for 
Tyler, as there is no evidence of any other child in this brief evi- 
dentiary record. Doing the math from this paycheck stub reveals 
that Anne is paid $14.08 per hour, grosses $29,290 per year, and 
nets approximately $17,832.36 (after $2,732 in child support is 
taken from her earnings). She owns a 1987 Toyota pickup truck 
without debt, but she has had to make various repairs to the 
vehicle. Anne adduced no evidence of any extraordinary 
expenses, but she told the trial court that she was struggling to 
get by and was paying the best she could on her tax obligation 
to her former husband. Anne lives in a two-room apartment in 
Lincoln and owns home furnishings, including a television, 
VCR, and stereo. She has contributed to the retirement plan 
through her job for approximately 8 years. She indicated to the 
court that her plans were to move in with friends in an effort to 
save money in order to meet the obligation that is the source of 
dispute in this case. 

The divorce decree provides that “[t]he parties have incurred 
an undetermined liability with the Internal Revenue Service and 
the Nebraska Department of Revenue, which debt shall be 
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equally divided between them.” The evidence shows that the 
amount of the tax debt was $25,972.57, which included $13,711 
of back taxes, $6,632.40 in interest, and $5,629.17 in penalties 
and fees. By August 1997, Thomas had paid the amount in full. 
According to the decree, Anne is responsible for half of the total 
debt, which based on the amount paid by Thomas would be 
$12,981.29. In Anne’s pro se brief and at oral argument before 
this court, she argues that she should not be liable for the tax 
debt, because it was from Thomas’ business, among other 
reasons. 

In November 1996, Thomas brought a contempt action 
against Anne for violation of the decree, because she had not 
paid him for her half of the tax debt. The court subsequently 
ordered Anne to pay $50 per month beginning January 1, 1997, 
to the clerk of the district court in satisfaction of the obligation 
to Thomas. We note that there was no finding that Anne was in 
contempt and therefore no purge plan. She was simply ordered 
to pay $50 per month. Anne made a payment of $50 in February 
1997 as ordered. 

In April 1997, Thomas brought a second contempt action 
against Anne for violation of the order requiring her to pay $50 
per month. On November 4, 1997, in a document entitled 
“Judge’s Minutes,” the court seems to find Anne in contempt as 
the minutes recite that the “parties both appear for sentencing of 
petitioner pursuant to the court’s finding of contempt.” But, the 
judge’s minutes said that incarceration would not benefit either 
party and that Anne was simply to continue to pay the $50 per 
month, plus an additional $50 per month until her arrearages 
from the first order were caught up. Anne made payments of 
$100 in January, February, April, May, and August 1998 and 
payments of $50 in June and July 1998. 

We also note that the court signed and filed an order dated 
November 4, 1997, in which the court found that Anne could 
purge herself by paying $500 to the clerk of the district court on 
or before November 1, 1997. This was not done. The obvious 
inconsistencies between the judge’s minutes and the order are 
problematic. 

In August 1998, Thomas brought a third contempt action 
against Anne for violation of the decree and the orders which 
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had been entered in the first and second contempt actions. 
Thomas also requested that the court enter judgment in his favor 
against Anne for the unpaid amount of the tax debt that she is 
obligated to pay. After a hearing, the court dismissed this con- 
tempt citation on the ground that Anne had shown cause, 
although the court did not explain its rationale. Nonetheless, the 
court required her to continue to abide by the previous order and 
pay at least $100 per month in satisfaction of her obligation to 
Thomas. (We take it that the court’s intention was to relate this 
directive back to the judge’s minutes of November 4, 1997.) The 
court denied Thomas’ request for entry of judgment against 
Anne for the full amount due on the basis that it “would be fur- 
ther penalizing her.” Thomas timely appealed. 


ASSIGNMENTS OF ERROR 

Thomas assigns four separate errors as follows: The district 
court erred (1) in failing to hold Anne in contempt of the terms 
of the divorce decree and subsequent court orders relating to her 
obligation to pay Thomas one-half of the parties’ Internal 
Revenue Service liability; (2) in failing to enter judgment against 
Anne in the amount of $12,981.29, less amounts already paid by 
Anne; (3) in failing to award Thomas the statutory interest 
prospectively on the outstanding amount owed to Thomas by 
Anne; and (4) in failing to award Thomas attorney fees and costs. 


STANDARD OF REVIEW 

[1-3] An appellate court, reviewing a final judgment or order 
in a contempt proceeding, reviews for errors appearing on the 
record. Klinginsmith v. Wichmann, 252 Neb. 889, 567 N.W.2d 
172 (1997); Novak v. Novak, 245 Neb. 366, 513 N.W.2d 303 
(1994), When reviewing a judgment for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Klinginsmith v. Wichmann, supra; 
Law Offices of Ronald J. Palagi v. Dolan, 251 Neb. 457, 558 
N.W.2d 303 (1997). A trial court’s factual finding in a contempt 
proceeding will be upheld on appeal unless the finding is clearly 
erroneous. Klinginsmith v. Wichmann, supra; Novak v. 
Novak, supra. 
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ANALYSIS 


Contempt Charge. 

[4-6] Thomas first argues that the district court should have 
found Anne in contempt. When a party to an action fails to com- 
ply with an order of the court made for the benefit of the oppos- 
ing party, such act is ordinarily a civil contempt if there has 
been willful disobedience of the court’s order, which is an 
essential element of civil contempt. Klinginsmith v. Wichmann, 
supra; Novak v. Novak, supra; Bahm vy, Raikes, 200 Neb. 195, 
263 N.W.2d 437 (1978). Willful means the violation was com- 
mitted intentionally, with knowledge that the act was in viola- 
tion of the court order. Klinginsmith v. Wichmann, supra; 
Dunning v. Tallman, 244 Neb. 1, 504 N.W.2d 85 (1993); In re 
Contempt of Sileven, 219 Neb. 34, 361 N.W.2d 189 (1985). If it 
is impossible to comply with the order of the court, the failure 
to comply is not willful. Novak v. Novak, supra. A party’s con- 
tempt must be established by proof beyond a reasonable doubt. 
Klinginsmith v. Wichmann, supra; Novak v. Novak, supra. 

Consequently, in order for Anne’s failure to comply with the 
terms of the divorce decree and subsequent court orders for 
monthly payments to be contemptuous, Thomas must show 
beyond a reasonable doubt that her failure to comply was will- 
ful. See Novak v. Novak, supra. Thomas attempted to show that 
due to Anne’s level of income, she could afford to pay the $100 
as ordered every month, and therefore her nonpayment was will- 
ful or intentional. 

Anne defended against the contempt charge by showing that 
she had substantially complied with the judge’s minutes, which 
required her to pay $100 per month, and that she paid only $50 
in several of the months because she had insufficient funds to 
pay the ordered amount. She explained that the shortages were 
due to repairs she had made to her truck, child support, insur- 
ance payments, and medical bills for Tyler. In addition, she tes- 
tified that in order to be able to comply with the order, she had 
made plans to move in with friends in an effort to save money. 

Anne made payments of $100 in January, February, April, 
May, and August 1998 and payments of $50 in June and July 
1998. Thus, she was short $100 in December 1998, $100 in 
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March 1999, and $50 in both June and July. Therefore, by the 
time of the third contempt proceeding, she was short $300 from 
what the judge’s minutes of November 4, 1997, had ordered, and 
she had not complied with the order of November 4, 1997, to 
purge by paying $500 before November 1, 1997 (3 days before 
the entry of this order). 

[7,8] Nonetheless, we have difficulty with the notion of hold- 
ing a party, who has made some payments on the obligation, in 
contempt of prior court orders which are inconsistent, confus- 
ing, and imprecise. Because we have considerable trouble figur- 
ing out which order of November 4, 1997, the trial court 
expected Anne to follow, we are hard pressed to find that the 
district court committed error in not finding her in contempt. In 
Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991), the 
Nebraska Supreme Court held that to be reasonable, the amount 
of money that a person is required to pay in order to purge one- 
self of contempt must be within the person’s ability to pay. The 
trial court must take into consideration the assets and financial 
condition of the contemnor and his or her ability to raise money. 
Id. See Allen v. Sheriff of Lancaster Cty., 245 Neb. 149, 511 
N.W.2d 125 (1994). We think the court was rather lenient in set- 
ting the monthly sum to be paid at $100, given that a rough cal- 
culation of what could be garnished, a presumably predeter- 
mined reasonable amount, under Neb. Rev. Stat. § 25-1558 
(Reissue 1995), indicates that Anne’s wages could be garnished 
to the tune of about $220 per month if she was treated as the 
“head of a family” and $350 to $400 per month if not so treated. 
Moreover, the record fails to reveal that Anne has any extraordi- 
nary expenses, for example, for medical conditions for herself or 
Tyler. But, in the final analysis, we will not find her in contempt 
of the contradictory and confusing judge’s minutes and order of 
November 4, 1997. 

Obviously, while we reach the same result as the district 
court, our reasoning is different. However, since Anne has dis- 
posable income of $17,800 after normal deductions and pay- 
ment of her child support, she clearly can pay something toward 
her obligation. The portion of her wages which would be subject 
to lawful garnishment is perhaps an appropriate guide. We now 
turn to the future handling of this matter. 
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Denial of Entry of Judgment. 

Thomas next argues that the district court should have 
entered judgment with interest against Anne for the full amount 
of the tax debt, less amounts she has already paid. The court 
refused to do this, but, rather, ordered Anne to continue to pay 
$100 per month until her arrearages were caught up, which will 
obviously take a long time. 

At the time of the contempt hearing, Anne was employed 
earning a net of approximately $1,483 per month (after child 
support), but by her testimony, she had been struggling to meet 
the $100 per month order by the court. There was no evidence 
from Thomas that Anne is wasteful with her money, but Anne 
did not introduce concise evidence on how her money is spent, 
for example, the cost of her housing and utilities. The district 
court chose monthly payments of $100 as the manner it deemed 
best to handle Anne’s payment of her obligation to Thomas. The 
court took the view that entering a judgment against Anne 
would act as a “penalty.” If Thomas were granted the judgment 
he requested, then the full array of enforcement procedures 
would be available to him. Perhaps the district court concluded 
that placing the parties in that situation was potentially harmful, 
because it is not likely to improve an already difficult situation 
which is fraught with anger and bitter feelings, at least on 
Anne’s part. If “past is prologue,” then the district court could 
assume aggressive use of enforcement procedures by Thomas if 
the debt for taxes were reduced to a judgment, and it appears the 
district court sought to avoid that. But, balanced against this is 
Thomas’ right to have Anne pay her share of the debt. 

Having made these observations, we are still begging the 
question of whether Thomas is legally entitled to a judgment 
against Anne for the balance left owing on her share of the 
income tax debt, given that Thomas has paid the full amount of 
what the divorce decree ordered be paid equally by both. In 
response to Anne’s arguments that she should not have to pay 
this debt, we emphasize that we cannot go behind the already 
final divorce decree to reexamine the matter of the parties’ tax 
debt and who should pay it. The remedy for Anne’s complaints 
about the original decree and its handling of the tax matters was 


LOCKE v. VOLKMER 805 
Cite as 8 Neb. App. 797 


to appeal that decree within 30 days. That was not done, and the 
decree is long ago final. 

(9,10} If we analogize this situation to accrued payments of 
child support or alimony, we know that the law is clear that the 
court cannot forgive such accrued payments. See, Scully v. 
Scully, 213 Neb. 857, 331 N.W.2d 801 (1983); Conrad v. 
Conrad, 208 Neb. 588, 304 N.W.2d 674 (1981). And from this 
tule, it seems to naturally follow that accrued amounts can and 
should be reduced to a definite and certain judgment so that they 
can be collected. To say that the imposition of a judgment 
against Anne would further “penalize her” begs the question of 
Thomas’ entitlement to the judgment and how such a matter is 
most efficiently handled. While it may seem harsh to impose the 
judgment, we believe that the law and judicial efficacy require 
that it be done. When the law provides for numerous mecha- 
nisms for the collection of a debt which has been reduced to sum 
certain judgment, we suggest that a series of contempt proceed- 
ings is inefficient and unnecessary. Efficiency seems to compel 
that the judgment be entered, although we concede that we have 
not found any authority on point. 

{11} Thus, we proceed by analogy. The rule prohibiting the 
forgiveness or reduction of accrued payments has been part of 
our jurisprudence since at least Wassung v. Wassung, 136 Neb. 
440, 286 N.W. 340 (1939). Wassung involved an attempt by a 
wife who was owed substantial past-due child support payments 
to execute on her husband’s earnings, but the trial court enjoined 
her from enforcing the accrued and unpaid installments by exe- 
cution of attachment, garnishment, or any other manner. The 
trial court further limited her to $10 per month in collection on 
the accrued amounts. The Nebraska Supreme Court upheld the 
district court’s order, finding that courts of general jurisdiction 
have the inherent power to do all things necessary for the admin- 
istration of justice within the scope of their jurisdiction, which 
includes advisory power over their process and the power to stay 
temporarily execution on judgments rendered by them whenever 
it is necessary to accomplish the ends of justice and prevent 
injustice. The Wassung court pointed out that this was a power 
which should be exercised sparingly and only in those instances 
where justice requires it. Wassung provides a recognized method 
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to avoid some of the harshness of the entry of a judgment against 
Anne, depending on the evidence and future procedure in this 
case. But, Wassung does not support the notion that the harsh- 
ness is avoided by simply denying the entry of the judgment. 

We believe that the district court should hold a hearing and 
determine the amount of the debt which Anne owes Thomas for 
her share of the Internal Revenue Service debt, giving her credit 
for payments made. Because that amount is an accrued and 
vested amount from a long ago final divorce decree, we believe 
that Thomas, having paid the debt under the compulsion of the 
Internal Revenue Service, is entitled to a judgment in his favor 
against Anne for her share of the debt which he paid. See, e.g., 
Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991) 
(child support payments become vested in payee as they accrue, 
and thus, courts are without authority to reduce amounts of such 
accrued payments); Wolter v. Wolter, 183 Neb. 160, 158 N.W.2d 
616 (1968) (installments of alimony become vested as they 
accrue and past-due installments become final judgments, which 
courts have no authority to cancel or reduce). By analogy, courts 
should enter judgment when a party is entitled to such. This has 
the effect of reducing the debt to an amount certain, and we 
remand the cause to the district court for that purpose. The 
reduction of the debt to a judgment will have the side benefit of 
cleaning up the confusion surrounding the November 4, 
1997, orders. 


Denial of Attorney Fees and Costs. 

[12,13] Thomas asserts that he should have been awarded 
attorney fees and costs for bringing the third contempt action 
against Anne. Neb. Rev. Stat. § 42-370 (Reissue 1998) provides 
that a reasonable attorney fee may be taxed against a party found 
to be in contempt. In a civil contempt proceeding relating to an 
item in the parties’ divorce decree, costs, including a reasonable 
attorney fee, may be assessed against a contemnor. See Dunning 
v. Tallman, 244 Neb. 1, 504 N.W.2d 85 (1993). However, since 
Anne was not found in contempt, a finding we affirm, there is no 
basis for an award of fees, and this assignment of error neces- 
sarily fails. 
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Anne’s Arguments on Appeal. 

While Anne did not file a cross-appeal, she raises several new 
arguments on appeal. Anne’s pro se brief centers around her 
underlying liability for the tax debt as set forth in the decree. 
First, she argues that the district court erred in its sustained sup- 
port of Thomas’ efforts to collect the amount for the tax debt 
from her. Second, she argues that the district court erred in allow- 
ing the contempt charges to be presented to the court because 
they pertained to an unenforceable item in the original decree. 

The difficulty is that even if Anne’s concerns are well taken, 
these issues are not appropriate for review by this court at this 
time. The portion of the decree relating to the tax debt was long 
ago final. Anne did not appeal the 1993 decree, which was when 
the assessment of the tax liability could have been brought up on 
appeal. Therefore, we cannot consider Anne’s plea that we 
relieve her from this debt. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


SHELDON COHEN ET AL., APPELLANTS, V. 
Papio-MIssouRI RIVER NATURAL RESOURCES DISTRICT, APPELLEE. 
602 N.W. 2d 49 


Filed November 9, 1999. No. A-98-046. 


I. Eminent Domain: Verdicts: Appeal and Error. A condemnation action is reviewed 
as an action at law, in connection with which a verdict will not be disturbed unless it 
is clearly wrong. 

2. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by said rules; judicial discretion is involved 
only when the rules make such discretion a factor in determining admissibility. 

3. Trial: Expert Witnesses: Appeal and Error. A trial court’s ruling in receiving or 
excluding an expert’s opinion which is otherwise relevant will be reversed only when 
there has been an abuse of discretion. 

4. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, elects to 
act or refrain from action, but the selected option results in a decision which is unten- 
able and unfairly deprives a litigant of a substantial right or a just result in matters sub- 
mitted for disposition through the judicial system. 
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5. Witnesses: Testimony. When a party, acting as a witness, changes his or her testi- 
mony without offering a reasonable explanation, the altered testimony is discredited 
and disregarded as a matter of law. 

6. Witnesses: Testimony: Juries. An inconsistent statement by a nonparty witness is a 
factor to be considered by the jury when determining the weight and credibility to be 
given the witness’ testimony. 

7. Trial: Evidence: Waiver: Appeal and Error. If a party fails to make a proper objec- 
tion to evidence, the party is deemed to have waived the right to challenge the admis- 
sibility of evidence on appeal. 

8. Pretrial Procedure. The purpose of the discovery process is to provide an adequate 
pretrial preparation as a basis for an informed cross-examiner and informative cross- 
examination. 

9. ___. The discovery process enables litigants to prepare for a trial without the element 
of an opponent’s tactical surprise. 

10. Rules of the Supreme Court: Pretrial Procedure: Trial. When a party has not com- 
plied with the discovery rule goveming interrogatories, Neb. Ct. R. of Discovery 
26(bX4XAXi) (rev. 1996), or the rule governing supplemental responses, rule 
26(e)(1)(B), an adverse party must make an appropriate objection, move to strike cer- 
tain testimony, request a continuance, or move for a mistrial. 

11. Trial: Appeal and Error. Where the grounds specified for an objection at trial are 
different from the grounds advanced on appeal, nothing has been preserved for an 
appellate court to review. 

12. Trial: Eminent Domain: Valuation: Evidence. In eminent domain proceedings 
where the sale prices of other tracts are offered as evidence of the market value of the 
tract taken, a wide discretion must be granted the trial judge in determining the admis- 
sibility of the evidence of the other sales, but the evidence should not be admitted 
where there is a marked difference in the situation of the properties. 

13. Appeal and Error. Absent plain error, an appellate court considers only claimed 
errors which are both assigned and discussed. 


Appeal from the District Court for Sarpy County: GEORGE A. 
THOMPSON, Judge. Affirmed. 


Sheldon J. Harris, Brent M. Kuhn, and Britany S. Shotkoski, 
of Harris, Feldman Law Offices, for appellants. 


Paul F. Peters, of Taylor, Kluver, Peters & Drews, for 
appellee. 


HANNON, SIEVERS, and CARLSON, Judges. 


CARLSON, Judge. 
INTRODUCTION 
Sheldon Cohen; Joyce R. Cohen; Kirk Meisinger, trustee; and 
Citizens State Bank, mortgageholder (hereinafter collectively 
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referred to as the “condemnees”), appeal a jury award of 
$205,050 entered by the district court for Sarpy County in their 
favor. The jury awarded the condemnees this amount for the tak- 
ing of a tract of their land by the Papio-Missouri River Natural 
Resources District (NRD). For the reasons set forth below, we 
affirm. 


BACKGROUND 

On March 14, 1995, NRD instituted proceedings in the 
county court for Sarpy County to acquire certain real estate by 
eminent domain. This acquisition included approximately 41 
acres of a 63-acre tract of land owned by the condemnees and 
located in Sarpy County near the intersection of Highway 370 
and Turkey Road. 

After a hearing on August 24, 1995, a county board of 
appraisers awarded the condemnees $215,585 for the taking of 
their property, and on September 15, the condemnees filed an 
appeal to the Sarpy County District Court. 

In an amended petition filed December 30, 1996, the con- 
demnees stated that the amount of damages awarded by the 
board of appraisers was inadequate, incomplete, and below the 
fair market value of the property. The condemnees stated that 
they had not incurred any severance damages as a result of 
NRD’s taking. The condemnees prayed for damages in the 
amount of $500,000 for the fair value of the land taken, together 
with interest as allowed by Neb. Rev. Stat. § 76-711 (Reissue 
1996); attorney fees, expert witness fees, and costs expended, as 
allowed by Neb. Rev. Stat. § 76-720 (Reissue 1996); and such 
other and further relief as the court deemed just and equitable. 

In NRD’s answer filed January 6, 1997, it prayed that the con- 
demnees’ petition be dismissed. 

A jury trial was held in Sarpy County District Court on 
November 10, 12, 13, and 14, 1997. Both the condemnees and 
NRD called expert witnesses to testify. The condemnees called 
Daniel Reeder and Patrick Morrissey to testify on their behalf. 
Reeder, a licensed real estate broker, testified that the determi- 
nation of a property’s best and highest use is important in valu- 
ing the property. Reeder testified that properties with the high- 
est and best use of a residential acreage are valued the lowest 
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and that properties with the highest and best use of multifamily 
residential are valued the highest. Reeder testified that the con- 
demnees’ property is in a great location and that there is easy 
access in and out of the property. Reeder testified that the prop- 
erty currently lacks utilities, but that these are available. 

Reeder testified that the condemned property’s best and high- 
est use at the time of the taking was multifamily residential 
development with some commercial development potential on 
the frontage of Highway 370. Reeder described the condemned 
property as rolling and testified that the property would require 
some grading if developed. Reeder testified that the fair market 
value of the condemned property was between $10,000 and 
$11,000 per acre on the date of the taking, March 14, 1995. 
Reeder testified that the property was ready to be developed as 
a residential subdivision on March 14. 

Morrissey, a licensed appraiser and a member of the appraisal 
institute (MAI), testified that he valued the condemned property 
at $368,111. Morrissey testified that he did so after comparing 
the condemned property to five other properties which he 
reviewed and deemed to be the most comparable to the con- 
demned property. Morrissey referred to these five properties as 
comparables. At trial, Morrissey testified in detail regarding the 
characteristics of each of these comparables. Morrissey testified 
that the condemned property’s best and highest use at the time 
of the taking was residential subdivision use and that the con- 
demned property would be ready for residential development in 
3 to 5 years. 

In contrast, NRD called Thomas Stevens, also a licensed 
appraiser and an MAI, to testify on its behalf. We set out 
Stevens’ testimony in detail because Stevens’ testimony is the 
main issue in this appeal. On direct examination, Stevens testi- 
fied that the condemned property’s best and highest use at the 
time of the taking was for acreage subdivision purposes and that 
as utilities were extended into the area, the property had some 
potential for residential subdivision use. Stevens testified that he 
based this opinion on the fact that the condemned property has 
electricity, but lacks water, natural gas, and a sewer. Stevens tes- 
tified that it would take approximately 7 to 10 years for the con- 
demned property to be ready for residential development and 
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that this development was dependent on Papillion’s growth and 
the city’s position on extending sewer and water to this area. 

Stevens testified that he examined between 20 and 25 other 
properties which had recently been sold and were similar to the 
condemned property. Stevens testified that he had narrowed this 
list down to 13 properties—8 in Papillon, 4 in Gretna, and 1 
near Springfield—which he thought were the most comparable. 
On direct examination, Stevens testified concerning the general 
characteristics of the Gretna properties without objection. 
Stevens testified generally that all of the Gretna properties were 
similar to the condemned property in that at the time they were 
sold, the properties were raw farmland, located on public roads, 
were similar in size, and had the potential for acreage or future 
residential development use. 

After Stevens began to testify regarding the specifics of the 
first comparable Gretna property, the condemnees objected on 
the ground of lack of foundation and stated that the comparables 
in Gretna were incompetent, irrelevant, immaterial, and too 
remote. Initially, the district court sustained the condemnees’ 
objection, stating that in general, the Gretna properties were not 
good comparables because Gretna is in excess of 10 to 12 miles 
from the site of the condemned property and because Gretna is 
not a growing community like Papillon is. Subsequently, the 
trial court reversed its ruling and allowed NRD to introduce evi- 
dence of the Gretna comparables. 

Upon continuation of Stevens’ testimony on direct, Stevens 
discontinued any discussion of the Gretna comparables and 
focused instead on five comparable properties located in the 
Papillion area. The condemnees made a continuing objection to 
the introduction of these sales as irrelevant or immaterial, which 
objection the trial court repeatedly overruled. Stevens testified 
in great detail concerning these five sales, noting their similari- 
ties to the condemned property and the selling price of each 
property. Stevens testified that based on the sale price of these 
five properties as well as the other eight properties he reviewed, 
the value of the condemned property at the time of the taking 
was $3,500 per acre. 

On cross-examination, Stevens testified that in his appraisal 
report dated November 30, 1994, he had selected 4 properties 
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from his list of 13 properties as the properties most comparable 
to the condemned property. Stevens testified that in his report, 
these four properties were the most recent, as well as the most 
similar, to the condemned property in topography, size, and 
location. Stevens testified that three of the four properties he 
listed in his report as most comparable properties, properties 1 
through 3, are located in Gretna while property 5 is located in 
Papillion. In contrast, Stevens acknowledged that at trial, he 
focused on five comparable properties, property 5 in Papillion in 
addition to four other Papillion properties, properties 6, 11, 12, 
and 13. Stevens testified that at trial, he focused on the Papillion 
properties instead of the Gretna properties because properties 5, 
6, 11, 12, and 13 are those sales “most persuasive right in the 
Papillion area.” 

On redirect, Stevens testified regarding the selling price of 
three of the Gretna properties, properties 1, 2, and 3. Stevens did 
so over the condemnees’ objection that such inquiry was beyond 
the scope of cross-examination. 

On November 14, 1997, the jury returned a verdict in the con- 
demnees’ favor in the amount of $5,000 per acre or $205,050. 

On November 21, 1997, the condemnees filed a motion for 
new tnal, which was subsequently overruled by the district 
court. The condemnees appeal. 


ASSIGNMENTS OF ERROR 

On appeal, the condemnees’ six assignments of error can be 
summarized as follows: The condemnees argue that the trial 
court erred in (1) failing to instruct the jury that Stevens’ testi- 
mony was discredited as a matter of law because the evidence 
adduced at trial demonstrated that Stevens, a party witness, 
materially changed his testimony on vital points in order to meet 
the exigencies of trial; (2) allowing Stevens to testify regarding 
the properties Stevens viewed as comparable to the condemned 
property; and (3) overruling their motion for a new trial. 


STANDARD OF REVIEW 
[1] A condemnation action is reviewed as an action at law, in 
connection with which a verdict will not be disturbed unless it 
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is Clearly wrong. Smith v. Papio-Missouri River NRD, 254 Neb. 
405, 576 N.W.2d 797 (1998). 

[2] In proceedings where the Nebraska Evidence Rules apply, 
the admissibility of evidence is controlled by said rules; judicial 
discretion is involved only when the rules make such discretion 
a factor in determining admissibility. Jd. 

(3] A trial court’s ruling in receiving or excluding an expert’s 
opinion which is otherwise relevant will be reversed only when 
there has been an abuse of discretion. /d. 

[4] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through the judicial system. Jd. 


ANALYSIS 


Exigencies of Trial. 

On appeal, the condemnees argue that the evidence adduced at 
trial demonstrates that Stevens, a party witness, materially 
changed his testimony on vital points in order to meet the exi- 
gencies of trial, and as such, his testimony should have been dis- 
credited as a matter of law. The condemnees also argue that 
Stevens’ testimony at trial was misleading and contrary to the 
standards for professional appraisers. NRD contends that Stevens 
is not a party witness and that therefore, any inconsistencies in 
Stevens’ testimony were a factor for the jury to consider. 

[5] In Ketteler v. Daniel, 251 Neb. 287, 556 N.W.2d 623 
(1996), the Nebraska Supreme Court stated that when a party, 
acting as a witness, changes his or her testimony without offer- 
ing a reasonable explanation, the altered testimony is discredited 
and disregarded as a matter of law. 

In Ketteler, Marilyn Ketteler filed suit against Carl Daniel for 
injuries Ketteler allegedly sustained in a collision with Daniel 
on April 26, 1991. After the jury returned a verdict in favor of 
Ketteler, Ketteler appealed. 

At trial, both Ketteler and Daniel called expert witnesses to 
testify on their behalf. One of the witnesses Daniel called at trial 
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was Dr. William Palmer, a rheumatologist, who testified that he 
examined Ketteler. Palmer testified that in his opinion, Ketteler 
was suffering from fibromyalgia on the date of her examination, 
a soft-tissue pain syndrome which causes patients to experience 
generalized musculoskeletal pain in the neck, back, and joints. 
Palmer testified that Ketteler’s fibromyalgia was not caused by 
the accident, but, rather, that her condition existed long before 
the accident. At trial, Ketteler objected to Palmer’s testimony 
because his testimony was contradictory to statements he had 
made in a medical report prior to trial. 

[6] On appeal, Ketteler claimed that the trial court erred in 
failing to discredit Palmer’s changed testimony. The Supreme 
Court stated the general rule above regarding discrediting the 
changed testimony of a party acting as a witness. Additionally, 
the Supreme Court stated that this rule did not apply to a non- 
party expert witness. Specifically, the Supreme Court stated: 

In [State v. Osborn, 241 Neb. 424, 490 N.W.2d 160 (1992),] 
we did not extend the rule to nonparty witnesses, nor will 
we extend the rule today. An inconsistent statement by a 
nonparty witness is a factor to be considered by the jury 
when determining the weight and credibility to be given the 
witness’ testimony. It is evident that Dr. Palmer is not a 
party in this case. The assigned error is not meritorious. 
Ketteler, 251 Neb. at 295, 556 N.W.2d at 628. 

[7] Similarly, in the instant case, as in Ketteler, it is evident 
that Stevens is a nonparty expert witness. Thus, any inconsistent 
statements made by Stevens were a factor to be considered by 
the jury when determining the weight and credibility of Stevens’ 
testimony. We do not discuss the condemnees’ argument that 
Stevens’ testimony at trial was misleading and contrary to the 
standards for professional appraisers because the condemnees - 
failed to object to Stevens’ testimony on trial on these grounds. 
If a party fails to make a proper objection to evidence, the party 
is deemed to have waived the right to challenge the admissibil- 
ity of evidence on appeal. Coffey v. Mann, 7 Neb. App. 805, 585 
N.W.2d 518 (1998). Therefore, this assignment of error is with- 
out merit. 
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Tactical Surprise. 

On appeal, the condemnees argue that they were unfairly 
prejudiced by NRD’s tactical surprise in presenting evidence 
contrary to Stevens’ appraisal report produced in discovery and 
relied upon by the condemnees in preparing their case. 
Essentially, the condemnees appear to argue that the trial court 
erred in allowing Stevens to testify because NRD violated its 
duty under the discovery rules regarding supplementation. NRD 
contends that the condemnees’ assignment of error is without 
merit because the condemnees failed to make any of the follow- 
ing motions: a motion instructing the jury to disregard Stevens’ 
testimony, a motion to strike Stevens’ testimony, a motion for a 
continuance, or a motion for a mistrial. 

[8,9] The Nebraska Supreme Court has stated that the pur- 
pose of the discovery process is to provide an adequate pretrial 
preparation as a basis for an informed cross-examiner and infor- 
mative cross-examination. Norquay v. Union Pacific Railroad, 
225 Neb. 527, 407 N.W.2d 146 (1987). Further, the discovery 
process enables litigants to prepare for a trial without the ele- 
ment of an opponent’s tactical surprise. Jd. 

Neb. Ct. R. of Discovery 26(e)(1)(B) (rev. 1996) provides 
that a party is under a duty to seasonably supplement his or her 
response with respect to any question directly addressed to “the 
identity of each person expected to be called as an expert wit- 
ness at trial, the subject matter on which he or she is expected to 
testify, and the substance of his or her testimony.” 

[10] Without commenting on whether or not NRD violated 
the discovery rules by failing to supplement Stevens’ appraisal 
report, we note that regardless of that fact, when a party has not 
complied with the discovery rule governing interrogatories, 
Neb. Ct. R. of Discovery 26(b)(4)(A)(i) (rev. 1996), or the rule 
governing supplemental responses, rule 26(e)(1)(B), an adverse 
party must make an appropriate objection, move to strike certain 
testimony, request a continuance, or move for a mistrial. 
Norquay, supra. 

In Norquay, the Nebraska Supreme Court held that the plain- 
tiff’s failure to make a motion to strike an expert’s testimony, 
move for a continuance, or seek a mistrial precluded the 
Supreme Court from reviewing any question concerning the 
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submission of expert evidence for jury consideration despite 
discovery violations. 

Similarly, in the instant case, we are precluded from address- 
ing the condemnees’ contention that the trial court erred in 
allowing Stevens to testify because NRD failed to supplement 
Stevens’ appraisal report. We are precluded from doing so 
because the condemnees failed to make a motion striking 
Stevens’ testimony, and failed to move for a continuance or to 
seek a mistrial. Therefore, this assignment of error is without 
merit. 


Comparable Properties. 

The condemnees argue that the trial court erred in allowing 
Stevens to testify regarding the properties Stevens viewed as 
comparable to the condemned property. NRD contends that all 
of the properties Stevens listed as comparables and relied upon 
in valuing the condemned property were proper and that the trial 
court did not abuse its discretion in allowing evidence of these 
comparables into evidence. 

At trial, Stevens testified that he examined between 20 and 25 
other properties which had recently been sold which were simi- 
lar to the condemned property. Stevens testified that he had nar- 
rowed this list down to 13 properties—8 in Papillion, 4 in 
Gretna, and 1 near Springfield—which he thought were the most 
comparable. 

After Stevens began to testify regarding the specifics of the 
first comparable Gretna property, the condemnees objected on 
the ground of lack of foundation and stated that the comparables 
in Gretna were incompetent, irrelevant, immaterial, and too 
remote. Initially, the district court sustained the condemnees’ 
objection, stating that in general, the Gretna properties were not 
good comparables because Gretna is in excess of 10 to 12 miles 
from the site of the condemned property and because Gretna is 
not a growing community like Papillion is. Subsequently, the 
trial court reversed its ruling and allowed NRD to introduce evi- 
dence of the Gretna comparables. Upon continuation of Stevens’ 
testimony on direct, Stevens discontinued any discussion of the 
Gretna comparables and focused instead on five properties 
located in the Papillion area. 
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On cross-examination, NRD questioned Stevens about his 
use of the Gretna properties as comparables in the appraisal 
report Stevens prepared prior to trial. Subsequently, on redirect, 
Stevens testified regarding the sale price of the Gretna proper- 
ties he listed as the most comparable properties in his appraisal 
report. Stevens did so over the condemnees’ objection that such 
inquiry was beyond the scope of cross-examination. On appeal, 
the condemnees argue that the district court erred in allowing 
any evidence regarding the Gretna properties. The condemnees 
contend that the properties located in Gretna are markedly dif- 
ferent than the condemned property and should not have been 
allowed into evidence. 

[{11] On this record, the only evidence concerning the Gretna 
properties which NRD introduced was on redirect after the con- 
demnees cross-examined Stevens about the Gretna properties. 
We note that by cross-examining Stevens in regard to these 
Gretna sales, the condemnees may have waived their right to the 
introduction of such evidence. See Uryasz v. Archbishop Bergan 
Mercy Hosp., 230 Neb. 323, 431 N.W.2d 617 (1988). 
Additionally, although the condemnees objected to Stevens’ tes- 
timony on redirect concerning the sale price of the Gretna prop- 
erties, they did so on the ground that Stevens’ testimony 
exceeded the scope of cross-examination, a different ground 
than that proposed by the condemnees on appeal. Where the 
grounds specified for an objection at trial are different from the 
grounds advanced on appeal, nothing has been preserved for an 
appellate court to review. Benzel v. Keller Indus., 253 Neb. 20, 
567 N.W.2d 552 (1997). 

The condemnees also contend that the district court erred in 
allowing Stevens to testify on direct examination regarding five 
comparable properties located in Papillion. The condemnees 
argue that these properties were also markedly different from 
the condemned property and should not have been used to value 
the condemned property. NRD contends that the district court 
did not err in this regard. 

[12] In eminent domain proceedings where the sale prices of 
other tracts are offered as evidence of the market value of the 
tract taken, a wide discretion must be granted the trial judge in 
determining the admissibility of the evidence of the other sales, 
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but the evidence should not be admitted where there is a marked 
difference in the situation of the properties. Smith v. Papio- 
Missouri River NRD, 254 Neb. 405, 576 N.W.2d 797 (1998). 

At trial in the instant case, the condemnees made a continu- 
ing objection to the introduction of these five Papillion proper- 
ties as irrelevant or immaterial, which objection the trial court 
repeatedly overruled. Stevens testified in great detail concerning 
these five sales, noting their similarities to the condemned prop- 
erty and the selling price of each property. The condemnees do 
not point to, and we do not find, evidence on this record to show 
that the five Papillion properties Stevens used as comparables 
are markedly different from the condemned property. Although 
the record reflects that the Papillion properties are different in 
various ways, “[t]hese differences are not factors which would 
render a comparison for the purposes of valuation inadmissible, 
as they do not demonstrate a marked difference in the situation 
of the properties. Instead, such differences go toward the weight 
to be accorded such testimony, not its admissibility.” See Smith, 
254 Neb. at 414, 576 N.W.2d at 804. 

On this record, we conclude that the trial court did not abuse 
its discretion in allowing Stevens to base his opinions as to the 
fair market value of the condemned property on the above 
comparables. 


Motion for New Trial. 

[13] On appeal, the condemnees argue that the trial court 
erred in overruling their motion for new trial. Although the con- 
demnees assign this as error, they fail to discuss this assignment 
in their brief. Absent plain error, an appellate court considers 
only claimed errors which are both assigned and discussed. Jn re 
Interest of Torrey B., 6 Neb. App. 658, 577 N.W.2d 310 (1998). 
Therefore, this assignment of error is without merit. 


CONCLUSION 
For the reasons set forth above, we conclude that the trial 
court did not err in regard to Stevens’ testimony or in overruling 
the condemnees’ motion for a new trial. 
AFFIRMED. 
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BEVERLY R. KEENE, APPELLANT, V. DAVID TETEN, APPELLEE. 
602 N.W. 2d 29 


Filed November 9, 1999. No. A-98-905. 


Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 
Political Subdivisions Tort Claims Act: Waiver: Immunity. The Political 
Subdivisions Tort Claims Act reflects a limited waiver of governmental immunity and 
prescribes the procedure for maintenance of a suit against a political subdivision. 
Political Subdivisions Tort Claims Act: Notice. Substantial compliance with the 
statutory provisions pertaining to a claim’s content supplies the requisite and suffi- 
cient notice to a political subdivision in accordance with Neb. Rev. Stat. § 13-905 
(Reissue 1997), when the lack of compliance has caused no prejudice to the political 
subdivision. 

Political Subdivisions Tort Claims Act: Notice: Time. For substantial compliance 
with the written notice requirements of the Political Subdivisions Tort Claims Act, 
within 1 year from the act or omission in which the claim is based, the written notice 
of claim must be filed with an individual or office designated in the act as the autho- 
rized recipient for notice of claims against a political subdivision. 

Political Subdivisions Tort Claims Act: Notice. Neb. Rev. Stat. § 13-905 (Reissue 
1997) requires notice to a designated individual or entity of a political subdivision in 
the form of a written claim. It would defeat its purpose if mere knowledge of an act 
or omission, by a nondesignated party, was sufficient to satisfy the requirements of 
that section. 

Waiver: Words and Phrases. Waiver is a voluntary and intentional relinquishment 
or abandonment of a known existing legal right, advantage, benefit, claim, or privi- 
lege, which except for such waiver the party would have enjoyed. 

Equity: Estoppel. In order to invoke the doctrine of equitable estoppel, a party must 
first satisfy the following six elements: (1) conduct which amounts to a false repre- 
sentation or concealment of material facts or, at least, which is calculated to convey 
the impression that the facts are otherwise than, and inconsistent with, those which the 
party subsequently attempts to assert; (2) the intention, or at least the expectation, that 
such conduct shall be acted upon by, or influence, the other party or other persons; (3) 
knowledge, actual or constructive, of the real facts; (4) lack of knowledge and of the 
means of knowledge of the truth as to the facts in question; (5) reliance, in good faith, 
upon the conduct or statements of the party to be estopped; and (6) action or inaction 
based thereon of such a character as to change the position or status of the party claim- 
ing estoppel. 

Equity: Estoppel: Limitations of Actions. The first element of equitable estoppel is 
met when one lulls his or her adversary into a false sense of security, thereby causing 
that person to subject his or her claim to the bar of the statute of limitations, and then 
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pleads the very delay caused by his or her conduct as a defense to the action when it 
is filed. 

10. Equity: Estoppel. A partial payment of a claim, standing alone, is insufficient to cre- 
ate a question of fact on the issue of equitable estoppel. 

11, Estoppel: Limitations of Actions. The mere pendency of negotiations during the 
period of a statute of limitations, which are conducted in good faith with a view to 
ultimate compromise, is not of itself sufficient to establish an estoppel. 

12. Equity: Estoppel: Proof. Ordinary settlement negotiations contain the implicit 
notion that if settlement is not made, litigation will be necessary. It is the conveyance 
of the impression that Jitigation would not be necessary that, if proved to the finder of 
fact, establishes the level of misrepresentation necessary for equitable estoppel. 


Appeal from the District Court for Otoe County: RANDALL L. 
REHMEIER, Judge. Affirmed. 


Thomas J. Walsh, Sr., of Walsh, Fullenkamp & Doyle, for 
appellant. 


Thomas A. Grennan, of Gross & Welch, P.C., for appellee. 
HANNON, MUEs, and INBopy, Judges. 


MUES, Judge. 
INTRODUCTION 

On March 28, 1996, the plaintiff, Beverly R. Keene, was 
involved in a car accident with the defendant, David Teten, at 
the intersection of First Corso and 10th Streets in Nebraska City, 
Nebraska. The vehicle driven by Teten was owned by the 
Nebraska City Public Schools (school district). The Cincinnati 
Insurance Companies (Cincinnati Insurance), the insurer of the 
vehicle driven by Teten, compensated Keene for the property 
damage she suffered as a result of the collision. On March 23, 
1998, Keene filed a negligence action against Teten seeking 
damages for physical injuries allegedly sustained during the col- 
lision. Teten filed a motion for summary judgment in the district 
court for Otoe County alleging that Keene had failed to comply 
with the notice requirement of the Political Subdivisions Tort 
Claims Act, Neb. Rev. Stat. § 13-901 et seq. (Reissue 1997) 
(Act). The district court granted Teten’s motion. Keene appeals. 


BACKGROUND 
On March 28, 1996, shortly after 5 p.m., the school district 
directed Teten to look for a school van which had not returned 
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from taking students to Omaha, Nebraska. Teten took a pickup 
truck owned by the school district. While attempting to locate 
the missing van, Teten was involved in a car accident with 
Keene at the intersection of First Corso and 10th Streets in 
Nebraska City. At the time of the accident, Teten was a mainte- 
nance worker employed by the school district. The accident 
report, completed by a Sgt. B. Friez of the Nebraska State 
Patrol, listed the owner of the truck as “NE City Public Schools” 
and the insurer of the truck as Cincinnati Insurance. 

After the accident, Keene was contacted by Nate Kroenke, a 
representative of Cincinnati Insurance. Kroenke informed 
Keene that he would be representing the interests of Teten 
regarding any claims arising out of the accident on March 28, 
1996. Prior to August 1, Cincinnati Insurance compensated 
Keene for the property damage to her car. Later in August, 
Keene retained an attorney to represent her with regard to her 
personal injury claim. The attorney notified Kroenke by a letter 
dated August 13, 1996, that he now represented Keene with 
respect to the injuries she allegedly sustained in the March acci- 
dent. The attorney stated, “I presume that liability is not a prob- 
lem in that you have already paid for the repair to my client’s 
vehicle.” The letter further stated that Keene was still being 
treated for the alleged injuries “and is not in a position to make 
a demand at this point in time.” 

Keene’s attorney later received a letter from Kroenke dated 
October 16, 1996, acknowledging receipt of the letter of repre- 
sentation. The letter also stated, “When you and your client are 
in position to make a demand you may contact me at the above 
address or phone number. Please feel free to contact me if you 
have any questions concerning this matter.” The letter did not 
make any reference to liability. 

At the request of Cincinnati Insurance, Keene made recorded 
statements to two representatives of Cincinnati Insurance on 
February 27, 1997, at her home. Furthermore, prior to March 28, 
her attorney provided medical information to Cincinnati 
Insurance regarding Keene’s treatment. The attorney then 
received a letter dated April 23, 1997, from Byron Frick, a 
claims representative of Cincinnati Insurance, accompanied by 
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a copy of the transcription of the recorded statements taken from 
Keene earlier. The letter stated: 

In reviewing this file, it has come to our attention that the 

most recent medical reports received end on December 19, 

1996. In order for The Cincinnati Insurance Company to 

properly evaluate this loss, we ask that copies of reports 

post December 19, 1996 be sent to the above listed address. 

Subsequently, Keene’s attorney received a letter dated 
September 9, 1997, from Thomas Grennan, who had been 
retained by Cincinnati Insurance to defend the school district 
against any potential legal action arising out of the March 28, 
1996, accident. The letter stated that Teten was operating the 
pickup truck within the scope and course of his employment 
with the school district. Furthermore, because Keene failed to 
comply with the notice requirements of the Act, the school dis- 
trict did not feel that it owed any liability to Keene. Keene stated 
in her reply to Teten’s answer that the September 9 letter was the 
first time that she was aware that Teten claimed he was operat- 
ing the vehicle within the scope of his employment with the 
school district. However, in her affidavit, waiver, and authoriza- 
tion, Keene states: 

I... authorize the use of the attached April 14, 1998 cor- 
respondence from my attorney, Thomas J. Walsh Jr., in 
which he states that he believes that Mr. Teten was work- 
ing for the School District at the time of the accident. This 
has also always been my belief and I know of no facts to 
the contrary. 

On behalf of Keene, her attorney sent a letter dated 
September 29, 1997, to Dr. Keith Rohwer, superintendent of the 
school district, notifying him of Keene’s claim against the 
school district for personal injuries arising out of the accident on 
March 28, 1996. On January 8, 1998, the school board voted 
unanimously to deny Keene’s tort claim. 

The parties have stipulated that Kroenke and Keene or her 
attorney never had any conversation regarding the Act, the 
necessity of filing a tort claim, or the statute of limitations. 
Neither the school district nor Kroenke ever told Keene that it 
was unnecessary or necessary to file a written tort claim with the 
school district. 
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On March 23, 1998, Keene filed a negligence action against 
Teten seeking damages for physical injuries allegedly sustained 
during the collision. 

In Teten’s answer, he affirmatively alleged that he was acting 
within the scope and course of his employment with the school 
district at the time of the accident and that he was an employee 
of a political subdivision within the meaning of § 13-903. 
Finally, Teten asserts that Keene failed to comply with the for- 
mal filing requirements of the Act. 

Keene filed a reply in which she alleges that she substantially 
complied with the provisions of the Act and, in the alternative, 
that the conduct of Teten’s agents in paying a portion of Keene’s 
claim for the property damage and in indicating that she could 
deal directly with Kroenke constituted a waiver to assert the pro- 
visions of the Act as a defense in this case. 

On May 20, 1998, Teten filed a motion for summary judg- 
ment grounded on Keene’s failure to comply with the formal 
notice requirement of the Act. The district court granted Teten’s 
motion, and Keene appeals. 


ASSIGNMENTS OF ERROR 
Summarized, Keene alleges that the district court erred in 
granting Teten’s motion for summary judgment. Specifically, 
she argues that the pleadings and affidavits 
raised sufficient factual issues and ultimate inferences jus- 
tifying a trial on whether the conduct of the Cincinnati 
Insurance Company authorized and acquiesced in by 
[Teten] and the Schoo! District permits invocation of the 
doctrines of substantial compliance, equitable estoppel or 
waiver as a bar to [Teten]’s use of the one-year written 
notice requirement of the Political Subdivisions Tort 
Claims Act as a Defense to [Keene]’s action for personal 
injuries. 
STANDARD OF REVIEW 
[1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
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Woodard v. City of Lincoln, 256 Neb. 61, 588 N.W.2d 831 
(1999); Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 487 (1998); 
Chalupa v. Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). 

(2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Woodard, supra; American Family Ins. Group v. 
Hemenway, 254 Neb. 134, 575 N.W.2d 143 (1998); Houghton v. 
Big Red Keno, 254 Neb. 81, 574 N.W.2d 494 (1998). 


DISCUSSION 
[3] “The Political Subdivisions Tort Claims Act reflects a lim- 

ited waiver of governmental immunity and prescribes the proce- 
dure for maintenance of a suit against a political subdivision.” 
Chicago Lumber Co. v. School Dist. No. 71, 227 Neb. 355, 366, 
417 N.W.2d 757, 764 (1988). The Act provides: 

No suit shall be commenced against any employee of a 

political subdivision for money on account of damage to or 

loss of property or personal injury to or the death of any 

person caused by any negligent or wrongful act or omis- 

sion of the employee while acting in the scope of his or her 

office or employment . . . unless a claim has been submit- 

ted in writing to the governing body of the political subdi- 

vision within one year after such claim accrued in accor- 

dance with section 13-905. 
§ 13-920. In the present case, Keene does not contest that Teten 
is an employee of the school district. Accordingly, Keene was 
required to comply with the requirements set out in the Act 
despite the fact that the school district was not sued. See, e.g., 
Bohl v. Buffalo Cty., 251 Neb. 492, 557 N.W.2d 668 (1997); 
Kuchar v. Krings, 248 Neb. 995, 540 N.W.2d 582 (1995). 

Keene argues that the evidence presented creates genuine 

issues of fact precluding summary judgment. Keene asserts that 
her failure to strictly comply with the formal filing requirements 
of § 13-905 should be excused for several reasons. First, Keene 
argues that there is sufficient evidence from which a fact finder 
could conclude that she substantially complied with the formal 
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filing requirements through her dealings with Cincinnati 
Insurance. Second, she contends that there is sufficient evidence 
presented to raise the issue of whether Teten and the school dis- 
trict waived the formal notice requirements of the Act. And 
finally, in a somewhat related argument, Keene claims that evi- 
dence was presented to raise the inference that Teten should be 
equitably estopped from asserting the untimely filing as 
a defense. 


Substantial Compliance. 

The Act requires that written notice be “filed with the clerk, 
secretary, or other official whose duty it is to maintain the offi- 
cial records of the political subdivision,” unless the governing 
body of the political subdivision permits filing with its law 
department. § 13-905. The evidence is undisputed that the 
school district has no “law department.” Keene, through her 
attorney, sent a letter dated September 29, 1997, to Dr. Rohwer, 
superintendent of the school district, regarding her personal 
injury claim from the March 28, 1996, accident. However, this 
was approximately 6 months after the statute of limitations for 
submitting a written claim expired. Once the issue of the plain- 
tiff’s failure to comply with the notice requirement of the Act is 
properly raised in a demurrer or answer, the plaintiff then has 
the burden to show compliance. See Schoemaker v. Metropolitan 
Utilities Dist., 245 Neb. 967, 515 N.W.2d 675 (1994). 

Keene argues that her dealings with Cincinnati Insurance are 
sufficient to create an issue of fact as to whether she substan- 
tially complied with the notice provisions of §§ 13-920 and 
13-905. Specifically she relies on the August 13, 1996, letter 
from her attorney to Kroenke, the adjuster for Cincinnati 
Insurance; the two recorded statements given February 27, 
1997, which provided additional notice and details of her injury 
claim; Cincinnati Insurance’s investigation of the accident; and 
the fact that the school district was not prejudiced by her failure 
to strictly comply with the Act. 

[4] The Nebraska Supreme Court has recognized the doctrine 
of substantial compliance under the Act. Schoemaker, supra; 
Willis v. City of Lincoln, 232 Neb. 533, 441 N.W.2d 846 (1989); 
Chicago Lumber Co. v. School Dist. No. 71,227 Neb. 355, 417 
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N.W.2d 757 (1988). It is well established that “ ‘substantial 
compliance with the statutory provisions pertaining to a claim’s 
content supplies the requisite and sufficient notice to a political 
subdivision in accordance with [§ 13-905], when the lack of 
compliance has caused no prejudice to the political subdivi- 
sion.’” Willis, 232 Neb. at 538, 441 N.W.2d at 849 (quoting 
Chicago Lumber Co., supra). Willis recognized a distinction 
between a claim’s content substantially complying with the Act 
and filing the claim with the wrong person as substantially com- 
plying with the Act. 
A notice which has been filed with a person or recipient 
designated by the act and which contains appropriate 
information to satisfy the notice requirement of the act 
provides a political subdivision with an opportunity to 
investigate, and possibly settle, a tort claim. [Citation 
omitted.] However, a notice of claim given to one who is 
not designated to receive notice under the Political 
Subdivisions Tort Claims Act may prevent a political sub- 
division’s opportunity to investigate and settle claims inas- 
much as an unauthorized recipient of notice very likely 
lacks power to initiate an investigation into the claim with 
a view toward settlement or formulation of a defense in lit- 
igation over an unsettled claim. 
Willis, 232 Neb. at 539, 441 N.W.2d at 850. 
[5] In Willis, the claimant’s attorney sent notice, within 
8 months of the accident, to the Lincoln Transportation System. 
The maintenance superintendent of the Lincoln Transportation 
System and the city risk manager were both aware of the acci- 
dent, and the superintendent had received the attorney’s letter 
and notified the city risk manager. Nevertheless, the Nebraska 
Supreme Court in Willis rejected the expansion of the substan- 
tial compliance doctrine. It held that for substantial compliance 
with the written notice requirements of the Act, within 1 year 
from the act or omission in which the claim is based, the written 
notice of claim must be filed with an individual or office desig- 
nated in the Act as the authorized recipient for notice of claims 
against a political subdivision. 
[6] In Schoemaker v. Metropolitan Utilities Dist., 245 Neb. 
967, 515 N.W.2d 675 (1994), the issue was again presented. 
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There, despite the Metropolitan Utilities District’s claims 
adjuster’s knowledge of the accident and the possibility of a 
claim, the Supreme Court found that the claimant’s attorney’s 
letter to the claims adjuster failed to satisfy the requirements of 
the Act in two respects: (1) It was not received within 1 year 
after the claim accrued, and (2) notice was not given to an autho- 
rized official as required by § 13-905. The Schoemaker court 
reasoned: 

Section 13-905 requires notice to a designated individ- 
ual or entity of a political subdivision in the form of a writ- 
ten claim. It would defeat the purpose of § 13-905 if mere 
knowledge of an act or omission, by a nondesignated party, 
was sufficient to satisfy the requirements of that section. 

245 Neb. at 973, 515 N.W.2d at 679. The principle that written 
notice must be filed with an individual or office designated in 
the Act as the authorized recipient of claims in order for the 
notice to substantially comply with the requirements of the Act 
has been reaffirmed recently in Woodard v. City of Lincoln, 256 
Neb. 61, 588 N.W.2d 831 (1999). 

A party moving for summary judgment has the burden of 
showing that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law. Kaiser v. Millard 
Lumber, 255 Neb. 943, 587 N.W.2d 875 (1999). See Boyle v. 
Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). After a party mov- 
ing for summary judgment has shown facts warranting judgment 
as a matter of law, the opposing party has the burden to present 
evidence showing an issue of material fact which prevents judg- 
ment as a matter of law. See, Boyle, supra; Kaiser, supra. 

The evidence is undisputed that Keene did not provide writ- 
ten notice to a party designated within the Act until after the 
statute of limitations had expired. Assuming, without deciding, 
that the content of Keene’s attorney’s letter of August 13, 1996, 
to Kroenke substantially complied with the Act, the evidence is 
undisputed that Kroenke was not a party designated by the Act 
as the authorized recipient for notice of claims against the 
school district. See, Woodard, supra; Schoemaker, supra; Willis 
v. City of Lincoln, 232 Neb. 533, 441 N.W.2d 846 (1989). The 
evidence before us fails as a matter of law to establish that 
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Keene substantially complied with the notice requirements of 
the Act. The district court’s implicit finding that Keene failed to 
present evidence raising any genuine issue of material fact 
regarding application of the doctrine in this case was correct and 
is affirmed. 


Waiver. 

Keene also contends that the payment of her property damage 
claim and the October 16, 1996, letter in which Cincinnati 
Insurance acknowledged her claim and solicited further contacts 
were sufficient to raise a fact issue regarding whether the school 
district, through Cincinnati Insurance, waived the timely claim 
requirements of § 13-905. 

[7] Waiver is “a voluntary and intentional relinquishment or 
abandonment of a known existing legal right, advantage, benefit, 
claim, or privilege, which except for such waiver the party would 
have enjoyed.” Five Points Bank v. Scoular-Bishop Grain Co., 
217 Neb. 677, 681, 350 N.W.2d 549, 552 (1984). To establish 
waiver of a legal right there must be a clear, unequivocal, and 
decisive act of a party showing such a purpose, or acts amount- 
ing to an estoppel on his or her part. Schoemaker v. Metropolitan 
Utilities Dist., 245 Neb. 967, 515 N.W.2d 675 (1994). 

In Schoemaker, the court rejected Schoemaker’s argument 
that the contents of a letter from a claims adjuster was sufficient 
to constitute a waiver of a filing requirement. Although the let- 
ter implied that a settlement would be made, “the settlement 
appears to be predicated on the receipt of [certain] items[;] it is 
not an unequivocal assurance of payment.” Jd. at 974, 515 
N.W.2d at 680. The claims adjuster in that case did not advise 
Schoemaker that it was not necessary to file a written claim, a 
fact the Supreme Court found significant in concluding that no 
waiver had been established. 

Keene attempts to distinguish Schoemaker from the facts here 
in two respects. Many of her arguments, however, are directed 
to the equitable estoppel portion of her appeal. As to the waiver 
issue, as in Schoemaker, the record here is absent any “unequiv- 
ocal assurance of payment” of Keene’s personal injury claim by 
Cincinnati Insurance. Instead, Cincinnati Insurance was solicit- 
ing settlement discussions, requesting information, conducting 
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an investigation, and encouraging further contact. Kroenke’s 
October 16, 1996, letter contained nothing that could be inferred 
as an “unequivocal assurance of payment.” In fact, the statement 
in the letter from Keene’s attorney to Kroenke that he was pre- 
suming “liability was not a problem” went unanswered in 
Kroenke’s October 16 response. We also find it significant that 
no one on behalf of the school district or Cincinnati Insurance 
ever told Keene that she was not required to submit a claim to 
the school district. See Schoemaker, supra. Finally, there is no 
evidence that anyone on behalf of Cincinnati Insurance or the 
school district made any assurance or guarantee regarding the 
payment of her personal injury claim at the time Cincinnati 
Insurance paid her property damages. Indeed, by the time the 
1-year period expired, the parties had not even engaged in nego- 
tiations over Keene’s injury claim. 

Granting Keene every favorable inference deducible from the 
evidence, we fail to find sufficient evidence to raise a genuine 
issue over whether Teten, the school district, or Cincinnati 
Insurance relinquished or abandoned the requirement that a 
written tort claim be timely filed as required by § 13-905. 


Equitable Estoppel. 

Keene next argues that a fact finder should be allowed to 
decide whether Teten should be equitably estopped from assert- 
ing the defense of her failure to give timely written notice of her 
claim to the proper person. Keene contends that the evidence is 
sufficient to create an inference that Teten and the school district 
by and through their agent, Cincinnati Insurance and its employ- 
ees, “lulled [her] into a false sense of security” that her claim 
would be settled. Brief for appellant at 31. She relies again on 
(1) the payment of her property damage claim and (2) Cincinnati 
Insurance’s investigation of her claim and the October 16, 1996, 
letter in which Cincinnati Insurance invited a demand for her 
personal injury claim when she was in a position to make one. 

The Nebraska Supreme Court has historically applied the 
doctrine of equitable estoppel against a private party under dif- 
ferent standards than against a political subdivision. See 
Woodard v. City of Lincoln, 256 Neb. 61, 588 N.W.2d 831 
(1999), and cases cited therein. While the school district is not a 
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party to this lawsuit, Teten’s employment with the school dis- 
trict has, as previously discussed, triggered the claim require- 
ments of the Act. See § 13-920. Therefore, we view the applica- 
bility of the equitable estoppel doctrine in this case as if the 
school district, a political subdivision, was a party. In Woodard, 
the court held that 
the state and its political subdivisions can be equitably 
estopped from relying on the statute of limitations found in 
the tort claims acts upon a showing that the elements of 
equitable estoppel have been met, as well as compelling. 
circumstances, where right and justice so demand in the 
interest of preventing manifest injustice. 
256 Neb. at 67, 588 N.W.2d at 836. 
[8,9] In order to invoke the doctrine of equitable estoppel, a 
party must first satisfy the following six elements: (1) conduct 
which amounts to a false representation or concealment of mate- 
rial facts or, at least, which is calculated to convey the impres- 
sion that the facts are otherwise than, and inconsistent with, 
those which the party subsequently attempts to assert; (2) the 
intention, or at least the expectation, that such conduct shall be 
acted upon by, or influence, the other party or other persons; (3) 
knowledge, actual or constructive, of the real facts; (4) lack of 
knowledge and of the means of knowledge of the truth as to the 
facts in question; (5) reliance, in good faith, upon the conduct or 
statements of the party to be estopped; and (6) action or inaction 
based thereon of such a character as to change the position or 
status of the party claiming estoppel. Jd. Each element of equi- 
table estoppel must be proved by clear and convincing evidence. 
Double K, Inc. v. Scottsdale Ins. Co., 245 Neb. 712, 515 N.W.2d 
416 (1994); Agrex, Inc. v. City of Superior, 7 Neb. App. 237, 581 
N.W.2d 428 (1998). 
The first prong of this test . . . is met when one lulls his or 
her adversary into a false sense of security, thereby caus- 
ing that person to subject his or her claim to the bar of the 
statute of limitations, and then pleads the very delay 
caused by his or her conduct as a defense to the action 
when it is filed. 

Woodard, 256 Neb. at 68, 588 N.W.2d at 836. 
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Payment of Property Damages. 

Keene first relies on payment of her property damage claim 
as conduct which could reasonably be inferred to establish the 
first element of equitable estoppel. The details of this payment 
are not explained in the record before us, but it is undisputed 
that Cincinnati Insurance, on behalf of the school district, paid 
Keene for her automobile damage before her attorney became 
involved and before August 1, 1996. We have found no cases in 
Nebraska which have specifically discussed the effect of a vol- 
untary partial payment of a claim on the applicability of the doc- 
trine of equitable estoppel. However, Luther v. Sohl, 186 Neb. 
119, 181 N.W.2d 268 (1970), and Reifschneider v. Nebraska 
Methodist Hosp., 233 Neb. 695, 447 N.W.2d 622 (1989), are 
illustrative by example. 

In Luther, the plaintiff was injured while working on the 
defendant’s roof. The plaintiff was an insured of Farm Bureau 
Insurance Company, which was also the liability insurer of the 
defendant at the time of the accident. Farm Bureau had paid the 
plaintiff the full amount of medical payments provided for in 
both insurance policies within a few months after the accident 
occurred. Negotiations, and several settlement offers, followed 
before suit was filed. The district court dismissed the suit, find- 
ing the statute of limitations had expired. On appeal, the 
Nebraska Supreme Court affirmed. In doing so, it rejected the 
plaintiff’s argument that the doctrine of equitable estoppel 
should preclude the defendant from asserting the statute of lim- 
itations. Jd. Whether the payment of the plaintiff’s medical bills 
was asserted as conduct which could equitably estop the defend- 
ant is not apparent from the opinion. The court’s decision makes 
no reference to medical payments, instead basing its decision on 
the fact that 5 months remained in that case after the negotia- 
tions, which were the inducement for delay, had ceased and 
before the statute of limitations expired. Jd. In Luther, in the 
course of negotiations, the insurance adjuster had told the plain- 
tiff that as long as they were negotiating, the plaintiff need not 
worry about the statute of limitations. 

In Reifschneider, supra, the plaintiff failed to file a lawsuit 
against Nebraska Methodist Hospital within 2 years of the 
alleged incident of malpractice of April 1977. The hospital, 
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pursuant to an agreement with the plaintiff’s agent, paid the 
plaintiff’s medical expenses arising from the incident for over a 
year after the alleged malpractice. In July 1978, the hospital 
ceased paying her medical expenses and began billing the plain- 
tiff directly. However, negotiations continued. Her insurance 
claim was denied in February 1979. 

Suit was filed in May 1980. The district court dismissed the 
suit after a bifurcated trial on the statute of limitations issue. On 
appeal, the plaintiff claimed that the defendant should be 
estopped to assert the statute of limitations because of its alleged 
representations which had “ ‘lulled [her] into a sense of security 
and belief that plaintiff’s expenses would always be taken care 
of’” during settlement negotiations with the defendant. 
Reifschneider, 233 Neb. at 697, 447 N.W.2d at 624. 

The Reifschneider court concluded the evidence established 
that the plaintiff was not induced to forgo filing suit by this 
agreement to pay medical expenses. Citing, inter alia, Luther, 
supra, the court observed that generally if a plaintiff has ample 
time to initiate an action after the inducement of delay has 
ceased to operate, he or she cannot excuse the failure to act 
within the statutory time on the ground of estoppel. /d. 

[10] While neither Luther nor Reifschneider expressly 
addressed the effect of a partial payment, it seems clear that a 
partial payment of a claim, standing alone, is insufficient to cre- 
ate a question of fact on the issue of equitable estoppel. We also 
note that those cases did not involve a political subdivision such 
as the one here, where a showing of “compelling circumstances” 
is necessary to invoke the doctrine. See Woodard vy. City of 
Lincoln, 256 Neb. 61, 65, 588 N.W.2d 831, 835 (1999). 
Compare, Wells v. Lueber, 43 Ill. App. 3d 973, 358 N.E.2d 293, 
3 Ill. Dec. 126 (1976) (advance payments for lost wages and 
medical expenses in conjunction with claimed concession of lia- 
bility, numerous settlement offers, and encouraging plaintiff’s 
counsel to delay in filing suit were sufficient to create fact issue 
on doctrine of equitable estoppel); Suing v. Catton, 118 Ill. App. 
2d 468, 472, 254 N.E.2d 806, 808 (1970) (insurer’s assurance 
that deficiency in automobile damage check would be paid when 
“they settled for everything” made in conjunction with investi- 
gation and negotiation of plaintiff’s personal injury claim 
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deemed to constitute more than mere investigation and negotia- 
tion entitling fact finder to consider whether there had in fact 
been a waiver by estoppel; distinguishing cases where no con- 
duct had occurred which may be deemed to constitute admission 
of liability on part of insurance company). 

Similar to Reifschneider v. Nebraska Methodist Hosp., 233 
Neb. 695, 447 N.W.2d 622 (1989), Keene was represented by an 
attorney, at least by August 13, 1996 (approximately 7 months 
before the expiration of the statute of limitations for filing notice 
of her claim). The payment of Keene’s property damage claim 
occurred shortly after the incident. If it is the payment of that 
damage that induced Keene not to file her written claim, that 
inducement had ceased long before the time period expired. See 
id. Unlike Luther v. Sohl, 186 Neb. 119, 181 N.W.2d 268 (1970), 
and Reifschneider, supra, the record here contains no settlement 
negotiations regarding Keene’s personal injury claim. As stated, 
Keene makes no claim that at the time she was paid for her prop- 
erty damage, any assurances or guarantees were made regarding 
the settlement of her personal injury claims or the filing of 
a claim. 

In Woodard, supra, the Supreme Court viewed payments 
made pending settlement negotiations as part of the overall cir- 
cumstances justifying the submission of the issue of equitable 
estoppel to a fact finder. However, Keene’s case is far removed 
from the compelling circumstances in Woodard. There, 
Woodard was injured when the bicycle he was riding was struck 
by the city’s bus on May 28, 1992. Shortly after the accident, a 
claims specialist from the city’s risk management office met 
with Woodard and a written agreement was entered into provid- 
ing that voluntary payments would be made. The agreement fur- 
ther provided that these payments would stop if either side 
retained counsel. While the letter expressly stated that it was not 
an admission of liability by the city and it expressly reserved the 
right to Woodard and his wife to claim damages in the future, 
the city made regular payments to Woodard over a 3'4-year 
period pursuant to the written agreement which discouraged the 
hiring of counsel. 

After several written settlement offers were made and 
rejected, the last being in August 1995, substantially after the 
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relevant time period had expired, Woodard filed suit in March 
1996. The city defended, inter alia, on the grounds that the suit 
was not commenced within 2 years after the accident. The trial 
judge sustained the subsequent motion for summary judgment 
of the city in part on that ground. The court in Woodard held that 
the evidence was sufficient to raise an issue of material fact on 
the doctrine of equitable estoppel and reversed the grant of sum- 
mary judgment. 

The Nebraska Supreme Court has said that an equitable 
estoppel rests largely on the facts and circumstances of the par- 
ticular case. Jennings v. Dunning, 232 Neb. 366, 440 N.W.2d 
671 (1989). The facts and circumstances of this case are distin- 
guishable from the circumstances in Woodard v. City of Lincoln, 
256 Neb. 61, 588 N.W.2d 831 (1999). Keene was never discour- 
aged from obtaining legal counsel and was in fact represented 
by counsel well before the time limitation for filing a claim with 
the school district had expired. No formal written agreement 
existed between Keene and Cincinnati Insurance regarding pay- 
ments pending settlement. Unlike Woodard, Keene never nego- 
tiated her injury claim with Cincinnati Insurance. At most, there 
were invitations to do so. Furthermore, Keene received a one- 
time payment for her property damage, unlike the series of pay- 
ments made over a 3'4-year period in Woodard. 


Investigation of Claim. 

Keene also relies upon Kroenke’s letter of October 16, 1996; 
the taking of her statement by Cincinnati Insurance on or about 
February 27, 1997; and the request by Cincinnati Insurance of 
April 13, 1997, for current medical information as other conduct 
which conveyed the impression that it was not necessary to file 
a written claim with the school district. As already stated, 
Kroenke’s letter was nothing more than an acknowledgment by 
Cincinnati Insurance that Keene was represented by counsel 
regarding her personal injury claim and an invitation to submit 
a settlement demand at such time as Keene’s medical condition 
had stabilized. The statement in the letter from Keene’s lawyer 
to Kroenke that he was presuming that “liability [was] not a 
problem” went unanswered in Kroenke’s response. Keene’s 
statements to representatives of Cincinnati Insurance and its 
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request for current medical information may properly be char- 
acterized as the investigation of Keene’s claim in hopes that a 
voluntary settlement could be reached, but little more. 

Keene argues that neither Cincinnati Insurance nor the school 
district ever told her that it was necessary to file a written claim. 
There is no duty on the part of a political subdivision or any 
other party to inform an adversary of the existence of a statute 
of limitations. Woodard, supra. We again note that no one on 
behalf of the school district or Cincinnati Insurance ever told 
Keene that she was not required to submit a claim to the school 
district. In Willis v. City of Lincoln, 232 Neb. 533, 441 N.W.2d 
846 (1989), the lack of evidence that anyone had informed the 
plaintiff or his attorney that the filing of a claim was unneces- 
sary was significant in rejecting the applicability of the doctrine 
of equitable estoppel. See, also, Schoemaker v. Metropolitan 
Utilities Dist., 245 Neb. 967, 515 N.W.2d 675 (1994). 

[11,12] As recently iterated in Woodard, “ ‘{T]he mere pen- 
dency of negotiations during the period of a statute of limita- 
tions, which are conducted in good faith with a view to ultimate 
compromise, is not of itself sufficient to establish an estoppel.’” 
256 Neb. at 69, 588 N.W.2d at 837, quoting Turner v. Turner, 
582 P.2d 600 (Wyo. 1978). As noted in Woodard, ordinary set- 
tlement negotiations contain the implicit notion that if settle- 
ment is not made, litigation will be necessary. It is the con- 
veyance of the impression that litigation “would not be 
necessary that, if proved to the finder of fact, establishes the 
level of misrepresentation necessary for equitable estoppel.” 256 
Neb. at 69, 588 N.W.2d at 837. If settlement negotiations are 
generally insufficient to establish estoppel, certainly mere inves- 
tigation of a claim absent negotiations, such as occurred here, is 
not either. 

In sum, we are not prepared to hold that an insurance com- 
pany’s payment of a property damage claim, its correspondence 
with a plaintiff’s attorney inviting further contacts regarding an 
injury claim arising out of the same accident, together with its 
subsequent investigation into that claim is sufficient to equitably 
estop the insurer’s insured from asserting a timely filing 
defense. We can infer no false representation or concealment of 
material facts from this conduct. Moreover, we fail to see how 
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this conduct could be deemed to be calculated to convey the 
impression that Keene’s injury claim would absolutely be settled 
short of litigation. Finally, we find no evidence that the school 
district or its agents ever concealed from, or misrepresented to, 
Keene or her attorney Teten’s status as acting within the scope 
of his employment for the school district at the time of the acci- 
dent, the fact that triggered the notice requirement of the Act in 
this case. 

As the evidence fails to establish the first element of equitable 
estoppel, it is unnecessary for disposition of this case to discuss 
whether Keene satisfied the remaining elements or to address 
the “proof of agency” issue raised in the parties’ briefs. See 
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994) (holding 
appellate court is not obligated to engage in analysis not needed 
to adjudicate controversy). 


CONCLUSION 

The record reflects that Keene did not give written notice of 
her claim to a proper person or entity designated by the Act 
within the statutory period. Therefore, substantial compliance is 
inapplicable under these facts. Furthermore, the evidence is 
insufficient as a matter of law to raise a question of material fact 
as to the issue of equitable estoppel or waiver. The district court 
properly granted Teten’s motion for summary judgment. 

AFFIRMED. 


CHRYSLER CORPORATION, A DELAWARE CORPORATION, AND 
GRUBE CHRYSLER-PLYMOUTH, INC., A NEBRASKA CORPORATION, 
APPELLEES, V. JIM EARP CHRYSLER-PLYMOUTH, LTD., 

A NEBRASKA PARTNERSHIP, APPELLANT. 

602 N.W. 2d 43 


Filed November 9, 1999. No. A-98-973. 


1. Administrative Law: Final Orders: Courts: Appeal and Error. In reviewing final 
administrative orders under the Administrative Procedure Act, the district court func- 
tions not as a trial court but as an intermediate court of appeals. On petitions for fur- 
ther review filed on or after July 1, 1989, the district court’s review is conducted de 
novo on the record of the agency and the district court may affirm, reverse, or mod- 
ify the decision of the agency or remand the case for further proceedings. 
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__:__:___: __.. After an aggrieved party has appealed a district court’s decision 
entered under the Administrative Procedure Act to the Court of Appeals, the Court of 
Appeals reviews the order of the district court, which may be reversed, vacated, or 
modified for errors appearing on the record. When reviewing the order of the district 
court for errors appearing on the record, the inquiry is whether the decision conforms 
to the law, is supported by competent evidence, and is neither arbitrary, capricious, 
nor unreasonable. 

3. Judgments: Collateral Estoppel. Collateral estoppel applies when an issue of ulti- 
mate fact has been determined by a final judgment, and that issue cannot again be lit- 
igated between the same parties in a future lawsuit. 

4. Collateral Estoppel. There are four conditions that must exist for the doctrine of col- 
lateral estoppel to apply: (1) The identical issue was decided in a prior action, (2) there 
was a judgment on the merits which was final, (3) the party against whom the rule is 
applied was a party or in privity with a party to the prior action, and (4) there was an 
opportunity to fully and fairly litigate the issue in the prior action. 

5. Contracts: Intent. A contract which is written in clear and unambiguous language is 
not subject to interpretation or construction; rather, the intent of the parties must be 
determined from the contents of the contract, and the contract must be enforced 
according to its terms. 

6. Contracts. The terms of a contract are to be accorded their plain and ordinary mean- 
ing as ordinary, average, or reasonable persons would understand them. 

7, ___. A contract must be construed as a whole, and if possible, effect must be given to 

every part thereof. 


Appeal from the District Court for Lancaster County: KAREN 
FLowers, Judge. Affirmed. 


Gerald L. Friedrichsen and William Jay Riley, of Fitzgerald, 
Schorr, Barmettler & Brennan, P.C., for appellant. 


Robert D. Kinsey, Jr., and Richard L. Rice, of Kinsey 
Ridenour Becker & Kistler, and Mark F. Kennedy and 
Christopher J. Meyer, of Wheeler Trigg & Kennedy, P.C., for 
appellee Chrysler Corporation. 


Stephen H. Nelsen, of Cline, Williams, Wright, Johnson & 
Oldfather, for appellee Grube Chrysler-Plymouth. 


HANNON, MUES, and INBopy, Judges. 


INBODY, Judge. 
INTRODUCTION 
Jim Earp Chrysler-Plymouth, Ltd. (Earp), a Nebraska part- 
nership, appeals the order of the Lancaster County District 
Court finding that Papillion, Sarpy County, Nebraska, is not 
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located within the sales locality covered by Earp’s franchise 
agreement with Chrysler Corporation (Chrysler). This appeal is 
taken pursuant to the Administrative Procedure Act, specifically 
Neb. Rev. Stat. § 84-918 (Reissue 1994). See Neb. Rev. Stat. 
§ 60-1435 (Reissue 1998). For the reasons set forth herein, we 
affirm the order of the district court. 


STATEMENT OF FACTS 
Earp is a licensed motor vehicle dealer located in Omaha, 
Douglas County, Nebraska, holding Chrysler, Plymouth, and 
Jeep line-make franchises from Chrysler. Earp’s existing fran- 
chise agreement with Chrysler describes Earp’s sales locality as 
follows: 

Effective MAR 28 1991, DEALER will have the non- 
exclusive right, subject to the provisions of the Chrysler 
Corporation Sales and Service Agreement(s), to purchase 
from CC for resale at retail (which includes lease and 
rental units) such new CC vehicles as are described in the 
Motor Vehicle Addendum to DEALER’S Chrysler 
Corporation Sales and Service Agreement(s), and parts and 
accessories therefor, in the following communities and/or 
areas of which some or all may be defined by census tracts 
as defined by the U.S. Department of Commerce or by the 
service areas of the U.S. Post Office Stations servicing said 
communities and/or areas which will constitute 
DEALER’S Sales Locality. 

The contract listed the following as Earp’s “communities and/or 
areas”: Bennington, Douglas County, Nebraska; Omaha; 
Bellevue, Sarpy County, Nebraska; Boys Town, Douglas 
County, Nebraska; Valley, Douglas County, Nebraska; Offutt Air 
Force Base, Sarpy County, Nebraska; Elkhorn, Douglas County, 
Nebraska; and Waterloo, Douglas County, Nebraska. The con- 
tract then states: 

The above Sales Locality is hereby designated as the 
territory of DEALER’S responsibility for the sale of CC 
vehicles and vehicle parts and accessories therefor, and 
will be used by CC to determine DEALER’S Minimum 
Sales Responsibility (MSR) and to measure DEALER’S 
sales performance in relation to such MSR, and to evaluate 
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DEALER’S performance pertaining to other matters relat- 
ing to DEALER’S operations. 

The Sales Locality described above will continue to be 
employed for the foregoing purposes until changed by 
written notice to DEALER. 

In Chrysler’s franchises, the area of responsibility is the sales 
locality described in the franchise. Earp’s area of responsibility 
is what Chrysler refers to as the “Omaha sales locality.” 

On or about May 19, 1997, Chrysler notified Earp of its intent 
to grant Grube Chrysler-Plymouth, Inc. (Grube), a franchise for 
Jeep line-make vehicles in Papillion. Grube is a licensed motor 
vehicle dealer located in Papillion holding Chrysler and 
Plymouth line-make franchises from Chrysler. Grube’s fran- 
chise agreement provided that its area of responsibility for the 
proposed Jeep dealership comprised the communities of Gretna, 
Papillion, Richfield, and Springfield, all in Sarpy County, 
Nebraska. This area of responsibility is referred to by Chrysler 
as the “Springfield sales locality.” 

On June 3, 1997, Earp filed a protest with the Nebraska 
Motor Vehicle Industry Licensing Board (Board) alleging that 
the proposed Jeep establishment in Papillion constituted an 
additional dealership in Earp’s community. Grube and Chrysler 
objected to Earp’s purported protest on the basis that Earp 
lacked standing to protest the establishment of an additional 
dealership because Papillion was not part of Earp’s community 
as set forth in Earp’s Jeep franchise. A hearing was held before 
the Board on August 21, 1997, to determine the following lim- 
ited issue: “‘Is the City of Papillion located within the 
“Community” covered by the existing Earp Jeep franchise?’ ” 

The Board found that although not specifically named in the 
Earp franchise, Papillion was within the “ ‘Communities and/or 
Areas’” of Earp’s franchise agreement. The Board concluded 
that Chrysler could not enter into a franchise agreement with 
Grube to sell Jeep products at Papillion without first complying 
with Neb. Rev. Stat. § 60-1422 (Reissue 1998), which requires a 
showing of good cause for an additional motor vehicle franchise 
and that said additional franchise is in the public interest. 

Pursuant to the Administrative Procedure Act, Grube and 
Chrysler appealed the Board’s decision to the Lancaster County 
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District Court. On July 23, 1998, the Lancaster County District 
Court filed an order finding that Papillion is not included within 
Earp’s sales locality and reversing the Board’s order. Earp 
timely appealed to this court. 


ASSIGNMENT OF ERROR 
On appeal, Earp identifies two assignments of error which 
can be consolidated into the following issue: The district court’s 
determination that Papillion is not included in Earp’s commu- 
nity as described in Earp’s franchise agreement is contrary to 
law, is not supported by competent evidence, and is arbitrary 
and unreasonable. 


STANDARD OF REVIEW 

[1] In reviewing final administrative orders under the 
Administrative Procedure Act, the district court functions not as 
a trial court but as an intermediate court of appeals. Wolgamott 
v. Abramson, 253 Neb. 350, 570 N.W.2d 818 (1997); Trackwell 
v. Nebraska Dept. of Admin. Servs., ante p. 233, 591 N.W.2d 95 
(1999). On petitions for further review filed on or after July 1, 
1989, the district court’s review is conducted de novo on the 
record of the agency, and the district court may affirm, reverse, 
or modify the decision of the agency or remand the case for fur- 
ther proceedings. Neb. Rev. Stat. § 84-917(6)(b) (Cum. Supp. 
1998). See Trackwell, supra. 

[2] After an aggrieved party has appealed a district court’s 
decision to the Court of Appeals, this court reviews the order of 
the district court, which may be reversed, vacated, or modified 
for errors appearing on the record. § 84-918. When reviewing an 
order of a district court under the Administrative Procedure Act 
for errors appearing on the record, the inquiry is whether the 
decision conforms to the law, is supported by competent evi- 
dence, and is neither arbitrary, capricious, nor unreasonable. 
Gramercy Hill Enters. v. State, 255 Neb. 717, 587 N.W.2d 378 
(1998); Moore v. Nebraska Dept. of Corr. Servs. Appeals Bd., 
ante p. 69, 589 N.W.2d 861 (1999). 


DISCUSSION 
Before addressing the merits of the instant case, we initially 
note that in Chrysler’s brief, it contends that “Earp’s appeal is 
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moot because Earp chose not to post a supersedeas bond and 
Chrysler has established a Jeep franchise with Grube in 
Papillion.” Brief for appellee Chrysler at 16. Although an appeal 
does not operate as a supersedeas unless the appellant posts a 
supersedeas bond, see Neb. Rev. Stat. § 25-1916 (Reissue 1995), 
and the record reflects that Earp did not post a supersedeas 
bond, we find that this factor does not render this appeal moot 
because an injunction is an available remedy to Earp should this 
court find in Earp’s favor. Therefore, we find that Earp’s appeal 
is not moot, and we proceed to address the merits of this appeal. 

Earp alleges on appeal that the district court erred in deter- 
mining that Papillion is not included in Earp’s community as 
described in Earp’s franchise agreement. Additionally, Earp 
argues that Chrysler and Grube are collaterally estopped from 
asserting Papillion is not part of Chrysler’s Omaha sales locality. 


Collateral Estoppel. 

Earp contends that a prior decision of the Board operates to 
bar Grube and Chrysler from arguing that Papillion is not 
included within the Omaha sales locality. 

[3,4] Collateral estoppel applies when an issue of ultimate 
fact has been determined by a final judgment, and that issue can- 
not again be litigated between the same parties in a future law- 
suit. Petska v. Olson Gravel, Inc., 243 Neb. 568, 500 N.W.2d 
828 (1993); Pipe & Piling Supplies v. Betterman & Katelman, 
ante p. 475, 596 N.W.2d 24 (1999). There are four conditions 
that must exist for the doctrine of collateral estoppel to apply: 
(1) The identical issue was decided in a prior action, (2) there 
was a judgment on the merits which was final, (3) the party 
against whom the rule is applied was a party or in privity with a 
party to the prior action, and (4) there was an opportunity to 
fully and fairly litigate the issue in the prior action. Stewart v. 
Hechtman, 254 Neb. 992, 581 N.W.2d 416 (1998); Cunningham 
v. Prime Mover, Inc., 252 Neb. 899, 567 N.W.2d 178 (1997); 
Torrison v. Overman, 250 Neb. 164, 549 N.W.2d 124 (1996); 
Farm Credit Bank v. Stute, 248 Neb. 573, 537 N.W.2d 496 
(1995). 

Initially, we note that Earp presented only a partial record of 
the prior Board hearing, which it contends supports its collateral 
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estoppel claim. However, even from the partial record, it is 
apparent to this court that Grube was not allowed to participate 
in the hearing before the Board and that thus, collateral estoppel 
should not apply as to Grube. Furthermore, with respect to 
Chrysler, the record of the prior proceeding presented by Earp 
includes only a copy of the franchise amendment at issue, not a 
copy of the original franchise agreement. Thus, the partial 
record presented by Earp is insufficient to support Earp’s claim 
of collateral estoppel. Therefore, we reject this argument. 


Community. 

Earp alleges on appeal that the district court erred in deter- 
mining that Papillion is not included in Earp’s community as 
described in Earp’s franchise agreement. This is important, 
because if Papillion is within Earp’s community, Chrysler must 
then establish good cause before it may enter into a Jeep fran- 
chise with Grube pursuant to the Motor Vehicle Industry 
Licensing Act. See § 60-1422. 

Neb. Rev. Stat. § 60-1401.02(23) (Reissue 1998) defines 
community as “a franchisee’s area of responsibility as stipulated 
in the franchise.” Thus, in order to determine Earp’s community, 
or area of responsibility, we must look to Earp’s franchise agree- 
ment with Chrysler. In Chrysler’s franchise agreements, the area 
of responsibility is the sales locality described in the agreement. 
For the purposes of this opinion, we use the statutory term 
“community” instead of the interchangeable terms “area of 
responsibility” and “sales locality.” 

[5] In construing Earp’s franchise agreement with Chrysler, 
we are mindful that a contract which is written in clear and 
unambiguous language is not subject to interpretation or con- 
struction; rather, the intent of the parties must be determined 
from the contents of the contract, and the contract must be 
enforced according to its terms. Schrempp and Salerno v. Gross, 
247 Neb. 685, 529 N.W.2d 764 (1995); Label Concepts v. 
Westendorf Plastics, 247 Neb. 560, 528 N.W.2d 335 (1995). 

[6,7] Additionally, the terms of a contract are to be accorded 
their plain and ordinary meaning as ordinary, average, or rea- 
sonable persons would understand them. Daehnke v. Nebraska 
Dept. of Soc. Servs., 251 Neb. 298, 557 N.W.2d 17 (1996). 
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Furthermore, a contract must be construed as a whole, and if 
possible, effect must be given to every part thereof. Id. 

Earp’s franchise agreement contains the following language: 
“communities and/or areas of which some or all may be defined 
by census tracts as defined by the U.S. Department of 
Commerce or by the service areas of the U.S. Post Office 
Stations servicing said communities and/or areas which will 
constitute DEALER’S Sales Locality.” Earp’s community as set 
forth in Earp’s franchise agreement with Chrysler is described 
as “the following communities and/or areas”: Bennington, 
Omaha, Bellevue, Boys Town, Valley, Offutt Air Force Base, 
Elkhorn, and Waterloo. 

Earp asks this court to read the aforementioned language of 
the franchise agreement so as to ignore municipal boundaries 
and include Papillion in Earp’s community because of 
Papillion’s proximity to Omaha. This is not a reasonable inter- 
pretation of the language of Earp’s franchise agreement. Just 
because the sales locality description contains language that 
some or all of the cities, towns, villages, or areas may be defined 
by reference to census tracts or ZIP codes does not mean that 
they are so defined. 

The clear and unambiguous meaning of the phrase “the fol- 
lowing communities and/or areas” is that the parties intended to 
describe the community or area of responsibility either by list- 
ing specific communities, by listing areas, or by listing a com- 
bination of communities and areas. Earp’s franchise agreement 
described Earp’s area of responsibility by reference to eight spe- 
cific communities. The franchise does not list Papillion among 
these communities. Thus, Papillion is not included in Earp’s 
community. 


CONCLUSION 
The district court’s order finding that Papillion is not 
included within Earp’s sales locality conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. Thus, the order of the district court is 
affirmed. 
AFFIRMED. 


844 8 NEBRASKA APPELLATE REPORTS 


STATE OF NEBRASKA, APPELLEE, V. TRAVIS MILES, APPELLANT. 
602 N.W. 2d 666 


Filed November 16, 1999. No. A-99-062. 


Administrative Law: Statutes: Appeal and Error. The interpretation of statutes 
and regulations presents questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespective of the decision 
made by the court below, according deference to an agency’s interpretation of its own 
regulations, unless plainly erroneous or inconsistent. 

Convictions: Evidence: Appeal and Error. In reviewing a criminal conviction, an 
appellate court does not resolve conflicts in the evidence, pass on the credibility of the 
witnesses, or reweigh the evidence; such matters are for the finder of fact, and a con- 
viction will be affirmed, in the absence of prejudicial error, if the properly admitted 
evidence, viewed and construed most favorably to the State, is sufficient to support 
the conviction. 

Administrative Law: Appeal and Error. In construing and applying rules and reg- 
ulations, an appellate court will accord deference to an agency’s interpretation of its 
own regulations. 

Administrative Law: Blood, Breath, and Urine Tests. For purposes of title 177, 
chapter 1, of the Nebraska Administrative Code, the used portion of the simulator 
solution (which is prohibited from reuse) is that which is vaporized and discharged 
into the air, and the unused portion, which may be used for the next analyses of the 
Intoxilyzer, is what is left and returned to the container supplied by the Nebraska 
Department of Health and Human Services. 

Rules of Evidence. A document is authenticated when evidence is presented that is 
sufficient to support a finding that the matter in question is what its proponent claims. 
Convictions: Drunk Driving: Evidence. Either a law enforcement officer’s obser- 
vations of a defendant's intoxicated behavior or the defendant’s poor performance on 
field sobriety tests constitutes sufficient evidence to sustain a conviction of driving 
under the influence of alcoholic liquor. 


Appeal from the District Court for Scotts Bluff County, 
ROBERT O. Hippe, Judge, on appeal thereto from the County 
Court for Scotts Bluff County, G. GLENN CAMERER, Judge. 
Judgment of District Court affirmed. 
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Don Stenberg, Attorney General, and Martin W. Swanson for 


appellee. 


Irwin, Chief Judge, and S1evers and CarLson, Judges. 
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SIEVERS, Judge. 

Travis Miles was charged by complaint with third-offense 
driving under the influence of alcoholic liquor. After a jury trial 
in July 1998 in the Scotts Bluff County Court, Miles was con- 
victed and sentenced to 90 days in jail, was ordered to pay a 
$500 fine and $73 in court costs, and had his license suspended 
for 15 years. Miles appealed to the district court for Scotts Bluff 
County, which affirmed the conviction. 


I. BACKGROUND 

On January 5, 1998, Officer Pete Wysocki, a 10-year veteran 
of the Scottsbluff Police Department, was patrolling the west 
side of Scottsbluff, Nebraska. While on patrol, he observed a 
pickup truck in front of him, traveling north on Avenue I. When 
he saw the vehicle jerk erratically, Wysocki turned on his over- 
head camera. He then observed the truck weave and cross the 
centerline for a few seconds. Wysocki activated the lights on his 
cruiser and pulled the truck over. The officer asked the driver, 
Miles, for his license, registration, and proof of insurance. While 
Miles was searching for these items, Wysocki noticed an odor of 
alcohol coming from the inside of the vehicle. Miles was the only 
person in the truck. When asked, Miles told Wysocki that he had 
been drinking earlier, but that he was willing to take sobriety 
tests. Wysocki thereafter conducted sobriety tests on Miles. 

According to Wysocki, Miles was unable to perform field 
sobriety tests satisfactorily. Wysocki testified, and the video 
from his cruiser shows, that Miles lost his balance and did not 
count accurately during two attempts at the one-legged stand 
and that he lost his balance when performing the heel-to-toe 
sobriety maneuver. Wysocki stated that Miles was weaving 
when he performed the test in which the subject stands with his 
feet together with his hands at his side and head back with his 
eyes closed. When Wysocki asked Miles to count from 57 to 49, 
Miles counted 47, 48, 49, 50. At that point, Wysocki repeated 
the directions for the test to Miles, but Miles again failed. 

Based upon his observations and his education, training, and 
law enforcement experience, Wysocki formed the opinion that 
Miles was under the influence of alcohol and arrested him on 
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suspicion of driving while intoxicated. Wysocki then trans- 
ported Miles to the Scotts Bluff County jail. 

At the time of Miles’ arrest, Wysocki held a valid Class B 
permit to operate an Intoxilyzer 5000 machine. Following the 
15-minute statutory observation period, Wysocki conducted the 
test and obtained the result. Wysocki testified that he conducted 
the test in accordance with the rules and regulations of the 
Nebraska Department of Health and Human Services (DHHS). 
The Intoxilyzer test result, received over Miles’ foundation and 
relevancy objections, established that Miles had .203 grams of 
alcohol per 210 liters of breath. 

Sgt. Lyle Powell of the Scottsbluff Police Department is the 
maintenance calibration supervisor for the Intoxilyzer 5000 
machine which was used by Wysocki to test Miles’ alcohol 
level. Both Powell and Wysocki testified that the Intoxilyzer 
was properly maintained and calibrated at the time of the test. 
However, Miles argued, both at trial and on appeal to the district 
court, that the test was improperly conducted. He alleges that 
the procedures mandated by DHHS with regard to testing alco- 
hol levels, as codified in title 177 of the Nebraska 
Administrative Code, were not followed. Miles was found 
guilty and sentenced as we have previously detailed. 

Miles appealed to the district court for Scotts Bluff County, 
alleging that the judgment of the county court should be 
reversed due to improper evidence before the jury. The district 
court found that the county court did not err in admitting the 
Intoxilyzer result, and affirmed Miles’ conviction and sentence. 
Miles then timely perfected his appeal to this court. 


II. ASSIGNMENTS OF ERROR 
Miles assigns two errors as follows: (1) The result of the 
Intoxilyzer test should not have been admitted, and (2) the State 
adduced insufficient evidence to prove beyond a reasonable 
doubt that he had committed the crime alleged. 


Ill. STANDARD OF REVIEW =. 
The admissibility of evidence is reviewed for an abuse of dis- 
cretion where the Nebraska Evidence Rules commit the eviden- 
tiary question at issue to the discretion of the trial court. 


STATE v. MILES 847 
Cite as 8 Neb. App. 844 


Carpenter v. Cullan, 254 Neb. 925, 581 N.W.2d 72 (1998); State 
v. Earl, 252 Neb. 127, 560 N.W.2d 491 (1997). 

[1] The interpretation of statutes and regulations presents 
questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespec- 
tive of the decision made by the court below, according defer- 
ence to an agency’s interpretation of its own regulations, unless 
plainly erroneous or inconsistent. Vinci v. Nebraska Dept. of 
Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 (1997); Southeast 
Rur. Vol. Fire Dept. v. Neb. Dept. of Rev., 251 Neb. 852, 560 
N.W.2d 436 (1997). 

(2] Regardless of whether evidence is direct, circumstantial, 
or a combination thereof, and regardless of whether the issue is 
labeled as failure to direct a verdict, insufficiency of evidence, 
or failure to prove a prima facie case, the standard of review is 
the same: In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the credibil- 
ity of the witnesses, or reweigh the evidence; such matters are 
for the finder of fact, and a conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient 
to support the conviction. State v. Larsen, 255 Neb. 532, 586 
N.W.2d 641 (1998). 


IV. ANALYSIS 
1. ISSUES REGARDING EVIDENCE 


(a) Intoxilyzer Test Result 

Miles first argues that the result of the Intoxilyzer test, which 
showed the alcohol level in his body to be .203 grams of alco- 
hol per 210 liters of breath, should not have been admitted by 
the trial court. He argues that the procedure used by Wysocki 
was in violation of the rules and regulations relating to testing 
alcohol content levels set by DHHS in title 177. Specifically, 
Miles asserts that the Intoxilyzer presented an inaccurate result, 
because the practice of the calibration supervisor was to pour 
the simulator solution which was used to test the Intoxilyzer’s 
calibration back into the simulator solution container. He asserts 
that this procedure does not conform with title 177. 
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[3] Operating rules for the Class B permit for determining 
alcohol content levels are provided in 177 Neb. Admin. Code, 
ch. 1, § 007 (1990). Section 007.05D4 provides: “Alcohol breath 
simulator solution in use shall not be poured back into the con- 
tainer of unused solution. The unused portion can be used also 
for up to twenty analyses.” However, § 007.05D6 specifically 
provides: “The alcohol breath simulator solution used with the 
Intoxilyzer Model 5000 with vapor recirculation system shall 
not be used for more than one hundred analyses.” In addition, 
§ 007.04C3a provides in pertinent part: “Simulator solution 
shall not be used for more than 20 analyses or more than one 
hundred analyses for testing devices equipped with the vapor 
recirculation system.” Obviously, the rules contemplate that at 
least some portion or aspect of the solution will be “reused.” In 
construing and applying rules and regulations, this court will 
accord deference to an agency’s interpretation of its own regu- 
lations. See, Vinci v. Nebraska Dept. of Corr. Servs., supra; 
Southeast Rur. Vol. Fire Dept. v. Neb. Dept. of Rev., supra. 

Powell testified that DHHS sends out a set amount of simu- 
lation solution to the Scotts Bluff County jail to be used with the 
Intoxilyzer. This solution has a known alcohol content value and 
is used to ensure that the Intoxilyzer provides accurate readings. 
On January 7, 1997, solution sample No. 497 was certified by 
Margaret Vencil of DHHS as having a value of .10 grams of 
alcohol per 210 liters of simulated breath. Powell testified that 
at the time of Miles’ arrest, the simulator solutions were good 
for a period of 1 year or 20 tests. The usage record from the 
solution established that the solution used to calibrate the 
machine during Miles’ test, No. 497, had been used five times 
before Miles’ test. Miles’ alcohol level was tested on January 5, 
1998, within 1 year of the certification of solution No. 497. 

Powell testified that to ensure that the Intoxilyzer is operating 
properly, a 190-day check is performed, as well as a 40-day 
check. During the 190-day checks, a sample provided by DHHS 
is introduced into the instrument which gives a reading that is 
provided to the State to verify that the reading is within the tar- 
get value of the sample. The percentage of alcohol in the sam- 
ple is not known to Powell. After that check is verified, a 40-day 
check is performed, which is a general check to ensure that the 
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internal standards are within the tolerances to provide accurate 
readings. 

A 190-day check verifying the Intoxilyzer’s accuracy was 
performed on August 4, 1997. A 40-day check was performed on 
December 3, 1997, which was still valid at the time of Miles’ 
test on January 5, 1998. This test yielded standards within an 
acceptable range. Powell stated that based upon his training and 
experience, the Intoxilyzer was functioning properly on January 
5, 1998, and that the procedures used for the Intoxilyzer and the 
simulator solution were in accordance with the requirements of 
title 177. The defense offered no evidence that the Intoxilyzer 
was not working properly when Miles was tested. 

Miles argues that the Intoxilyzer result should not have been 
admitted into evidence because Powell testified that after the 
simulator solution is used to test the machine, the “unused por- 
tion” is poured back into the container which violates 
§ 007.05D4, which provides that “[a]lcohol breath simulator 
solution in use shall not be poured back into the container of 
unused solution.” The regulation concludes with “(t]he unused 
portion can be used also for up to twenty analyses.” Powell’s tes- 
timony was that the “used solution” is that portion of the solution 
which is discharged into the surrounding air after the test and that 
it is permissible to pour the remaining simulator solution back 
into the container for future “use” (up to 20 analyses) from a 
given vial of simulator solution. The county court accepted 
Powell’s testimony and his interpretation of the regulations. 

[4] Construction of the regulations is a matter of law in con- 
nection with which an appellate court has an obligation to reach 
an independent determination regardless of the ruling of the 
court below. See Jn re Estate of Holt, 246 Neb. 50, 516 N.W.2d 
608 (1994). Clearly, the regulation contemplates that the con- 
tents of the simulator solution vial, in this case No. 497, will not 
just be used for one verification because § 007.05D4 specifically 
provides that the unused portion can be used for up to 20 analy- 
ses, and DHHS is obviously including more than that required 
for a single test in each vial because all of the vial must be 
poured into the Intoxilyzer to get it filled to the proper level to 
analyze the solution. Thus, if the portion which is not vaporized 
by the test could not be used again, the regulations allowing up 
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to 20 analyses from one vial of solution in 1 year’s time would 
be meaningless. Therefore, for purposes of the regulations at 
issue, the used portion of the simulator solution (which is pro- 
hibited from reuse) is that which is vaporized and discharged 
into the air, and the unused portion, which may be used for the 
next analyses of the Intoxilyzer, is what is left and returned to 
the container supplied by DHHS, in this case vial No. 497. As a 
result, we find no violation of the procedures mandated by 
DHHS in title 177 in the way Powell used and handled the sim- 
ulator solution. 


(b) Authentication 

[5] Miles argues that exhibit 8, the breath simulator solution 
usage record, was not properly authenticated. We disagree. A 
document is authenticated when evidence is presented that is 
“sufficient to support a finding that the matter in question is 
what its proponent claims.” Neb. Rev. Stat. § 27-901 (Reissue 
1995). This can be done in various ways, including by way of 
“[t]estimony that a matter is what it is claimed to be” and 
“[e]vidence describing a process or system used to produce a 
result and showing that the process or system produces an accu- 
rate result.” Jd. This was done, and this claim is without merit as 
to exhibit 8. 


(c) Inadequate Foundation for Powell’s Opinion 

Miles argued that Powell did not have the appropriate foun- 
dation to render the testimonial opinion that the Intoxilyzer 
5000 was working properly. Opinion evidence which is unsup- 
ported by appropriate foundation is not admissible. State v. 
Clark, 255 Neb. 1006, 588 N.W.2d 184 (1999); Menkens v. 
Finley, 251 Neb. 84, 555 N.W.2d 47 (1996). Without belaboring 
the matter, the evidence reveals that Powell was in charge of 
periodically checking the machine via the 40- and 190-day 
checks. Those procedures are obviously designed in an objec- 
tive and scientific way to ensure that the machine continues to 
be maintained so as to produce accurate results. As the person 
doing the periodic testing and knowing the results, we think that 
Powell has the requisite foundation to render an opinion about 
the accuracy and effectiveness of the machine. There was no 
error in allowing Powell to give his opinions about the machine. 
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2. CONVICTION ON BASIS OF OTHER SUFFICIENT 
EVIDENCE OF DRIVING UNDER INFLUENCE 

[6] Putting aside the Intoxilyzer result, we also find that 
Wysocki’s testimony and the videotape of the stop supply ample 
support for the finding that Miles was driving under the influ- 
ence of alcoholic liquor. Either a law enforcement officer’s 
observations of a defendant’s intoxicated behavior or the 
defendant’s poor performance on field sobriety tests constitutes 
sufficient evidence to sustain a conviction of driving under the 
influence of alcoholic liquor. State v. Lichti, 219 Neb. 894, 367 
N.W.2d 138 (1985). See, State v. Green, 217 Neb. 70, 348 
N.W.2d 429 (1984); State v. Morse, 211 Neb. 448, 318 N.W.2d 
893 (1982); State v. Betts, 210 Neb. 348, 314 N.W.2d 257 
(1982). 

Wysocki testified that in his opinion, Miles was under the 
influence, and Wysocki obviously produced evidence that Miles 
had been driving. The statute under which Miles was charged, 
Neb. Rev. Stat. § 60-6,196 (Reissue 1993), is such that a viola- 
tion may be proved in one of two ways: by the test result of the 
alcohol content level or by the observations of the officer. See 
State v. Tatara, 230 Neb. 279, 430 N.W.2d 692 (1988). Thus, 
even disregarding the breath test, there was ample evidence to 
sustain Miles’ conviction on the alternative ground. See State v. 
Green, 238 Neb. 328, 342, 470 N.W.2d 736, 748 (1991) (statute 
provides for “alternate offenses”). 


V. CONCLUSION 
The result of Miles’ Intoxilyzer test was properly admitted, 
and there was no error in verifying the accuracy of the machine 
by using the simulator solution in the manner so used in this 
case. Additionally, the conviction can be affirmed on the basis of 
the alternative offense found in § 60-6,196. 
AFFIRMED. 


852 


8 NEBRASKA APPELLATE REPORTS 


KENNETH GALE REINSCH, APPELLANT AND CROSS-APPELLEE, V. 


AVA IRENE REINSCH, APPELLEE AND CROSS-APPELLANT. 
602 N.W. 2d 261 


Filed November 16, 1999. No. A-99-137. 


Modification of Decree: Child Support: Appeal and Error. Modification of the 
amount of child support payments is entrusted to the discretion of the trial court, and 
although, on appeal, the issue is reviewed de novo on the record, the decision of the 
trial court will be affirmed absent an abuse of discretion. 

Divorce: Modification of Decree: Property Settlement Agreements. Where a 
property settlement is voluntarily executed and is approved by the court and incorpo- 
rated into a divorce decree from which no appeal is taken, the decree will ordinarily 
not thereafter be vacated or modified as to such property provisions in the absence of 
fraud or gross inequity. 

Divorce: Modification of Decree: Minors, A decree in a divorce case, insofar as 
minor children are concemed, is never final in the sense that it cannot be changed. 
Modification of Decree: Child Support. Where changed circumstances are found to 
exist, a child support decree or order is at all times subject to review and adjustment 
in the light of such changed conditions regardless of the language of the allowance 
previously made. ; 

—_' ... Neb, Rev. Stat. § 42-371.01 (Reissue 1998) provides that an obligor’s duty 
to pay child support for a child terminates when (1) the child reaches 19 years of age, 
(2) the child marries, (3) the child dies, or (4) the child is emancipated. 

Child Support. The paramount concern and question in determining child support is 
the best interests of the child. 

Modification of Decree: Child Support. On occasion, a modification of a child sup- 
port order may be applied retroactively to the filing date of the application for modi- 
fication depending on the equities of the situation. 

Rules of the Supreme Court: Child Support. The main principle behind the 
Nebraska Child Support Guidelines is to recognize the equal duty of both parents to 
contribute to the support of their children in proportion to their respective net 
incomes. 


Appeal from the District Court for Seward County: ALAN G. 


Giess, Judge. Affirmed as modified. 


David L. Kimble for appellant. 
Kathy Pate Knickrehm and David B. Downing, of Downing, 


Alexander, Wood & Ilg, for appellee. 
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SIEVERS, Judge. 

Ava Irene Reinsch filed a petition to modify the amount of 
child support being paid by Kenneth Gale Reinsch for their son, 
Eric. The district court for Seward County increased Kenneth’s 
monthly support obligation from $200 to $683. The court also 
extended his payments until Eric reaches the age of 19, versus 
age 18 as was set forth in the parties’ property settlement agree- 
ment which was incorporated into their divorce decree. Kenneth 
has appealed, and Ava cross-appeals because the court failed to 
make the increase retroactive. 


BACKGROUND 

Kenneth and Ava were married on April 20, 1974. The couple 
had one child, Eric, born November 6, 1981, during the mar- 
riage. The parties’ marriage was dissolved pursuant to a decree 
of dissolution dated May 5, 1986, which incorporated verbatim 
the parties’ property settlement agreement dated February 19, 
1986. The agreement provided that Ava would have custody of 
Eric, and Kenneth would pay to Ava $200 per month in child 
support “until the child reaches the age of 18, dies, marries, or 
becomes emancipated.” Ava was not represented by an attorney; 
however, the trial court in the dissolution action found the agree- 
ment drawn up by Kenneth’s attorney to be fair, reasonable, and 
not unconscionable. Both Ava and Kenneth testified in the 
instant proceeding that they did not know at the time they signed 
the property settlement agreement that child support ordinarily 
goes to the end of the child’s minority, which is age 19, rather 
than the age of 18 which was stated in the agreement. 

Ava filed a petition to modify the decree on February 24, 
1998. The trial was scheduled for September 15; however, 
Kenneth’s attorney filed a motion to continue on September 3 
due to a conflict. The court rescheduled the trial for October 20, 
but Kenneth’s attorney again filed a motion to continue as he 
was going to be out of the state on that date. 

The trial on Ava’s petition to modify was finally held on 
November 24, 1998. The evidence shows that Kenneth earns 
approximately $4,300 gross per month as an instructor at a com- 
munity college and that Ava makes about $1,400 gross per 
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month working at a law firm and keeping books for her hus- 
band’s body shop. 

The district court found that Kenneth should contribute 72 
percent of Eric’s support, or $683 per month, and pay such sup- 
port until Eric reaches the age of 19. While Ava requested that the 
increased payments be applied retroactively to the date she filed 
her petition to modify, which was February 24, 1998, the court 
ordered the increased payments to start on January 1, 1999. The 
court also ordered Kenneth to pay for 72 percent of Eric’s future 
medical expenses not reimbursed by insurance. Subsequently, 
over Kenneth’s objection, the court also ordered Kenneth to pay 
$1,500 toward Ava’s attorney fees and costs. Kenneth’s motion 
for a new trial was denied, and his appeal followed. 


ASSIGNMENTS OF ERROR 

Kenneth asserts that the district court erred in (1) extending 
Kenneth’s child support obligation by 1 year, (2) not allowing 
Kenneth to take the income tax deduction for Eric after raising 
his child support obligation from $200 per month to $683, (3) 
setting the property settlement agreement and decree aside with- 
out a finding that the agreement was procured by fraud or was 
unfair or unconscionable, and (4) awarding attorney fees to Ava 
in the amount of $1,500. 

Ava asserts that the district court erred in failing to order its 
modification of Kenneth’s child support obligation retroactive to 
Ava’s filing of her application to modify. 


STANDARD OF REVIEW 

[1} Modification of the amount of child support payments is 
entrusted to the discretion of the trial court, and although, on 
appeal, the issue is reviewed de novo on the record, the decision 
of the trial court will be affirmed absent an abuse of discretion. 
Truman v. Truman, 256 Neb. 628, 591 N.W.2d 81 (1999); 
Faaborg v. Faaborg, 254 Neb. 501, 576 N.W.2d 826 (1998). 

A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
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through the judicial system. Bondi v. Bondi, 255 Neb. 319, 586 
N.W.2d 145 (1998); Hoshor v. Hoshor, 254 Neb. 743, 580 
N.W.2d 516 (1998). 


ANALYSIS 


Modification of Parties’ Property Settlement Agreement. 

[2-4] We first dispense with Kenneth’s argument that a court 
may not subsequently modify a property settlement agreement 
unless it has been procured by fraud or was unfair or uncon- 
scionable. It is true that where a property settlement is voluntar- 
ily executed and is approved by the court and incorporated into 
a divorce decree from which no appeal is taken, the decree will 
ordinarily not thereafter be vacated or modified as to such prop- 
erty provisions in the absence of fraud or gross inequity. Pascale 
v. Pascale, 229 Neb. 49, 424 N.W.2d 890 (1988); Robbins v. 
Robbins, 3 Neb. App. 953, 536 N.W.2d 77 (1995). However, this 
rule of law applies to the property dispositions therein, not mat- 
ters concerning children. Nebraska law provides that “{a] decree 
in a divorce case, insofar as minor children are concerned, is 
never final in the sense that it cannot be changed.” Wulff v. Wulff, 
243 Neb. 616, 619, 500 N.W.2d 845, 849 (1993), citing Bartlett 
v. Bartlett, 193 Neb. 76, 225 N.W.2d 413 (1975). See, also, Neb. 
Rev. Stat. § 42-366(7) (Reissue 1998) (“{e]xcept for terms con- 
cerning the custody or support of minor children, the decree 
may expressly preclude or limit modification of terms set forth 
in the decree”). Where changed circumstances are found to 
exist, a child support decree or order is at all times subject to 
review and adjustment in the light of such changed conditions 
regardless of the language of the allowance previously made. 
Rubottom v. Rubottom, 185 Neb. 39, 173 N.W.2d 447 (1970). 
The parties’ decree in this case incorporated their property set- 
tlement agreement, which contained the provision regarding 
child support for Eric. The decree gives legal effect to the agree- 
ment, but the provisions regarding Eric’s child support are not 
final and may be subsequently changed. 

Kenneth does not contest the increased amount of child sup- 
port of $683 that the trial court ordered or the court’s finding 
with respect to Eric’s future medical expenses which are not 
reimbursed by insurance, Kenneth does, however, assert that the 
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district court abused its discretion in extending his support obli- 
gation for 1 more year until Eric is 19, as compared to the age 
of 18 set forth in the parties’ original property settlement 
agreement. 

[5] Neb. Rev. Stat. § 42-371.01 (Reissue 1998), enacted in 
1997, provides that “[a]n obligor’s duty to pay child support for 
a child terminates when (a) the child reaches nineteen years of 
age, (b) the child marries, (c) the child dies, or (d) the child is 
emancipated . .. .” The age of majority in 1986 was also 19. 
Section 42-371.01 leaves no doubt that it is the public policy and 
statutory law of this state that child support obligations should 
be paid until the child reaches the age of 19. But, this is a change 
in the law since it was only codified in 1997. In State ex rel. 
Crook v. Mendoza, 1 Neb. App. 180, 491 N.W.2d 62 (1992), we 
held that the enactment of the Nebraska Child Support 
Guidelines was a material change of circumstances sufficient to 
consider modification of a support order entered before the 
guidelines were effective. The same principle applies here, in 
that while the age of majority was 19 when the court first entered 
the decree, the statutory law has now changed to make child sup- 
port to age 19 mandatory unless the child is emancipated. Thus, 
on that basis, the district court’s decision is correct as there is a 
change of circumstances justifying modification. 

[6] Additionally, the paramount concern and question in 
determining child support is the best interests of the child. 
Schulze v. Schulze, 238 Neb. 81, 469 N.W.2d 139 (1991); Zerr 
v. Zerr, 7 Neb. App. 885, 586 N.W.2d 465 (1998); Becker v. 
Becker, 6 Neb. App. 277, 573 N.W.2d 485 (1997). By extending 
Kenneth’s child support payments until Eric reaches the age of 
19, the district court has certainly acted in Eric’s best interests 
to ensure that he is supported through his minority. This is in 
accord with the public policy of this state, as evidenced by 
§ 42-371.01. Ava has shown that Kenneth’s income has substan- 
tially increased since the entry of the decree 13 years ago, and 
Kenneth obviously has the capacity to pay support for Eric until 
he reaches the age of 19. As an instructor at a community col- 
lege, Kenneth’s salary was $45,793 for July 1, 1997, to June 30, 
1998, and $49,726 for July 1, 1998, to June 30, 1999. His finan- 
cial circumstances appear stable, if not improving. 
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Other than the authority about the finality of the property 
division portions of a decree, which is not on point, Kenneth has 
cited no authority for the proposition that the trial court cannot 
“correct” the original decree which failed to extend Kenneth’s 
child support obligation until Eric reaches the age of 19. The 
district court did not abuse its discretion in modifying the decree 
to make it conform to the present law, given the “nonfinality” of 
child support orders. 


Tax Exemption for Eric. 

Kenneth argues that the lower court should have awarded him 
the exemption for Eric for income tax purposes. The original 
decree was silent on the matter. As a general rule, absent plain 
error, a lower court cannot commit error in resolving an issue 
never presented and submitted to it for disposition. Kricsfeld v. 
Kricsfeld, ante p. 1, 588 N.W.2d 210 (1999). See, also, 
Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615 (1995). 
From the record before us, Kenneth never presented to the dis- 
trict court the issue that he should be allowed to take an income 
tax deduction for Eric. He did not raise it by his “Answer and 
Demurrer,” nor did he even mention it to the trial court. Given 
that a rather nominal child support order of $200 per month 
remained unchanged for 14 years, it is apparent that there is evi- 
dence which would bear on who should have the deduction dur- 
ing what amounts to the last year of Eric’s minority. We do not 
know who has been paying what to support Eric or who has 
taken the exemption in the past—all matters which might well 
bear on this issue, but upon which the record is silent. Therefore, 
we hold that issue was not properly presented to the trial court 
and preserved for appellate review. 


Award of Attorney Fees to Ava. 

Kenneth’s final assignment of error is that it was error to 
award Ava attorney fees in the amount of $1,500. In an action 
for modification of a marital dissolution decree, the award of 
attorney fees is discretionary with the trial cout, is reviewed de 
novo on the record, and will be affirmed in the absence of an 
abuse of discretion. DeVaux v. DeVaux, 245 Neb. 611, 514 
N.W.2d 640 (1994). See, Formanack v. Formanack, 234 Neb. 
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325, 451 N.W.2d 250 (1990); Shada v. Shada, 232 Neb. 805, 
442 N.W.2d 386 (1989). Customarily, attorney fees are awarded 
only to prevailing parties. Ryan v. Ryan, 257 Neb. 682, 
600 N.W.2d 739 (1999). Factors to be considered in awarding 
such fees are the amount of alimony awarded, if any; the earn- 
ing capacity of the parties; the services performed and results 
obtained; the length of time required for preparation and pre- 
sentation of the case; customary charges of the bar; and the gen- 
eral equities of the case. Formanack, supra. 

We cannot conclude that the trial court abused its discretion 
in awarding Ava an attorney fee of $1,500. The amount of attor- 
ney fees and costs awarded by the district court is supported by 
sufficient evidence. The amount is not untenable. Ava was the 
prevailing party. We find that the district court did not abuse its 
discretion in its award. 


Retroactive Application of Modification. 

[7] Ava argues that Kenneth’s increased child support obliga- 
tion should be instituted as of the date that she filed for the mod- 
ification, rather than the date of the modification order. The gen- 
eral rule in Nebraska has been to allow a modification of a child 
support order prospectively from the time of the modification 
order itself. Robbins v. Robbins, 3 Neb. App. 953, 536 N.W.2d 
77 (1995), citing Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 
524 (1991). On occasion, a modification of a child support order 
may be applied retroactively to the filing date of the application 
for modification depending on the equities of the situation. 
Truman v. Truman, 256 Neb. 628, 591 N.W.2d 81 (1999); Wulff 
v. Wulff, 243 Neb. 616, 500 N.W.2d 845 (1993); Maddux, supra. 

Ava filed her petition seeking a modification of the decree 
and an increase of child support on February 24, 1998. The hear- 
ing was delayed for several months due to two separate motions 
for continuances made by Kenneth’s attorney. The district 
court’s order increasing Kenneth’s total child support obligation 
by $483 per month to $683 commencing on the first day of 
January 1999 was not entered until January 19, 1999, almost 1 
year after Ava’s petition was filed. 

Eric and Ava should not be penalized by the delay present in 
the legal process, nor should Kenneth profit. To hold that Eric is 
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not entitled to the benefit of increased child support during the 
year that this matter was pending would be inequitable. We have 
previously found that the child and custodial parent should not 
be penalized, if it can be avoided, by the delay inherent in our 
legal system. See, Lebrato v. Lebrato, 3 Neb. App. 505, 529 
N.W.2d 90 (1995); State ex rel. Crook v. Mendoza, 1 Neb. App. 
180, 491 N.W.2d 62 (1992). That principle surely applies here. 

[8] We believe that the equities involved in this case require 
that the modified support obligation become effective as of the 
time of the filing of the petition under Lebrato, supra, and State 
ex rel. Crook, supra. The main principle behind the child sup- 
port guidelines is to recognize the equal duty of both parents to 
contribute to the support of their children in proportion to their 
respective net incomes. See Pattrin v. Pattrin, 239 Neb. 844, 479 
N.W.2d 122 (1992). Given that Kenneth has been on the faculty 
of the community college since at least the time of the parties’ 
divorce in 1986 and is making a substantial salary, we find that 
his increased child support obligation should be retroactive to 
the date Ava filed her petition to modify. 


CONCLUSION 

We find that the district court did not abuse its discretion in 
extending Kenneth’s support obligation until Eric reaches the 
age of 19. There was no abuse of discretion in awarding Ava 
$1,500 in attorney fees. However, under the circumstances of 
this case, we find that Kenneth’s increased child support pay- 
ment obligation shall be applied retroactively to March 1, 1998, 
the next date for child support to be paid after Ava filed her peti- 
tion to modify. The issue of the income tax exemption for Eric 
was not preserved for our review. 

AFFIRMED AS MODIFIED. 
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Contempt. Contempt is either direct, committed in the presence of the court while in 
session, or constructive, not committed in the presence of the court. 

Criminal Law: Contempt. A criminal contempt is prosecuted to preserve the power 
and vindicate the dignity of the court and to punish for disobedience of its order. 
Contempt. A civil contempt is instituted to preserve and enforce the rights of private 
parties to a suit, to compel obedience to orders and decrees made to enforce such 
rights, and to administer the remedies to which the court has found the parties to be 
entitled. 

___.. When a coercive sanction is imposed, the contemner holds the keys to his or her 
jail cell, in that the sentence is conditioned upon his or her continued noncompliance. 
Criminal Law: Contempt. In criminal contempt, a punitive sanction is imposed 
which is akin to a criminal sentence, in that it is not subject to mitigation should the 
contemner comply with the court order. 

Contempt: Final Orders: Appeal and Error. A contempt order imposing a punitive 
sanction is a final order and is reviewable on appeal. 

Contempt. The character, nature, or purpose of a contempt proceeding is determined 
by the procedure used in a trial to determine whether there is contempt and the sanc- 
tion imposed. 

Criminal Law: Contempt: Indictments and Informations. In criminal contempt 
proceedings where the act charged was not committed in the presence of the court, the 
prosecution should be in the name of the State and by information. 

Constitutional Law: Criminal Law: Contempt: Self-Incrimination. In criminal 
contempt proceedings, an alleged contemner is instructed that he or she may claim his 
ot her Fifth Amendment privilege against self-incrimination. 


Appeal from the District Court for Douglas County: MICHAEL 


W. AmDor, Judge. Reversed and remanded with directions. 


Joni M. McDermott, pro se. 


Paul R. Elofson, of McGill, Gotsdiner, Workman & Lepp, 


P.C., for appellee. 


IRwIN, Chief Judge, and SIEVERS and CarLson, Judges. 


IrwIN, Chief Judge. 
I. INTRODUCTION 
Joni M. McDermott, pro se, appeals the judgment of the dis- 


trict court for Douglas County finding her in contempt and 
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sentencing her to 6 months’ probation. On appeal, Joni chal- 
lenges the contempt finding, the factual findings of the court 
supporting the contempt finding, and the order requiring her to 
pay $930 of the attorney fees incurred by her ex-husband, John 
A. McDermott. For the reasons stated below, we reverse, and 
remand with directions. 


Il. FACTUAL BACKGROUND 

On December 23, 1997, a second amended parenting plan was 
filed in the district court. In this plan under the heading of holi- 
day visitation, the parties agreed, among other things, that the 
parties’ children would spend each Father’s Day with their father. 
The plan further provides that holiday visitation commence at 
10 p.m. the preceding night and end at 6:30 p.m. on the holiday 
if the next day is a school day or 9 p.m. if the next day is not a 
school day. On June 15, 1998, the parties were ordered by the 
court to comply with the terms of the above parenting plan. 

The record shows that Joni desired the children to attend her 
parents’ 50th wedding anniversary open house on the afternoon 
of June 14, 1998. The open house fell on a weekend when the 
children were scheduled to be visiting John. Apparently, some 
negotiations occurred between Joni and John regarding this 
event. According to Joni, an agreement for the children to attend 
the open house had been reached but which John failed to abide 
by. According to John, no agreement was reached because Joni 
refused to put anything in writing. On June 14, John did not 
return the children for the open house. 

The record further shows that a family photograph originally 
scheduled to be taken at the open house was rescheduled for 
June 21, 1998, in order that the parties’ children could be in the 
photograph. On June 21, three of the children’s cousins were to 
be baptized, and the photograph was to be taken at the baptism. 
However, June 21 was Father’s Day and, therefore, John’s visi- 
tation day. According to Joni, she attempted to negotiate with 
John to procure the children’s presence at the baptism. When 
she was unable to communicate with John, she decided to not 
make the children available to John for his Father’s Day visita- 
tion until after the baptism. Joni was fully aware that the plan 
provided for Father’s Day visitation. 


862 8 NEBRASKA APPELLATE REPORTS 


When John arrived at Joni’s residence at 10 p.m. on June 20, 
no one was present at the residence. Joni had left the children at 
a babysitter’s home with instructions that the children were not 
to be returned home until 10:30 p.m. Joni made the children 
available to John at 3 p.m. on June 21, and the children spent the 
night with John. 

On June 24, 1998, John filed an application for an order to 
show cause why contempt sanctions should not be imposed 
upon Joni for knowingly and willingly violating the court’s 
order with regard to his visitation based on Joni’s failure to pro- 
vide the children to John at 10 p.m. on June 20. On July 8, the 
district court issued an order to show cause and noticed the mat- 
ter for hearing on August 7. 

The contempt hearing was conducted on August 7, 1998. 
John’s attorney called Joni and John to testify. After hearing the 
evidence, the district court pronounced its judgment from the 
bench. The district court found Joni guilty beyond a reasonable 
doubt of “indirect criminal contempt of Court” for failure to 
abide by the provisions of the December 23, 1997, parenting 
plan that the parties were ordered to abide by. The court stated 
that it was finding Joni in criminal contempt because the court 
“must Impose punitive sanctions to accurately and adequately 
address the willful disobedience of the Court’s rules and direc- 
tives.” The court found that Joni knew or should have known 
that her conduct was impermissible and that her conduct was 
willful, intentional, “obstructive, disruptive and derogatory to 
the relationship between parent and child.” As noted by the 
court, “the children, once again, are the losers, now having 
missed both their grandparents’ 50th wedding anniversary as 
well as Father’s Day.” 

The court imposed sentence of 6 months’ probation, of which 
the last 10 days were to be served in jail unless that requirement 
was waived. Terms of the probation included drug and alcohol 
evaluations, drug and alcohol testing, and the performance of 
25 hours’ community service. The court further found that rea- 
sonable attorney fees and costs should be awarded to John. The 
court ordered John to submit an application and indicated that, 
if needed, a hearing would be held on the application. On 
September 28, 1998, a hearing on attorney fees and costs was 


McDERMOTT v. MCDERMOTT 863 
Cite as 8 Neb. App. 860 


held. After receiving the evidence, the court ordered Joni to pay 
attorney fees of $930 and costs of $27.52. Thereafter, Joni 
appealed to this court. 


III. ASSIGNMENTS OF ERROR 

On appeal, Joni assigns that the district court erred in finding 
her in indirect criminal contempt, criminally punishing her in a 
civil action, finding that the children had missed visitation on 
Father’s Day, failing to recognize the parties’ verbal and written 
agreement regarding the children’s attendance at the anniversary 
open house, failing to recognize John’s noncompliance with the 
parenting plan, and ordering her to pay attorney fees incurred 
by John. 


IV. ANALYSIS 

[1-3] We address Joni’s assignment of error that the district 
court erred in imposing a punitive sanction in a civil contempt 
proceeding. We begin with several general principles related to 
contempt proceedings. Contempt is either direct, committed in 
the presence of the court while in session, or constructive, not 
committed in the presence of the court. Constructive contempt is 
divided into two classes, civil and criminal. A criminal contempt 
iS prosecuted to preserve the power and vindicate the dignity of 
the court and to punish for disobedience of its order. State ex rel. 
Kandt v. North Platte Baptist Church, 225 Neb. 657, 407 N.W.2d 
747 (1987). A civil contempt is instituted to preserve and enforce 
the rights of private parties to a suit, to compel obedience to 
orders and decrees made to enforce such rights, and to adminis- 
ter the remedies to which the court has found the parties to be 
entitled. Eliker v. Eliker, 206 Neb. 764, 295 N.W.2d 268 (1980). 

[4-6] When a coercive sanction is imposed, the contemner 
holds the keys to his or her jail cell, in that the sentence is con- 
ditioned upon his or her continued noncompliance. Jessen v. 
Jessen, 5 Neb. App. 914, 567 N.W.2d 612 (1997). In criminal 
contempt, a punitive sanction is imposed which is akin to a 
criminal sentence, in that it is not subject to mitigation should 
the contemner comply with the court order. See Maddux v. 
Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991). A contempt 
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order imposing a punitive sanction is a final order and is review- 
able on appeal. See id. 

In the case before us, the district court indicated that it was cit- 
ing Joni for “indirect criminal contempt.” The court further 
stated that it was imposing a punitive sanction “to accurately and 
adequately address the willful disobedience of the Court’s rules 
and directives.” The sanction imposed was 6 months’ probation. 
Joni was not provided any manner in which to purge herself of 
the contempt. Therefore, the nature of the imposed sanction was 
punitive. As a result, it is a final order reviewable on appeal. 

[7-9] That the sanction was punitive does not establish the 
nature of the contempt proceeding for the purposes of review. 
The character, nature, or purpose of a contempt proceeding is 
determined by the procedure used in a trial to determine whether 
there is contempt and the sanction imposed. State ex rel. Reitz v. 
Ringer, 244 Neb. 976, 510 N.W.2d 294 (1994). In criminal con- 
tempt proceedings where the act charged was not committed in 
the presence of the court, the prosecution should be in the name 
of the State and by information. Jd. In criminal contempt pro- 
ceedings, an alleged contemner is instructed that he or she may 
claim his or her Fifth Amendment privilege against self-incrim- 
ination. See id. 

In Ringer, one party initiated contempt proceedings against 
the other party. The alleged contemner was instructed by the 
court that she could claim her Fifth Amendment privilege against 
self-incrimination. The Ringer court found that civil contempt 
procedures were used and that a punitive sanction was imposed. 
The Ringer court concluded that the district court erred in 
imposing a punitive sanction in a civil contempt proceeding. The 
Supreme Court, therefore, affirmed the Court of Appeals’ rever- 
sal of the contempt citation and vacation of the sentence imposed 
as a result. Similarly, in Maddux, supra, the Supreme Court 
noted plain error and stated that it was evident from the record 
that the trial court committed error when it improperly imposed 
a punitive sanction in a civil contempt proceeding. In Maddux, 
the contempt proceeding was instituted by one of the parties and 
tried as a civil, not a criminal, contempt. See, also, In re 
Contempt of Sileven, 219 Neb. 34, 361 N.W.2d 189 (1985) (hold- 
ing that criminal sanction invalid when imposed in proceeding 
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instituted and tried as civil contempt where proceedings were 
noticed as civil and contemner not advised of rights against self- 
incrimination but sentenced punitively). 

In the case before us, John, not the State, initiated the con- 
tempt proceeding. As a result, the contempt proceeding was 
noticed as a civil proceeding. Furthermore, the record does not 
show that Joni was instructed that she could claim her Fifth 
Amendment privilege against self-incrimination. The record 
shows that she was called as a witness by John’s attorney and 
testified without being advised of this right. Based upon the 
authority discussed above, we conclude that the criminal sanc- 
tion imposed in this case was invalid because it was imposed in 
a proceeding that was instituted and tried as civil contempt. 

The Nebraska Supreme Court stated in Ringer, supra, that the 
usual procedure on appeal in a case such as the one before us is 
to reverse the citation for contempt and remand the cause to the 
trial court in order that a proper civil penalty can be imposed or 
in order that a criminal proceeding can be conducted. Therefore, 
we reverse the citation for contempt and remand the case for fur- 
ther proceedings consistent with this opinion. In addition, we 
reverse the order of attorney fees and costs. Given our above res- 
olution of the case, we need not address Joni’s remaining assign- 
ments of error. 

REVERSED AND REMANDED WITH DIRECTIONS. 


THOMAS NISSEN, APPELLEE, V. NEBRASKA DEPARTMENT 
OF CORRECTIONAL SERVICES, APPELLANT. 
602 N.W. 2d 672 


Filed November 23, 1999. No. A-98-1323. 


1. Judgments: Final Orders: Appeal and Error. A judgment rendered or final order 
made by a district court may be reversed, vacated, or modified on appeal for errors 
appearing on the record. 

2. Judgments: Appeal and Error. An appellate court has an obligation to reach an 
independent conclusion regarding matters of law, irrespective of determinations made 
by the court below. 

3. Administrative Law: Judicial Notice. Neb. Rev. Stat. § 84-906.05 (Reissue 1994) 
of the Administrative Procedure Act has been amended, effective August 28, 1999, to 
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provide that every court of this state may take judicial notice of any rule or regulation 
that is signed by the Govemor and filed with the Secretary of State pursuant to Neb. 
Rev. Stat. § 84-906 (Reissue 1994). 

4. Statutes. Where an amendment to a statute makes a procedural change, it is binding 
upon a tribunal on the effective date of the amendment and is applicable to pending 
cases, 

5. Administrative Law. Properly adopted and filed agency regulations have the effect 
of statutory law. 

6. __. Anagency does not have the discretion to waive, suspend, or disregard in a par- 
ticular case a validly adopted nule. 


Appeal from the District Court for Lancaster County: PAUL D. 
MERRITT, JR., Judge. Affirmed. 


Don Stenberg, Attorney General, and Therese N. James for 
appellant. 


Thomas Nissen, pro se. 
IRWIN, Chief Judge, and Stevers and CARLsOon, Judges. 


CARLSON, Judge. 
INTRODUCTION 

The Nebraska Department of Correctional Services (DCS) 
appeals from an order by the district court for Lancaster County, 
Nebraska, in which the court reversed a decision by the DCS 
Appeals Board (Appeals Board) and further ordered that any 
reference to the underlying disciplinary incident be expunged. 
For the reasons set forth below, we affirm. 


BACKGROUND 

Thomas Nissen is an inmate in the custody of DCS, confined 
at the Lincoln Correctional Center (LCC), in Lincoln, Nebraska. 
On March 23, 1998, a misconduct report was issued against 
Nissen, charging him with violation of 68 Neb. Admin. Code, 
ch. 5, § OOSI(C) (1994), which forbids “{a]ssault on another per- 
son which causes pain or bodily injury, threatened assault, fight- 
ing with another person resulting in serious bodily injury, or 
sexual assault.” Specifically, the charge alleged that Nissen had 
thrown a stapler at a correctional officer, Major Rex Richard, 
striking Richard in the back. The misconduct report did not 
specify the degree of injury suffered by Richard, although in the 
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report, Richard alleged that “the blow . . . was hard enough to 
have caused serious injury had it landed on my face or head 
rather than hitting me in the middle of my back.” 

An institutional disciplinary committee (Committee) hearing 
was held on April 8, 1998. At that time, Nissen challenged the 
charge, asserting that because there was no showing or allega- 
tion that Richard had suffered any pain or bodily injury, the 
charge should be dismissed. Nissen was convicted and received 
a sanction of 60 days’ disciplinary segregation and loss of 1 year 
of good time. 

Nissen appealed to the Appeals Board. On May 1, 1998, the 
Appeals Board remanded the case to the Committee for a further 
factual determination as to whether Richard had suffered pain or 
bodily injury in the assault. The Committee held a second hear- 
ing on May 26. At that time, Richard testified that he had felt 
pain when struck by the stapler. The Committee again found 
Nissen guilty of the assault charge and again imposed the same 
sanctions. Nissen again appealed, and the Appeals Board again 
affirmed. 

Nissen then appealed to the district court for Lancaster 
County, pursuant to the Administrative Procedure Act, 
§§ 84-901 through 84-920 (Reissue 1994 & Cum. Supp. 1998). 
On November 3, 1998, the district court reversed the decision of 
the Appeals Board. According to the district court, 

The court recognizes the Board may have authority, 
although none can be found in the rules and regulations 
contained in the record, to remand a case to a disciplinary 
committee for further proceedings to correct procedural 
irregularities; however, such authority should not be 
expanded to permit the Board to allow the presentation of 
further evidence to establish the . . . allegation(s) against 
an inmate. To do otherwise, is to involve the Board in the 
prosecution of an inmate, a totally unacceptable practice. 

The district court ordered Nissen’s good time restored and 
also vacated the order of disciplinary segregation. Finally, the 
court ordered DCS to “expunge from the . . . record any refer- 
ence to the incident referred to in the [March 23, 1998,] 
Misconduct Report.” DCS filed the instant notice of appeal on 
November 19. 
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ASSIGNMENT OF ERROR 
DCS makes a single assignment of error: The district court 
erred in ordering DCS to expunge any reference to the March 
23, 1998, incident from its records. 


STANDARD OF REVIEW 

[1,2] In an appeal of this nature, a judgment rendered or final 
order made by a district court may be reversed, vacated, or mod- 
ified on appeal for errors appearing on the record. § 84-918(3); 
Lynch v. Nebraska Dept. of Corr. Servs., 245 Neb. 603, 514 
N.W.2d 310 (1994). An appellate court has an obligation to 
reach an independent conclusion regarding matters of law, irre- 
spective of determinations made by the court below. See 
Dittrich v. Nebraska Dept. of Corr. Servs., 248 Neb. 818, 539 
N.W.2d 432 (1995). 


ANALYSIS 
DCS first argues that it is statutorily required to maintain the 
record of that incident. Neb. Rev. Stat. § 83-4,114.01 (Cum. 
Supp. 1998) provides: 
The chief executive officer shall maintain a record of 
breaches of discipline, of the disposition of each case, and 
of the punishment, if any, for each such breach. Each 
breach of discipline shall be entered in the inmate’s file, 
together with the disposition or punishment for the breach. 
(Emphasis supplied.) Neb. Rev. Stat. § 83-178(1) (Reissue 
1994) provides that the director of DCS “shall establish and 
maintain, in accordance with the regulations of the department, 
an individual file for each person committed to the department. 
Each individual file shall include, when available and appropri- 
ate .. . (f) Reports of any disciplinary infractions and of their 
disposition.” 
After pointing out these statutory requirements, DCS then 
asserts: 
There is no provision, express or implied, in any of these 
statutes allowing removal from an inmate’s records a dis- 
ciplinary Misconduct Report or other document detailing 
disciplinary infractions, substantiated or not. Nor is there 
any provision allowing the expungement of the 
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Misconduct Report or other document following reversal 
as to a guilty finding on appeal. 
(Emphasis supplied.) Brief for appellant at 6. 

[3,4] We disagree. As Nissen points out, DCS’ own regula- 
tion, 68 Neb. Admin. Code, ch. 6, § 005 (1994), provides that 
records of disciplinary proceedings “shall be made and shall be 
maintained in the inmate’s file jacket . . . unless dismissed on 
appeal.” (Emphasis supplied.) Although Nissen has not pro- 
vided us with a copy of the regulations, we take judicial notice 
of them pursuant to 1999 Neb. Laws, L.B. 320. This legislative 
bill, which took effect on August 28, 1999, amended 
§ 84-906.05 of the Administrative Procedure Act to provide that 
“[e]very court of this state may take judicial notice of any rule 
or regulation that is signed by the Governor and filed with the 
Secretary of State pursuant to section 84-906.” Where, as here, 
an amendment to a statute makes a procedural change, it is bind- 
ing upon a tribunal on the effective date of the amendment and 
is applicable to pending cases. Stansbury v. HEP, Inc., 248 Neb. 
706, 539 N.W.2d 28 (1995). 

Because § 83-178 requires that files be maintained “in accor- 
dance with the regulations of the department,” it is clear that by 
DCS’ own regulations, records of disciplinary proceedings need 
not be maintained where, as here, the result of those proceedings 
is dismissed on appeal. 

[5,6] Properly adopted and filed agency regulations have the 
effect of statutory law. Alexander v. Warehouse, 253 Neb. 153, 
568 N.W.2d 892 (1997). They are binding upon the agency 
which enacts them, and the agency does not have the discretion 
to waive, suspend, or disregard in a particular case a validly 
adopted rule. Douglas County Welfare Administration v. Parks, 
204 Neb. 570, 284 N.W.2d 10 (1979). Accordingly, we are not 
swayed by DCS’ argument that the order of the district court 
constitutes interference with the administration of prison secu- 
rity. If DCS believes that retaining such information is of criti- 
cal importance, it should revise its own regulations, rather than 
asking the Court of Appeals to intervene. 
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CONCLUSION 
For the reasons set forth above, the November 3, 1998, order 
the district court for Lancaster County is affirmed. 
AFFIRMED. 


TimoTHY C. MCFADDEN, APPELLANT, V. WINTERS AND 
MERCHANT, INC., A NEBRASKA CORPORATION, AND NEBRASKA 
PuBLic POWER DISTRICT, APPELLEES. 

603 N.W.2d 31 
Filed December 7, 1999. No. A-98-1025. 


Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, where an issue should be decided as a matter of law. 
The party against whom a verdict is directed is entitled to have every controverted fact 
resolved in his or her favor and.to have the benefit of every inference which can rea- 
sonably be drawn from the evidence. If there is any evidence which will sustain a 
finding for the party against whom the motion is made, the case may not be decided 
as a matter of law. 

Motor Vehicles: Highways: Negligence. The range of vision rule provides that neg- 
ligence generally arises as a matter of law if one operates a motor vehicle on a public 
street or highway and, on account of the manner of operation, is unable to stop the 
vehicle or turn it aside without colliding with an object or obstruction on the street or 
highway within the operator’s range of vision. 

__!__: __. The range of vision mule is applicable, notwithstanding that a motorist’s 
vision is impaired by atmospheric or weather conditions, such as falling or blowing 
snow, rain, mist, fog, or sunlight. These factors are merely conditions which require 
stand to exercise a degree of care commensurate with the attendant circumstances. 
___:___: ____. One exception to the range of vision rule is known as the sudden stop 
tule, which provides that a following driver need not anticipate that a motorist will 
suddenly stop or slow on a roadway. 

___!___:__. Anexception to the range of vision rule exists when a motorist, other- 
wise exercising reasonable care, does not see an object or obstruction sufficiently in 
advance to avoid colliding with it because it is similar in color to the road surface and 
melaiyely. indiscemible. 

__:___: __.. For the “indiscemible object” exception to the range of vision rule to 
apply, it is essential that the motorist could not have seen the ary in time to avoid 
colliding with it. 

Appeal and Error. If an issue is likely to recur upon remand, an Sipe court may 
discuss it, even though it is not dispositive of the appeal. 

Rules of Evidence. Generally, all relevant evidence is admissible. 

Rules of Evidence: Words and Phrases. Evidence is relevant if it has any tendency 
to make the existence of any fact that is of consequence to the determination of the 
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action more probable or less probable than it would be without the evidence, or the 
evidence tends to establish a fact from which the existence or nonexistence of a fact 
in issue can be directly inferred. 

10. Rules of Evidence. Even evidence that is relevant may be excluded if its probative 
value is substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading of the jury, or by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence. 

11. Jury Instructions: Pleadings: Evidence. A trial court, whether requested to do so or 
not, has a duty to instruct the jury on issues presented by the pleadings and the evi- 
dence. : 

12. Trial: Evidence: Testimony: Proof. Demonstrative exhibits are admissible if they 
supplement the witness’ spoken description of the transpired event, clarify some issue 
in the case, and are more probative than prejudicial. Demonstrative exhibits are inad- 
missible when they do not illustrate or make clearer some issue in the case; that is, 
where they are irrelevant, or where the exhibit’s character is such that its probative 
value is substantially outweighed by the danger of unfair prejudice. 

13. Trial: Evidence: Appeal and Error. The admission of demonstrative evidence is 
within the discretion of the trial court, and a judgment will not be reversed on account 
of the admission or rejection of such evidence unless there has been a clear abuse of 
discretion. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Reversed and remanded for a new 
trial. 


M.J. Bruckner, of The Bruckner/Ballew Law Firm, P.C., for 
appellant. 


Dan H. Ketcham and John J. Jedlicka, of Hansen, Engles & 
Locher, P.C., for appellees. 


HANNON, Mugs, and INBopy, Judges. 


InBopy, Judge. 
I. INTRODUCTION 

This case involves a suit for personal injuries sustained by 
Timothy C. McFadden when the 1979 Ford pickup he was driv- 
ing collided with the rear end of a large cylindrical trailer owned 
by Winters and Merchant, Inc. (Winters). The trailer had been 
left by Winters in the northbound lane of a 20-foot-wide private 
road owned by the Nebraska Public Power District (NPPD), 
which had been designated by NPPD as the route for all employ- 
ees to use to enter the Hallam, Nebraska, powerplant on 
September 20, 1993. The action was tried to a jury which 
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returned a verdict for Winters. McFadden appeals, assigning 
various errors which he alleges occurred at trial. 


II. STATEMENT OF FACTS 

In 1993, McFadden, age 35, was employed as a maintenance 
mechanic at the NPPD powerplant at Hallam. His shift ran from 
6 a.m. to 4:30 p.m., Monday through Friday. 

On Friday, September 17, 1993, all employees of the Hallam 
plant were notified pursuant to a bulletin that the main entrance 
to the plant, located at the southwest corner of the property, 
would be closed for resurfacing from Friday night through the 
following Monday. The bulletin advised employees that when 
they came to the plant on Monday morning, they would be 
required to enter the plant through the entrance on the southeast 
perimeter of the property. McFadden knew from the instructions 
given on Friday. that he was required to take that road into the 
plant and that this road would be the only way to enter the plant. 

On Monday, September 20, 1993, at approximately 5:45 a.m., 
McFadden was driving his pickup to work at the Hallam plant. 
At this time of the morning, in McFadden’s words, it was “pitch 
black” out. The headlights on McFadden’s pickup were in good 
working order and were turned on high beam. McFadden was 
wearing his seatbelt. 

After turning left onto the east-west county road immediately 
south of the plant that led to the plant’s main gate, McFadden 
turned north toward the plant on an old dirt road covered with 
bottom ash, which is unburnt coal. The bottom-ash road then 
intersects with a cement curbed road located immediately south 
of the perimeter fence of the plant. This road runs generally east, 
until it reaches the southeast corner of the plant and then curves 
to the northeast, and then eventually straightens out at a gate. 
After passing through the gate, the northbound road is straight 
and downhill toward the plant. 

As McFadden entered the curve south of the perimeter fence, 
he was traveling in the northbound lane at 20 to 25 miles per 
hour. Approximately 30 yards from the gate, McFadden 
observed fog or condensation from the plant. As McFadden 
approached the two swinging gates, he observed that the east 
gate was closed over the northbound lane, so he had to use the 
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southbound lane in order to bypass the partially closed gate. 
Two sets of 1,000-watt lights, SO feet high, located over the rail- 
road tracks approximately 714 feet north of the gate, shone 
directly south, complicating McFadden’s vision. 

As McFadden approached and passed through the gate, he 
slowed down to 15 to 20 miles per hour. After he passed through 
the gate, the combination of fog and dust in the air caused total 
darkness except for the light from the headlights on his pickup, 
allowing him to see 15 to 20 feet in front of the pickup. After 
McFadden passed through the gate, he increased his speed to 20 
to 25 miles per hour and maneuvered his pickup back into the 
northbound lane. It was at this point that he first saw the outline 
of some cylindrical object in the northbound lane. McFadden 
estimated that he was two car lengths from the object when he 
first saw it. Although McFadden grabbed the steering wheel and 
started to swerve left, the right front fender of McFadden’s 
pickup collided with the left rear of the object. 

The object that McFadden’s pickup struck was a white or 
gray cylindrical trailer owned by Winters, who was contracted 
by NPPD to clean its precipitators, which are pollution control 
devices that remove particulate from the flue gas. The process is 
designed to maintain clean stack emission. The impact from the 
collision caused personal injuries to McFadden and property 
damage to his pickup. 

McFadden testified at trial that “[t]here was no warning. The 
trailer was dusty, it was dirty, and the fog was there and I hit it.” 
McFadden further testified that his headlights shone on the 
trailer “[jJust momentarily before I hit it” and that “[t]he main 
reason why I couldn’t see that trailer was because it wasn’t 
marked.” The trailer had no orange cones behind it, no reflec- 
tors, and no flares. 

David Schores, who was following McFadden in his own 
vehicle, was the only other eyewitness to the accident. He testi- 
fied at trial that at the time of McFadden’s accident, “[t]he sun 
hadn’t come up yet, it was fairly dark, it was completely dark, 
and the roads were dusty from the earlier shift leaving, and there 
was moisture in the air, so the dust was kind of — was hanging 
in the air.” Schores believed the fog was caused by moisture 
coming off the plant’s cooling towers which were located at the 


874 8 NEBRASKA APPELLATE REPORTS 


north end of the plant. The fog limited Schores’ ability to see in 
front of him. 

Schores testified that 

as we were going down the road, all I could see, from two 
and a half to three car lengths, was [McFadden’s] taillights 
go up in the air, and I proceeded behind him until I got 
within another car length and then I realized there was 
something in the road then, but until that point vision was 
very obstructed. 
It was not until Schores stopped his vehicle, got out and started 
walking toward McFadden’s truck that he could see that the 
object in the road was a trailer. Schores testified that all he could 
determine was that there was a gray, dusty, dirty, cylindrical 
object in the road until he got really close to it. The trailer was 
so dirty that Schores could not make out the trailer’s license 
plates or taillights. 

McFadden filed a petition in Lancaster County District Court 
alleging that Winters was negligent in leaving the trailer in the 
road and in failing to provide any warning of the existence of the 
trailer in the road and that such negligence was the proximate 
cause of serious personal injuries to McFadden. Winters filed an 
answer denying negligence and asserting that McFadden was 
contributorily negligent. 

A jury trial was held on August 17 through 21, and 24, 1998. 
In addition to the facts set forth above, McFadden introduced 
testimony by Roger Koch, who was the maintenance manager at 
the plant on the date of the accident. Koch testified that he 
received first-hand and second-hand reports that other people 
had come close to hitting the trailer that morning and that when 
Koch investigated the accident that morning, there were no 
warning devices, including orange cones, around the trailer. 
Further, Koch testified that although Winters had permission to 
park its trailer in that location in the past, Winters had not 
received permission to park the trailer there on this particular 
occasion. Following the close of McFadden’s evidence, Winters 
moved for a directed verdict based upon the applicability of the 
range of vision rule. This motion was overruled by the trial 
court. Winters then presented its defense. 
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Among the witnesses called by Winters was Ted T. Sokol, a 
civil engineer and a professor in the College of Engineering and 
Technology at the University of Nebraska. Sokol testified that 
on October 17, 1996, at approximately 6 a.m., he visited the 
NPPD plant for the purpose of conducting some visibility tests 
in the same timeframe that McFadden’s accident occurred and to 
photograph his observations. At this point in time, it was still 
dark, and Sokol testified that 6:23 am. on October 17, 1996, 
was comparable to 5:55 a.m. on September 20, 1993. Thus, 
Sokol testified that by taking the pictures at that time on October 
17, 1996, he was getting the same degree of natural lighting 
before sunrise as was present at the time of the accident. 

Sokol took two series of pictures from inside his Suburban 
vehicle with the lights of the Suburban on low beam. The first 
series of pictures (exhibits 85, 86, 87, 93, and 94) were of a 
trailer parked in the southbound lane. The trailer photographed 
by Sokol was a box-type trailer with an aluminum back, 
whereas the Winters’ trailer was a white cylindrical trailer. With 
regard to the pictures Sokol took of the trailer, the trailer was - 
parked in the southbound lane, the trailer was shiny, and there 
was a presence of light to the south of the trailer, which Sokol 
was not even certain existed at the time of the accident. Despite 
this, Sokol testified that “[iJn terms of reflectability, [the trail- 
ers] were probably fairly comparable.” Further, Sokol testified 
that these pictures were taken for demonstrative purposes, or in 
other words, to show what Sokol saw on the morning of October 
17, 1996. The pictures of the different trailer (exhibits 85, 86, 
87, 93, and 94) were received into evidence for demonstrative 
purposes, over objection by McFadden. 

The second series of pictures (exhibits 88, 89, 90, and 91) 
taken by Sokol are of a cardboard box which was placed in the 
roadway in the northbound traffic lane where the trailer involved 
in the accident had been parked. Sokol took the pictures from 
his Suburban, which was in the northbound lane located to the 
south of the cardboard box. These pictures were received into 
evidence over McFadden’s foundational objection. Winters did 
not limit the purpose for which this evidence was offered. 

Following the close of all the evidence, Winters renewed its 
motion for a directed verdict on McFadden’s liability, which was 
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granted by the trial court, and in instruction No. 2 the jury was 

instructed that 
the Court has determined, as a matter of law, that 
{McFadden] was negligent in driving his motor vehicle on 
the access road in such a manner that he was unable to stop 
or turn aside in time to avoid a collision with [Winter’s] 
trailer which was within his range of vision, and that such 
negligence of [McFadden] was a proximate cause of his 
own injury and damage. 

McFadden objected to this instruction, which objection was over- 

ruled by the trial court. On August 25, 1998, the jury returned a 

verdict for Winters. McFadden timely appealed to this court. 


Il. ASSIGNMENTS OF ERROR 
On appeal, McFadden’s assigned errors can be consolidated 

into the following issues: (1) The trial court erred in finding as 
a matter of law, and in instructing the jury, that McFadden 

was negligent in driving his motor vehicle on the access 

road in such a manner that he was unable to stop or turn 

aside in time to avoid a collision with the defendant’s 

trailer which was parked within the range of his vision, and 

that such negligence of plaintiff was a proximate cause of 

his own injury and damage; 
(2) the trial court erred in allowing into evidence exhibits 85, 86, 
87, 93, and 94 (photographs of a different trailer located at the 
accident scene taken by Sokol 3 years after the accident) and 
exhibits 88, 89, 90, and 91 (photographs of a cardboard box at 
the accident scene taken by Sokol 3 years after the accident); (3) 
the trial court erred in failing to instruct the jury with additional 
explanatory instructions regarding its ruling that McFadden was 
negligent in failing to stop or turn aside from an object within 
his range of vision; and (4) the trial court erred in overruling 
McFadden’s motion to strike testimony by defense expert wit- 
ness Sokol. 


IV. DISCUSSION 


1. RANGE OF VISION 
First, we address McFadden’s claim that the trial court erred 
in finding as a matter of law, and in instructing the jury, 
that McFadden 
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was negligent in driving his motor vehicle on the access 
road in such a manner that he was- unable to stop or turn 
aside in time to avoid a collision with [Winter’s] trailer 
which was within his range of vision, and that such negli- 
gence of [McFadden] was a proximate cause of his own 
injury and damage. 
McFadden contends that the trial court’s granting of Winters’ 
motion for directed verdict on the issue of McFadden’s negli- 
gence was erroneous and that the issue should have been sub- 
mitted to the jury. 

Winters argues that a directed verdict should have been 
granted in favor of Winters on the issue of Winters’ liability. 
However, Winters did not cross-appeal, and thus, this issue is 
not before this court. Furthermore, Winters’ arguments regard- 
ing Winters’ lack of duty toward McFadden due to the accident 
occurring on NPPD’s private property may be relevant to 
whether or not Winters was entitled to a directed verdict on the 
ground that Winters owed no duty to McFadden, but this claim 
is not relevant to the issue of whether or not McFadden was neg- 
ligent as a matter of law. Thus, we proceed to consider 
McFadden’s assigned error regarding the verdict regarding 
McFadden’s negligence which was directed in favor of Winters. 

[1] A directed verdict is proper at the close of all the evidence 
only where reasonable minds cannot differ and can draw but one 
conclusion from the evidence, that is to say, where an issue 
should be decided as a matter of law. The party against whom a 
verdict is directed is entitled to have every controverted fact 
resolved in his or her favor and to have the benefit of every 
inference which can reasonably be drawn from the evidence. If 
there is any evidence which will sustain a finding for the party 
against whom the motion is made, the case may not be decided 
as a matter of law. Martin v. Roth, 252 Neb. 969, 568 N.W.2d 
553 (1997). The question presented in the instant case is 
whether reasonable minds cannot differ that the instant case falls 
within the range of vision rule. 

{2,3] The range of vision rule provides that negligence gener- 
ally arises as a matter of law if one operates a motor vehicle on 
a public street or highway and, on account of the manner of 
operation, is unable to stop the vehicle or turn it aside without 
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colliding with an object or obstruction on the street or highway 
within the operator’s range of vision. Tapp v. Blackmore Ranch, 
254 Neb. 40, 575 N.W.2d 341 (1998); Martin, supra; Traphagan 
v. Mid-America Traffic Marking, 251 Neb. 143, 555 N.W.2d 778 
(1996); Converse v. Morse, 232 Neb. 925, 442 N.W.2d 872 
(1989); Kasper v. Carlson, 232 Neb. 170, 440 N.W.2d 195 
(1989); Prime Inc. v. Younglove Constr. Co., 227 Neb. 423, 418 
N.W.2d 539 (1988). The range of vision rule is applicable, 
notwithstanding that a motorist’s vision is impaired by atmo- 
spheric or weather conditions, such as falling or blowing snow, 
rain, mist, fog, or sunlight. Tapp, supra; Mantz v. Continental 
Western Ins. Co., 228 Neb. 447, 422 N.W.2d 797 (1988); Prime 
Inc., supra. These factors are merely conditions which require 
motorists to exercise a degree of care commensurate with the 
attendant circumstances. Tapp, supra. 

[4] However, there are exceptions to the range of vision rule. 
One exception known as the sudden stop rule, which is not 
applicable to the instant case, is that a following driver need not 
anticipate that a motorist will suddenly stop or slow on a road- 
way. Martin, supra. 

[5,6] Another exception to the range of vision rule exists 
when a motorist, otherwise exercising reasonable care, does not 
see an object or obstruction sufficiently in advance to avoid col- 
liding with it because it is similar in color to the road surface 
and relatively indiscernible. /d.; Traphagan, supra. Thus, for the 
“indiscernible object” exception to the range of vision rule to 
apply, it is essential that the motorist could not have seen the 
object in time to avoid colliding with it. See German y. 
Swanson, 250 Neb. 690, 553 N.W.2d 724 (1996). ; 

The cases applying the “indiscernible object” exception to the 
range of vision rule often involve a nighttime collision with a 
stationary unlighted vehicle similar in color to the roadway. See, 
e.g., Horst v. Johnson, 237 Neb. 155, 465 N.W.2d 461 (1991); 
Converse, supra (nighttime collision; dark-colored stalled vehi- 
cle on unlighted county road; driver of stalled vehicle turned off 
headlights to aid in restarting car, turned on headlights moments 
before collision); McClellen v. Dobberstein, 189 Neb. 669, 204 
N.W.2d 559 (1973) (nighttime collision; unlighted garbage 
truck covered with tar, gravel, and dirt; no warning devices; 
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parked on unlighted roadway); Bartosh v. Schlautman, 181 Neb. 
130, 147 N.W.2d 492 (1966) (exception applied where color of 
struck vehicle was similar to color of highway surface causing 
vehicle to blend in and rendering vehicle not visible in time to 
avoid); Haight v. Nelson, 157 Neb. 341, 59 N.W.2d 576 (1953) 
(mud-spattered and unlighted dark-colored car stalled at night 
on highway with oil mat surface); Monasmith v. Cosden Oil Co., 
124 Neb. 327, 246 N.W. 623 (1933) (nighttime collision; 
unlighted car with color similar to gravel surface; parked on 
road); Giles v. Welsh, 122 Neb. 164, 239 N.W. 813 (1931). See, 
also, Fick v. Herman, 159 Neb. 758, 68 N.W.2d 622 (1955) 
(wherein “indiscernible object” exception applied to collision 
with stationary lighted truck but truck was so dirty that lights, 
though lit, might not have been so noticeable as to disallow 
application of exception to range of vision rule). 

In Horst, supra, the driver of a pickup truck (Horst) sued the 
driver of an automobile (Johnson) for damages resulting from a 
nighttime rear-end collision in which Johnson’s automobile 
struck Horst’s truck. All negligence issues were submitted to the 
jury. Following a jury verdict for Johnson, Horst appealed, 
alleging, inter alia, that the district court erred in failing to grant 
his motion for directed verdict regarding Johnson’s liability. 

The Nebraska Supreme Court determined that the trial court 
properly denied Horst’s motion for directed verdict because 
there was conflicting evidence on whether the exterior lights on 
Horst’s truck were illuminated and that, at night, the dark green 
color of Horst’s truck was similar to the color of the newly 
paved road. This created a factual question as to whether the 
truck was virtually indiscernible and thus whether the exception 
to the range of vision rule should apply. Consequently, the issue 
was properly submitted to the jury. 

In the instant case, there was evidence presented that the acci- 
dent occurred shortly before 6 a.m. and that the conditions were 
dark and foggy. Winters’ white or gray cylindrical trailer was 
parked in the northbound lane of the road. The trailer was so 
dirty that Schores, the only eyewitness to the accident other than 
McFadden, could not make out the trailer’s license plates or tail- 
lights. Schores testified that all he could determine was that 
there was a gray, dusty, dirty, cylindrical object in the road until 
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he got really close to it. Additionally, there was evidence that 
there were no flares, flags, flashers, or other warning devices on 
the road to indicate the presence of the parked trailer. Further, 
McFadden testified that his headlights shone on the trailer 
“[jJust momentarily before I hit it” and that “[t]here was no 
warming.” Finally, there was evidence that other people had 
come close to hitting the trailer on the morning of 
McFadden’s accident. 

Thus, in the instant case, there was a factual question pre- 
sented as to whether the trailer was virtually indiscernible, and, 
consequently, there was a question presented as to whether the 
facts of this case fall within the exception to the range of vision 
tule. Accordingly, the directed verdict regarding McFadden’s 
negligence was erroneous; this question should have been sub- 
mitted to the jury, and this cause must be reversed and the mat- 
ter remanded for a new trial. Furthermore, for purposes of com- 
pleteness, we note that although neither party raises the issue, 
the jury should be instructed that it is to determine whether the 
defendant is negligent before considering the defenses claimed 
by the defendant. See NJI2d Civ. 2.01. 

[7] Although we have determined that this judgment must be 
reversed and the cause remanded for a new trial, we proceed to 
address McFadden’s assignment of error regarding the admis- 
sion of photographs into evidence. “If an issue is likely to recur 
upon remand, an appellate court may discuss it, even though it 
is not dispositive of the appeal.” State v. Engleman, 5 Neb. App. 
485, 492, 560 N.W.2d 851, 857 (1997). See, State v. Richter, 
225 Neb. 837, 408 N.W.2d 717 (1987); Crowder v. Aurora 
Co-op. Elev. Co., 223 Neb. 704, 393 N.W.2d 250 (1986). 


2. ERRONEOUS ADMISSION OF EXHIBITS 

Next, McFadden contends that the trial court erred in admit- 
ting into evidence exhibits 85 through 91, 93, and 94 which prej- 
udiced his right to a fair trial. Exhibits 85, 86, 87, 93, and 94 are 
photographs of a different trailer located at the accident scene 
which were taken by Sokol 3 years after the accident. Exhibits 
88, 89, 90, and 91 are photographs of a cardboard box at the 
accident scene taken by Sokol 3 years after the accident. Winters 
claims that these photographs supplement Sokol’s spoken 
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description of the events on the morning Sokol took the pho- 
tographs and clarify some issues in the case. 

[8-10] In determining the relevance and admissibility of the 
demonstrative evidence at issue, our analytical framework is set 
primarily by the Nebraska Evidence Rules. Generally, all relevant 
evidence is admissible. Neb. Rev. Stat. § 27-402 (Reissue 1995). 

Evidence is relevant if it has any tendency to make the 
existence of any fact that is of consequence to the determi- 
nation of the action more probable or less probable than it 
would be without the evidence, or the evidence tends to 
establish a fact from which the existence or nonexistence 
of a fact in issue can be directly inferred. Washa v. Miller, 
249 Neb. 941, 546 N.W.2d 813 (1996); Coppi v. West Am. 
Ins. Co., 247 Neb. 1, 524 N.W.2d 804 (1994). See, also, 
Neb. Rev. Stat. § 27-401 (Reissue 1995). 
Benzel v. Keller Indus., 253 Neb. 20, 27, 567 N.W.2d 552, 557 
(1997). However, even evidence that is relevant may be 
excluded if its probative value is substantially outweighed by 
the danger of unfair prejudice, confusion of the issues, or mis- 
leading of the jury, or by considerations of undue delay, waste 
of time, or needless presentation of cumulative evidence. Neb. 
Rev. Stat. § 27-403 (Reissue 1995); Benzel, supra; Paro v. Farm 
& Ranch Fertilizer, 243 Neb. 390, 499 N.W.2d 535 (1993). 


(a) Photographs Depicting Trailer 

First, we address McFadden’s claim that the trial court erred 
in admitting exhibits 85, 86, 87, 93, and 94 into evidence. 
Exhibits 85, 86, 87, 93, and 94 are nighttime photographs taken 
by Winters’ expert 3 years after the accident of a different trailer 
than the one involved in the accident, which was parked in the 
opposite direction of the trailer involved in the accident. 

[11-13] In its offer of the evidence, Winters stated that the 
exhibits were offered for demonstrative purposes; however, the 
jury was not given a limiting instruction either at the time the 
exhibits were admitted into evidence or during the final jury 
instructions. Although the court was not requested to give a lim- 
iting instruction regarding the demonstrative evidence, a trial 
court, whether requested to do so or not, has a duty to instruct 
the jury on issues presented by the pleadings and the evidence. 


882 8 NEBRASKA APPELLATE REPORTS 


Nguyen v. Rezac, 256 Neb. 458, 590 N.W.2d 375 (1999); 
Wheeler v. Bagley, 254 Neb. 232, 575 N.W.2d 616 (1998). 
Therefore, the trial court erred in failing to give a limiting 
instruction to the jury regarding this demonstrative evidence. 
Because we have ordered this cause remanded for a new trial, 
we address whether these exhibits are admissible for purposes 
of the retrial. 
[D]Jemonstrative exhibits are admissible if they supple- 
ment the witness’ spoken description of the transpired 
event, clarify some issue in the case, and are more proba- 
tive than prejudicial. ... 

Demonstrative exhibits are inadmissible when they do 
not illustrate or make clearer some issue in the case; that 
is, where they are irrelevant, or where the exhibit’s charac- 
ter is such that its probative value is substantially out- 
weighed by the danger of unfair prejudice. 

Benzel, 253 Neb. at 28, 567 N.W.2d at 558. The admission of 
demonstrative evidence is within the discretion of the trial court, 
and a judgment will not be reversed on account of the admission 
or rejection of such evidence unless there has been a clear abuse 
of discretion. Benzel, supra. See Kudlacek v. Fiat S.p.A., 244 
Neb. 822, 509 N.W.2d 603 (1994). 

In Kudlacek, the defendant offered into evidence edited 
videotapes of various performance tests conducted on a Fiat 
X1/9 automobile, the subject vehicle of the litigation, as well as 
performance tests conducted on other vehicles. The plaintiff 
objected, but only as to the videotapes showing the vehicles 
other than the Fiat X1/9. The Nebraska Supreme Court con- 
cluded that the trial court did not abuse its discretion in admit- 
ting the demonstrative evidence because the videotapes were 
not meant to re-create the accident, but were offered to rebut the 
plaintiff’s claim that the Fiat X1/9 handled differently from 
other cars in normal maneuvers at a particular speed. 

More recently, in Benzel, supra, the plaintiff brought a prod- 
uct liability suit against a ladder manufacturer after a step on the 
ladder upon which he was standing failed causing the plaintiff to 
fall resulting in a broken leg. At trial, the plaintiff used exemplar 
ladders to supplement his expert witness’ testimony regarding 
design and manufacturing defects in the ladders. The jury 
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returned a verdict for the plaintiff and the defendant, Keller 
Industries, Inc., appealed, arguing, inter alia, that the trial court 
erred in allowing the plaintiff’s expert to testify concerning the 
unused exemplar ladders as demonstrative evidence. The 
Nebraska Supreme Court held: 

Thus, the record establishes that Keller caused to be 
placed at issue whether the step-to-side-rail gaps, which 
Benzel contends caused the rivet failure, resulted from 
abuse or misuse, or whether these gaps were manufactur- 
ing defects. Under such circumstances, we cannot con- 
clude that the trial court abused its discretion in receiving 
into evidence the unused exemplar ladders when Benzel’s 
engineering expert utilized the unused ladders to demon- 
strate excessive step-to-side-rail gaps. The demonstrative 
exhibits supplemented the expert’s spoken description of 
the cause of the rivet failure and aided in clarifying a cu- 
cial issue at trial. As an integral part of our determination, 
we reject Keller’s contention that the probative value of the 
demonstrative exhibits is substantially outweighed by the 
danger of unfair prejudice. 

Benzel v. Keller Indus., 253 Neb. 20, 30, 567 N.W.2d 552, 559 (1997). 

With regard to the pictures Sokol took of the trailer, the trailer 
was parked southbound (not northbound like the trailer at the 
time of the accident), the trailer was shiny (not dirty like the 
trailer in the accident), and there was the presence of light to the 
south of the trailer, which Sokol was not even certain existed at 
the time of the accident. These pictures are irrelevant in that 
they do not illustrate or make clearer some issue in the cause. 
Further, the pictures were misleading to the jury. Thus, exhibits 
85, 86, 87, 93, and 94 are not admissible at the retrial in 
this cause. 


(b) Photographs Depicting Cardboard Box 
Next, we address McFadden’s claim that the trial court erred 
in admitting exhibits 88, 89, 90, and 91 into evidence. Exhibits 
88, 89, 90, and 91 are nighttime photographs taken by Winters’ 
expert 3 years after the accident of a cardboard box placed in the 
roadway in the northbound traffic lane where the trailer involved 
in the accident had been parked. 
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These exhibits serve to supplement Sokol’s spoken descrip- 
tion of the events on the morning he took the pictures. Thus, 
upon retrial, Sokol’s photographs depicting the cardboard box 
are admissible for demonstrative purposes provided proper 
foundation can be laid. Further, if said evidence is admitted by 
the court, the jury must be instructed regarding the admissibility 
of this evidence for a limited purpose. See NJI2d Civ. 1.72. 

We need not address McFadden’s remaining assignments of 
error (Nos. 3 and 4), because such analysis is not necessary for 
disposition of this case, see Kelly v. Kelly, 246 Neb. 55, 516 
N.W.2d 612 (1994), and these issues are unlikely to arise again 
at retrial. 


Vv. CONCLUSION 
The district court erred in granting Winters’ motion for 
directed verdict regarding McFadden’s negligence and in so 
instructing the jury. Further, the court erred in allowing into evi- 
dence exhibits 85 through 91, 93, and 94. Thus, this judgment 
must be reversed and the cause remanded for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


SANDY L. FIDLER, APPELLANT, V. ANN M. KOSTER AND 
THE MADONNA SCHOOL, APPELLEES. 
603 N.W.2d 165 


Filed December 14, 1999. No. A-98-1065. 


1. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, where an issue should be decided as a matter of law. 
The party against whom a verdict is directed is entitled to have every controverted fact 
resolved in his or her favor and to have the benefit of every inference which can rea- 
sonably be drawn from the evidence. If there is any evidence which will sustain a 
finding for the party against whom the motion is made, the case may not be decided 
as a matter of law. 

2. Proximate Cause: Damages: Words and Phrases. A proximate cause is that which, 
in a natural and continuous sequence, without any efficient intervening cause, pro- 
duces an injury, and without which the injury would not have occurred. In other 
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words, there must be some reasonable connection between the wrongful act of the 
defendant and the damage suffered by the plaintiff. 

3. Directed Verdict: Negligence: Evidence. In a negligence case, a trial court should 
sustain a motion for directed verdict or for judgment notwithstanding the verdict only 
when the evidence, viewed in the light most favorable to the party against whom the 
motion is directed, fails to establish actionable negligence. 

4. Proximate Cause: Negligence: Expert Witnesses: Pedestrians: Motor Vehicles. 
Sufficient evidence of proximate cause does not exist to submit negligence of a driver 
to a jury when experts for both sides agree that the driver could not have avoided a 
collision with a pedestrian even if the driver had observed the pedestrian step into 
the street. 

5. Pedestrians: Motor Vehicles: Highways: Right-of-Way. Neb. Rev. Stat. 
§ 60-6,154(1) (Reissue 1998) requires any pedestrian who crosses a roadway at any 
point other than within a marked crosswalk, or within an unmarked crosswalk at an 
intersection, to yield the right-of-way to all vehicles on the roadway, 

6. Pedestrians: Motor Vehicles: Highways. Neb. Rev. Stat. § 60-6,153(2) (Reissue 
1998) states that no pedestrian shall suddenly leave a curb or other place of safety and 
walk or mun into the path of a vehicle which is so close that it is impossible for the 
driver to stop. 

7. Motor Vehicles: Rules of the Road: Right-of-Way. A vehicle traveling on a high- 
way at a reasonable and lawful rate of speed is not required to slow down or stop upon 
the appearance of a vehicle about to enter the highway from a private road until it rea- 
sonably appears that its driver is not going to yield the right-of-way. 

8. Pedestrians; Motor Vehicles: Highways. A driver is not obligated to slow down or 
stop simply by the appearance of a pedestrian on the side of the road waiting for an 
Opportunity to cross. 

9. Pedestrians: Motor Vehicles: Right-of-Way. The duty to slow down or stop for a 
pedestrian, like a vehicle entering the road, does not attach until it reasonably appears 
that the pedestrian will not yield the right-of-way. 

10. Pedestrians: Motor Vehicles. A driver has the right to assume that other vehicles and 
pedestrians will exercise reasonable care until evidence to the contrary is reasonably 
apparent. 

11. Negligence. Negligence is measured by what a reasonably prudent person would do 
in similar circumstances. 

12. ___. While the acts of an individual might be evidence on what is or is not reasonable, 
negligence is not measured by the conduct of a specific individual. 


Appeal from the District Court for Douglas County: Joun D. 
HartiGcAN, JR., Judge. Affirmed. 


Christopher D. Jerram and Jeffery R. Kirkpatrick, of Kelley, 
Lehan & Hall, P.C., for appellant. 


Joseph K. Meusey and Danene J. Tushar, of Fraser, Stryker, 
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for appellees. 
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Hannon, MUES, and INBopy, Judges. 


HANNON, Judge. 
INTRODUCTION 

A pedestrian sued a driver of a vehicle and the driver’s 
employer for negligence after the pedestrian was struck by the 
driver’s vehicle as she crossed the street without using a cross- 
walk. At the close of all the evidence, the trial court granted a 
directed verdict in favor of the driver and her employer, reason- 
ing that the pedestrian had not provided sufficient evidence of 
proximate cause to submit her claim to the jury, based on the 
fact that experts for both sides agreed that the driver could not 
have avoided the accident in the time it took the pedestrian to 
step into the street and move to the point of impact. The pedes- 
trian appeals, inter alia, the directed verdict, arguing that the 
driver should have observed the pedestrian sooner and did not 
act reasonably, in comparison to the busdriver in the next lane 
who stopped the bus prior to the point of impact. We affirm the 
trial court’s holding and find that the pedestrian failed to present 
any evidence of the driver’s negligence as the proximate cause 
of the accident and that therefore the driver and her employer 
were entitled to a judgment as a matter of law. 


SUMMARY OF EVIDENCE 

This case arose from a vehicle-pedestrian accident occurring 
in Omaha, Nebraska, on March 28, 1996, at approximately 
9:12 a.m. The case came to trial on September 21, 1998. The 
accident occurred on Maple Street, a four-lane road running east 
and west. The two northernmost lanes carry traffic traveling 
west, and the two southernmost lanes carry traffic traveling east. 
Seventy-second and 73d Streets run north and south and cross 
Maple Street. The accident occurred between the intersections 
with 72d and 73d Streets and Maple Street, with 72d Street to 
the east and 73d Street to the west of the point of impact. Maple 
Street slopes downward slightly to the west, and the speed limit 
is 40 m.p.h. 

On the morning of the accident, Sandy L. Fidler was on the 
north side of Maple Street waiting to cross to the bus stop on the 
other side of the street. Fidler stood approximately 2 feet from 
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the curb on the north side of the street and at a point approxi- 
mately 380 to 400 feet west of the intersection of Maple and 72d 
Streets. Both Ann M. Koster and Julianna Leighton were travel- 
ing west on Maple Street that same day. Leighton was driving a 
schoolbus in the right-hand lane, and Koster was driving a 
Chevy Cavalier in the left-hand lane, while in the scope and 
course of her employment for The Madonna School. 

Both the bus and the car were traveling approximately 35 to 
40 m.p.h. as they approached the intersection with 72d Street. 
The front of Koster’s car was at approximately the midpoint of 
the bus as the two vehicles moved through the intersection. 
Leighton testified that while proceeding through the intersec- 
tion, she observed Fidler standing near the curb ahead. Fidler 
was looking east up Maple at the approaching traffic. At this 
point, Leighton began to slow down to approximately 30 m.p.h., 
in part because Maple was a narrow street and Leighton worried 
about hitting Fidler with the mirrors on the bus, and in part 
because she thought Fidler might try to cross the street in front 
of her. Leighton testified at trial that she had come to always 
expect everyone to cross in front of her bus. 

Koster testified that she did not observe Fidler on the side of 
the street as Koster’s car moved through the intersection, even 
though the evidence showed that Koster had a clear line of sight 
to Fidler’s position. As the bus began to brake slowly and reduce 
speed, Koster’s car moved ahead of the bus. Koster testified that 
she looked down at her dashboard for a second and that when 
she looked up, Fidler was hurrying across the street and was just 
ahead of Koster’s car and a couple of feet from entering her lane. 
Fidler proceeded into Koster’s lane and was struck by the right 
front bumper of the car, throwing her into the windshield and 
then back onto the street. Fidler had not crossed in a crosswalk. 
Koster braked at approximately the time of impact. Koster testi- 
fied that she saw Fidler for the first time when Fidler was just a 
few feet from her car. Leighton, who saw the impact just ahead 
of her in the other lane, pulled the airbrakes on the bus to stop 
as well. 

Both Fidler’s and Koster’s experts agreed on the measure- 
ments, speeds, and distances of the accident. According to both 
experts, Fidler took approximately 1.97 seconds to step off the 
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curb and cross to the point of impact. Both experts also agreed 
that if Koster had been going 35 or 40 m.p.h., as the evidence 
indicated, she would have been 101 to 116 feet from the point of 
impact the moment Fidler stepped off the curb. Further, both 
experts agreed that Koster could not have done anything in the 
1.97 seconds to avoid hitting Fidler at these distances and 
speeds. 

At the close of all the evidence, Koster and The Madonna 
School renewed their motion to dismiss and their motion for a 
directed verdict. The trial court granted their motion for a 
directed verdict, reasoning that the expert testimony showed that 
any alleged negligence on Koster’s part could not have been the 
proximate cause of Fidler’s injuries. Fidler now appeals. 


ASSIGNMENT OF ERROR 
Fidler alleges, inter alia, that the trial court erred in granting 
the motion for directed verdict at the close of the evidence at 
trial. We do not address Fidler’s other assignments of error 
because our ruling on this assignment renders the other assign- 
ments moot. 


STANDARD OF REVIEW 
[1] A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can 
draw but one conclusion from the evidence, that is to say, 
where an issue should be decided as a matter of law... . 
The party against whom a verdict is directed is entitled to 
have every controverted fact resolved in his or her favor 
and to have the benefit of every inference which can rea- 
sonably be drawn from the evidence. If there is any evi- 
dence which will sustain a finding for the party against 
whom the motion is made, the case may not be decided as 
a matter of law. 
(Citations omitted.) Martin v. Roth, 252 Neb. 969, 972-73, 568 
N.W.2d 553, 555-56 (1997). 


ANALYSIS 
Fidler argues that the trial court improperly directed the ver- 
dict in Koster’s favor because material questions of fact 
remained that the jury should have decided. Specifically, Fidler 
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argues that the jury could have determined Koster was negligent 
by not observing Fidler sooner and by not acting similarly to 
Leighton, who was driving under the same conditions as Koster 
and yet avoided hitting Fidler. 

{2,3] “In order to maintain a negligence action, a plaintiff 
must prove duty, breach, proximate cause, and damages.” Divis 
v. Clarklift of Nebraska, 256 Neb. 384, 392, 590 N.W.2d 696, 
701 (1999). 

A “proximate cause” is that which, in a natural and contin- 

uous sequence, without any efficient intervening cause, 

produces the injury, and without which the injury would 

not have occurred. . . . In other words, there must be 

“ “some reasonable connection’ ” between the wrongful act 

of the defendant and the damage suffered by the plaintiff. 
(Citations omitted.) Zimmerman v. FirstTier Bank, 255 Neb. 
410, 423, 585 N.W.2d 445, 454 (1998). “ ‘In a negligence case, 
a trial court should sustain a motion for directed verdict or for 
judgment notwithstanding the verdict only when the evidence, 
viewed in the light most favorable to the party against whom the 
motion is directed, fails to establish actionable negligence.’ ” 
McWhirt v. Heavey, 250 Neb. 536, 548-49, 550 N.W.2d 327, 
335 (1996). 

Upon Koster’s renewed motion for a directed verdict, the trial 
court had before it the question of whether Fidler had presented 
sufficient facts on each and every element of her claim to sub- 
mit a question of fact—Koster’s negligence—to the jury. The 
experts for both parties agreed that if Koster had seen Fidler step 
off the curb and had reacted at that very instant, she would not 
have been able to avoid hitting Fidler at either 35 or 40 m.p.h. 
Once Fidler committed to entering the roadway, she gave Koster 
only 1.97 seconds to react, which both experts acknowledged 
was not enough time to avoid the accident under human 
response time in those circumstances. 

[4] Assuming arguendo that Koster was negligent in not see- 
ing Fidler step from the curb, this could not have been the prox- 
imate cause of the accident on the evidence presented. The facts 
in evidence show that even if Koster had seen Fidler step from 
the curb, she could not have avoided the accident. Because such 
a showing is necessary for a plaintiff to prove a claim which 
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could go to the jury, the trial court properly directed the verdict 
as a matter of law. All of the evidence available at the close of 
the trial could lead to only one reasonable conclusion: Fidler 
had not presented facts that any negligence on Koster’s part was 
the proximate cause of her injuries. 

Fidler argues that Koster should have seen Fidler approxi- 
mately 380 to 400 feet before impact. The evidence was undis- 
puted that Fidler, while standing on the curb, was in Koster’s 
range of vision as Koster moved through the 72d Street inter- 
section with Maple Street while alongside the bus. It was at this 
point that Leighton observed Fidler standing on the curb and 
began to brake. 

[5,6] Before crossing, Fidler stood on the curb and looked at 
the approaching traffic. Neb. Rev. Stat. § 60-6,154(1) (Reissue 
1998) requires that “[e]very pedestrian who crosses a roadway 
at any point other than within a marked crosswalk, or within an 
unmarked crosswalk at an intersection, shall yield the right-of- 
way to all vehicles upon the roadway.” Further, Neb. Rev. Stat. 
§ 60-6,153(2) (Reissue 1998) states that “[nJo pedestrian shall 
suddenly leave a curb or other place of safety and walk or run 
into the path of a vehicle which is so close that it is impossible 
for the driver to stop.” 

[7] At 380 to 400 feet, Koster owed no duty to keep a proper 
lookout for Fidler or to slow or stop for her in this case. The evi- 
dence indicated that Fidler only stood on the curb and looked 
toward the oncoming traffic. At this point, she was no different 
from the many pedestrians who cross Nebraska streets every 
day. In McFarland v. King, 216 Neb. 92, 95, 341 N.W.2d 920, 
923 (1983), the Nebraska Supreme Court stated: 

“A vehicle traveling on a highway at a reasonable and 
lawful rate of speed is not required to slow down or stop 
upon the appearance of a vehicle about to enter the high- 
way from a private road until it reasonably appears that its 
driver is not going to yield the right-of-way.’ ” 

McFarland affirmed a summary judgment in favor of the 
defendant driver because the plaintiff—a boy on a bicycle—had 
entered the road without stopping or yielding the right-of-way 
and struck the side of the defendant’s vehicle. Even though the 
defendant had not seen the boy until the bicycle was only 4 feet 
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from the defendant’s truck, McFarland found that the boy’s fail- 
ure to look and yield, rather than any wrongdoing by the defend- 
ant, was the proximate cause of the boy’s injuries. 

[8,9] We believe that a driver is similarly not obligated to 
slow down or stop simply by the appearance of a pedestrian on 
the side of the road waiting for an opportunity to cross. See 
Ybarra v. Wassenmiller, 206 Neb. 164, 168, 291 N.W.2d 725, 
728 (1980) (“(a] pedestrian has equal rights with the operator of 
a vehicle in the use of a private way used by members of the 
public and each must use reasonable care for his own safety and 
the safety of others”). The duty to slow down or stop for a 
pedestrian, like a vehicle entering the road, does not attach until 
it reasonably appears that the pedestrian will not yield the right- 
of-way. Accordingly, Koster had no duty to avoid any potential 
collision until it reasonably appeared that Fidler was not going 
to yield the right-of-way to the oncoming traffic. That moment 
occurred when Fidler stepped from the curb. Before that 
moment, the evidence was undisputed that Fidler only appeared 
as a pedestrian waiting for an opportunity to cross. To hold oth- 
erwise would create an unreasonable legal duty which would 
hinder the natural and reasonable flow of traffic. 

[10] Fidler argues that her actions while standing on the curb 
and looking for an opportunity to cross presented a question of 
fact for the jury—that is, whether it reasonably appeared that 
she was not going to yield the right-of-way. A driver has the 
right to assume that other vehicles and pedestrians will exercise 
reasonable care until evidence to the contrary is reasonably 
apparent. See, Vacanti v. Montes, 180 Neb. 232, 142 N.W.2d 318 
(1966); Zoucha v. Northwestern Bell Tel. Co., 176 Neb. 408, 126 
N.W.2d 220 (1964). At the distance at which Fidler argues 
Koster should have seen and reacted to Fidler, the evidence 
shows that Fidler gave no indication that she would not yield the 
right-of-way to the oncoming traffic. 

We briefly note that Dutton v. Travis, 4 Neb. App. 875, 551 
N.W.2d 759 (1996), also involving a vehicle-pedestrian acci- 
dent, is distinguished from the present case in that in Dutton, we 
addressed an issue of comparative negligence between the par- 
ties, whereas here, the issue is a lack of proximate cause evident 
from undisputed facts at trial. Further, the defendant driver in 
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Dutton actually observed the plaintiff pedestrian on the side of 
the road and had specific knowledge of the plaintiff’s physical 
limitations, and yet the defendant looked away at a critical time 
before impact. 

[11,12] Fidler also argues that Koster’s negligence was evi- 
denced by the fact that Leighton, while driving the schoolbus in 
the lane next to Koster’s, drove under the same circumstances as 
Koster and yet avoided hitting Fidler. Fidler also asserts that 
Leighton’s testimony is evidence that Fidler’s actions gave a 
reasonable appearance that she was not going to yield the right- 
of-way. We note two fatal flaws in Fidler’s argument. First, neg- 
ligence is measured by what a reasonably prudent person would 
do in similar circumstances. See Tapp v. Blackmore Ranch, 254 
Neb. 40, 575 N.W.2d 341 (1998). While the acts of an individ- 
ual might be evidence on what is or is not reasonable, negli- 
gence is not measured by the conduct of a specific individual. 
Simply because Leighton avoided hitting Fidler does not infer 
that Koster was negligent in doing so in the next lane. 

The second flaw in Fidler’s reliance on Leighton’s conduct to 
establish Koster’s negligence stems from a material difference 
between Leighton’s and Koster’s situations. Leighton testified 
that she slowed down when she first observed Fidler in part 
because she was worried that the mirrors on the side of the bus 
could potentially strike Fidler as she stood on the curb while the 
bus passed. In this situation, Leighton owed a duty of care to 
Fidler that did not apply to Koster’s car in the next lane. While 
Leighton may have appropriately slowed down when she 
observed Fidler some 400 feet away, Koster was under no such 
duty at that point. 

Leighton also testified that she believed Fidler was going to 
cross the street and that Leighton herself had come to expect 
that everyone was going to cross in front of her. Fidler argues 
that this approach exemplifies what was reasonable in this case. 
However, Leighton’s assumption contradicts the rule cited 
above that a driver may assume that others will also act reason- 
ably until evidence to the contrary appears. Accordingly, the fact 
that Leighton avoided hitting Fidler by slowing earlier than 
Koster does not present a jury question which overcomes the 
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trial court’s grant of a directed verdict in favor of Koster and 
The Madonna School. 


CONCLUSION 
For the reasons expressed above, we affirm the trial court’s 
decision to grant a directed verdict in favor of Koster and The 


Madonna School. 
AFFIRMED. 


JAMES NEFF KRAMPER FAMILY FARM 
PARTNERSHIP, APPELLANT, V. DAKOTA INDUSTRIAL 
DEVELOPMENT, INC., APPELLEE. 

603 N.W.2d 463 


Filed December 21, 1999. No. A-98-446. 


1. Summary Judgment: Appeal and Error. In reviewing an order granting a motion 
for summary judgment, an appellate court views the evidence in a light most favor- 
able to the party opposing the motion and gives that party the benefit of all reasonable 
inferences deducible from the evidence. 

2. Summary Judgment: Final Orders: Appeal and Error. Although denial of a 
motion for summary judgment is not a final order and thus may not be appealed, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdiction over both the 
motions, may determine the controversy which is the subject of those motions, and 
may make an order specifying the facts which appear without substantial controversy 
and directing such further proceedings as it deems necessary. 

3. Contracts: Appeal and Error. The construction of a contract is a matter of law, in 
connection with which an appellate court has an obligation to reach an independent, 
correct conclusion irrespective of the determinations reached by the court below. 

4. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

5. Contracts: Real Estate: Damages: Penalties and Forfeitures. A provision in a land 
contract providing for increased payments if a specified construction project is not 
timely completed on the property is neither liquidated damages nor a penalty, but is 
instead a provision for additional compensation. 

6. Contracts: Public Policy: Courts. It is not the province of courts to emasculate the 
liberty of contract by enabling parties to escape their contractual obligations on the 
pretext of public policy unless the preservation of the public welfare imperatively so 
demands. 
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7. Contracts: Intent. A contract written in clear and unambiguous language is not sub- 
ject to interpretation or construction; rather, the intent of the parties must be deter- 
mined from the contents of the contract, and the contract must be enforced according 
to its terms. 

8. Contracts. A contract must be construed as a whole, and, if possible, effect must be 
given to every part thereof. 

9. Contracts: Consideration. Consideration is sufficient to support a contract if there is 

any detriment to the promisee or any benefit to the promisor. 

___: __. Generally, a court will not inquire into the adequacy or value of the stated 
consideration of a contract, so long as the performance or the promise of performance 
is one that the promisor considers of value. 


Appeal from the District Court for Dakota County: MAURICE 
REDMOND, Judge. Reversed and remanded with direction. 


Gregory N. Lohr and, on brief, Shelley A. Horak for appellant. 


Daniel L. Hartnett, of Crary, Huff, Inkster, Hecht & Sheehan, 
P.C., for appellee. 


IrwIN, Chief Judge, and SIEVERS and CARLSON, Judges. 


CARLSON, Judge. 
INTRODUCTION 

James Neff Kramper Family Farm Partnership (Family Farm) 
appeals from an order of dismissal entered by the district court 
for Dakota County, Nebraska, following entry of summary judg- 
ment on behalf of the defendant below, Dakota Industrial 
Development, Inc. (DID). For the reasons set forth below, we 
reverse, and remand with direction to enter summary judgment 
in favor of Family Farm. 


BACKGROUND 

DID is a nonprofit corporation, whose mission is to create 
jobs by encouraging companies to locate in Dakota County. 
Family Farm is a family business interest, whose primary asset 
is approximately 200 acres of farmland in Dakota County. In 
January 1991, DID offered to purchase 20 acres of the land 
owned by Family Farm, at a rate of $22,000 per acre. DID 
intended to resell the land to a company that would build a 
warehouse on the property. 

Negotiations, offers, and counteroffers continued for the next 
several months. On or about September 15, 1991, Family Farm 
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and DID entered into an agreement pursuant to which Family 
Farm sold 17.59 acres of farmland to DID, at $35,000 per acre, 
for a total sum of $615,650. 

That sale agreement contained the following clause: 
Additional consideration: The Buyer will be building a 
paved road providing frontage with at least two points of 
access, for the south side of the Seller’s remaining land 
from IBP Avenue to the railroad tracts [sic], without any 
assessment against Seller or Seller’s remaining land for 
paving, curbs, gutters, sidewalks, storm sewer lines, or 
similar expenses. In the event the road is not completed by 
December 31, 1993, Buyer agrees to pay Seller an addi- 
tional consideration the sum of $10,000.00 an acre for 
17.59 acres. 

The road was not built by that date. The record shows that 
construction did not begin until early 1994, that paving was not 
completed until July 29, 1994, and that the access points to the 
Family Farm property were not completed until October 13, 
1994. On January 20, 1994, Family Farm brought suit against 
DID, alleging that it was entitled to additional compensation in 
the amount of $175,900, representing the additional $10,000 per 
acre provided for in the additional consideration clause. 

DID demurred. A hearing was held on March 15, 1994, and 
on that same date, the court sustained DID’s demurrer. Family 
Farm filed an amended petition on March 21. In the interim, on 
April 19, Family Farm had moved to have the district judge 
recuse himself, a motion that was denied on August 29. 

DID answered on April 15, 1994. On July 29, DID moved to 
amend its answer to include, inter alia, the affirmative defense 
that the additional consideration clause relied upon by Family 
Farm was an unenforceable penalty clause. That motion to 
amend was granted on August 23. 

On August 11, 1994, Family Farm moved for summary 
judgment. On December 23, DID moved for summary judg- 
ment, which was denied without prejudice on March 17, 1995. 
DID filed a renewed motion for summary judgment on 
November 30. 

On April 13, 1998, DID filed a motion in limine, seeking to 
prevent the admission of certain evidence, a motion the court 
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granted on April 16. On April 21, the court denied the summary 
judgment motion by Family Farm and granted the summary 
judgment motion by DID, finding that the additional considera- 
tion clause at issue was in the nature of a penalty and accord- 
ingly void as against public policy. The court found that Family 
Farm had failed to show any competent evidence of actual dam- 
age and dismissed the action. Family Farm filed the instant 
appeal on May 7. 


ASSIGNMENTS OF ERROR 
Family Farm makes four assignments of error: The district 
court erred in (1) overruling its motion for summary judg- 
ment, (2) granting DID’s motion for summary judgment, (3) 
denying its motion for recusal, and (4) granting DID’s motion 
in limine. 


STANDARD OF REVIEW 

[1] In reviewing an order granting a motion for summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences deducible from the evi- 
dence. O’Connor v. Kaufman, 250 Neb. 419, 550 N.W.2d 
902 (1996). 

[2] Although denial of a motion for summary judgment is not 
a final order and thus may not be appealed, when adverse par- 
ties have each moved for summary judgment and the trial court 
has sustained one of the motions, the reviewing court obtains 
jurisdiction over both the motions, may determine the contro- 
versy which is the subject of those motions, and may make an 
order specifying the facts which appear without substantial con- 
troversy and directing such further proceedings as it deems nec- 
essary. Baker’s Supermarkets v. Feldman, 243 Neb. 684, 502 
N.W.2d 428 (1993). 

(3] The construction of a contract is a matter of law, in con- 
nection with which an appellate court has an obligation to 
reach an independent, correct conclusion irrespective of the 
determinations reached by the court below. Estate of Stine v. 
Chambanco, Inc., 251 Neb. 867, 560 N.W.2d 424 (1997). 
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ANALYSIS 


Summary Judgment. 

[4] Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of . 
law. Battle Creek State Bank v. Preusker, 253 Neb. 502, 571 
N.W.2d 294 (1997); Gans v. Parkview Plaza Partnership, 253 
Neb. 373, 571 N.W.2d 261 (1997), overruled on other grounds, 
Knoll v. Board of Regents, 258 Neb. 1, 601 N.W.2d 757 (1999). 
_ In this case, there is no dispute as to the material facts. The 

parties entered into an agreement pursuant to which Family 
Farm sold 17.59 acres of land to DID and received $35,000 per 
acre. It is also undisputed that the contract pursuant to which the 
land was sold contained a clause providing that DID would be 
responsible for construction of a paved road along the property 
by December 31, 1993, and that if such road were not completed 
by that date, DID would pay an additional $10,000 per acre. The 
only remaining question is which party is entitled to prevail as a 
matter of law upon these facts. 

The trial court held, and DID argues on appeal, that the clause 
constitutes a penalty clause, unenforceable in Nebraska for pub- 
lic policy reasons. Family Farm, for its part, would characterize 
that clause as providing alternative obligations on the part of 
DID, dependent upon whether the road was timely completed. 

[5] This appears to be an issue of first impression in 
Nebraska. There is, however, authority from outside Nebraska 
for the proposition that a provision in a land contract providing 
for increased payments if a specified construction project was 
not timely completed on the property is neither liquidated dam- 
ages nor a penalty, but is instead a provision for additional com- 
pensation. See, generally, 22 Am. Jur. 2d Damages § 685 
(1988), citing Refram v. Porter, 343 So. 2d 1343 (Fla. App. 
1977). In Refram, as in the instant case, the parties had con- 
tracted for sale of land and had included within that contract a 
clause providing for additional consideration if certain con- 
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struction, in that case a golf course, was not completed within 2 
years of closing. The golf course was not completed, and the 
sellers brought suit for payment of the full purchase price. The 
sellers obtained a judgment, and the buyers appealed, asserting, 
inter alia, that the additional consideration clause was an unen- 
forceable penalty. The appellate court disagreed, explaining: 
This stipulation is not... a damage provision for breach of 
contract, and the sellers did not bring this action for dam- 
ages. They were seeking payment of the unpaid purchase 
price. The purchase price is clearly set out in the contract, 
that is $610,000 plus a golf course or $610,000 plus 
$115,000. From a reading of the contract the intent of the 
parties is clear. They agreed to a purchase price of $1600 
per acre. In reliance on and in consideration of the com- 
pletion of a golf course [within 2 years} the purchase price 
to be paid in cash was $1350 per acre. 
343 So. 2d at 1345. 

DID attempts to distinguish Refram, asserting that in the 
instant case, “[t]here are no recitals of a reduction in purchase 
price in reliance on construction of the road.” Brief for appellee 
at 25. We disagree. In our view, the contract clearly provides for 
payment of alternative forms of consideration, that is, for pay- 
ment of either $35,000 per acre if a road is built or $45,000 per 
acre if the road is not completed. DID does not specifically 
argue that the contract is ambiguous. Rather, it appears to urge 
a nonliteral interpretation, based on public policy. To construe 
the contract according to its plain language—that is, to read the 
clause as requiring construction of a road or payment of addi- 
tional consideration—would, according to DID, create an 
unconscionable result and, therefore, be unenforceable. 

[6-8] However, “ ‘[i]t is not the province of courts to emascu- 
late the liberty of contract by enabling parties to escape their 
contractual obligations on the pretext of public policy unless the 
preservation of the public welfare imperatively so demands.’ ” 
Occidental Sav. & Loan Assn. v. Venco Partnership, 206 Neb. 
469, 480, 293 N.W.2d 843, 848 (1980). A contract written in 
clear and unambiguous language is not subject to interpretation 
or construction; rather, the intent of the parties must be deter- 
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mined from the contents of the contract, and the contract must 
be enforced according to its terms. Rains v. Becton, Dickinson & 
Co., 246 Neb. 746, 523 N.W.2d 506 (1994). Moreover, a con- 
tract must be construed as a whole, and, if possible, effect must 
be given to every part thereof. Baker’s Supermarkets v. 
Feldman, 243 Neb. 684, 502 N.W.2d 428 (1993). 

[9,10] Certainly, nothing precludes the parties from creating 
a contract that provides for payment of additional consideration 
if the road is not timely completed. Consideration is sufficient to 
support a contract if there is any detriment to the promisee or 
any benefit to the promisor. Generally, a court will not inquire 
into the adequacy or value of the stated consideration so long as 
the performance or the promise of performance is one that the 
promisor considers of value. The Nebraska Supreme Court has 
stated that even a “‘peppercorn’” or other nominal considera- 
tion may be sufficient consideration as long as the promisor 
deems it of value. Pruss v. Pruss, 245 Neb. 521, 534, 514 
N.W.2d 335, 345 (1994). “The monetary value of the perfor- 
mance or the promise of performance is irrelevant. It is suffi- 
cient that the promisee did something he or she was not other- 
wise required to do or that the promisor received something he 
or she was not otherwise entitled to receive.” Id. See, also, 
Omaha Nat. Bank v. Goddard Realty, Inc., 210 Neb. 604, 316 
N.W.2d 306 (1982). “Generally, a court will not inquire into the 
adequacy of consideration for a contract, inasmuch as consider- 
ation based on value of property or performance of a promise is 
a matter of personal judgment by parties to a contract.” 
Buckingham v. Wray, 219 Neb. 807, 809, 366 N.W.2d 753, 
756 (1985). 

It therefore seems clear to us that the parties agreed to a price 
consisting of either $45,000 per acre or $35,000 per acre if the 
road was completed by a specific date. Both aspects of the con- 
sideration were bargained for, and both are part and parcel of the 
contract. The record is clear that DID did not provide the road 
within the time required by the contract, and, accordingly, 
Family Farm is entitled to the additional consideration of 
$10,000 per acre. For that reason, Family Farm is entitled to 
summary judgment. 
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Remaining Issues Regarding Recusal and Motion in Limine. 

Our disposition of the above issues makes it unnecessary to 
examine the issues of whether the district judge should have 
recused himself or whether the district court properly granted 
DID’s motion in limine, and we accordingly decline to do so. An 
appellate court is not obligated to engage in analysis which is 
not necessary to adjudicate the case and controversy before it. 
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). 


CONCLUSION 

For the reasons set forth above, we hold that under the undis- 
puted material facts in this case, Family Farm’s motion for sum- 
mary judgment should have been granted and the district court 
is directed to enter such judgment accordingly. The judgment of 
the district court granting summary judgment to DID is reversed 
and the cause is remanded with direction to enter judgment for 
Family Farm. 

REVERSED AND REMANDED WITH DIRECTION. 


BONNIE L. CARTER, APPELLANT, 
v. BECTON-DICKINSON, APPELLEE. 
603 N.W.2d 469 


Filed December 21, 1999. No. A-99-196. 


1. Workers’ Compensation: Appeal and Error. Upon appellate review, the findings 
of fact made by the trial judge of the Workers’ Compensation Court have the effect 
of a jury verdict and will not be disturbed unless clearly wrong. 

2. Workers’ Compensation: Evidence: Appeal and Error. If the record contains evi- 
dence to substantiate the factual conclusions reached by the compensation court, an 
appellate court is precluded from substituting its view of the facts for that of the com- 
pensation court. 

3. Workers’ Compensation: Proof. In a workers’ compensation case involving a pre- 
existing condition, the claimant must prove by a preponderance of evidence that the 
claimed injury or disability was caused by the claimant’s employment and is not 
merely the progression of a condition present before the employment-related incident 
alleged as the cause of the disability. : 

4. Workers’ Compensation: Words and Phrases. The “arising out of’ component of 
the test for workers’ compensation coverage addresses the accident and its origin, 
cause, and character, that is, whether it resulted from risks arising within the scope of 
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the employee’s job, and “in the course of,” which refers to the time, place, and cir- 
cumstances surrounding the accident. 

5. Workers’ Compensation. When there is the concurrence of a personal risk, such as 
a preexisting injury, and an employment risk, the personal risk does not defeat com- 
pensability if the employment aggravated, accelerated, or combined with the disease 
or infirmity to produce the disability. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Robert R. Moodie, of Friedman Law Offices, for appellant. 
Donna S. Colley, of Berens & Tate, P.C., for appellee. 
IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges. 


SIEVERS, Judge. 

Bonnie L. Carter appeals the affirmance by a Workers’ 
Compensation Court review panel of the trial judge’s dismissal 
of her claim for workers’ compensation benefits associated with 
a broken left hip. The trial judge dismissed Carter’s petition, 
finding that her employment did not create a risk or contribute 
to a risk which aggravated a hip injury she had already suffered 
before the work incident at issue here. Consequently, the trial 
judge found that Carter had failed to show that her injury arose 
out of and in the course of her employment. 


BACKGROUND 

Carter began working for Becton-Dickinson, a manufacturer 
of insulin syringes, in 1970. Since about 1990, Carter worked as 
a silicone inspector, earning about $426 per week. Her job 
required her to grade trays containing silicone that was shot into 
plugs resembling small golf tees. Carter would collect these 
samples from machines at the plant, then weigh and measure 
them. The physical requirements of her job included walking on 
the floor three times during her shift to pick up samples and 
record the readings. The rest of the time she would sit in a room 
where she performed her work on the samples. 

Carter had a heart problem, which ultimately required her to 
undergo double bypass surgery in December 1995. As part of 
her recovery, she began walking for exercise, reaching a peak of 
6 miles a day. This was her regime by late July 1996. On July 
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30, 1996, Carter saw her family doctor, Dr. Richard K. Reiner, 
for pain she was experiencing in her left groin area, which 
caused her to limp. Dr. Reiner had an x ray taken, and although 
he noted external and internal rotation tenderness, he viewed the 
X ray as normal. His diagnosis was tendonitis of the left hip, and 
he prescribed some medicine for it. 

On August 2, 1996, Carter went to work as usual. She had 
been on her shift for about 15 minutes, when she dropped off 
trays at two machines, walked to a third, stopped, then heard a 
“ping” noise, and felt a sharp pain in her left hip like someone 
had hit her. She started to fall down, but caught herself on the 
machine to keep from going down. She pulled herself up and 
tried to walk, but her leg would not hold her. Carter was taken 
to the office of Dr. Reiner, who ordered another x ray. The x ray 
showed a displaced fracture of the left femoral neck, which we 
shall refer to generally as the “hip fracture.” Carter was admit- 
ted to Good Samaritan Hospital and had a total hip replacement 
2 days later, which was performed by Dr. Steven L. Mason. 
Carter was off work for 10 weeks following the surgery, then 
resumed her work at Becton-Dickinson. She left work again in 
November 1997 because her pain became worse, and on 
November 11, she had a revision surgery performed on the hip. 

While visiting her daughter in Florida in December 1997, 
Carter’s hip dislocated twice, and she ultimately had another hip 
revision surgery performed by Dr. Jeffrey L. Kugler in Florida 
in January 1998. Carter still has constant pain in her hip which 
fluctuates from mild to severe. 

Carter filed a claim with Becton-Dickinson for workers’ com- 
pensation, which was denied. Becton-Dickinson asserted that 
the hip fracture was not caused by Carter’s employment, that the 
injury was the result of the natural progression of a preexisting 
condition, and that the incident does not rise to the level 
of an “‘accident’” as defined in the Nebraska Workers’ 
Compensation Act. 

In depositions offered and received at trial, Dr. Kugler, 
Carter’s orthopedic surgeon in Florida, and Dr. Timothy E. 
Moore, an associate professor in radiology and orthopedic 
surgery at the University of Nebraska Medical Center, both 
stated that the x ray taken by Dr. Reiner on July 30, 1996, 
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shows a nondisplaced fracture to Carter’s hip at the femoral 
neck. Drs. Kugler and Moore also testified that based on what 
they saw in the July 30 x ray, they would have immediately rec- 
ommended that Carter not bear any weight on her leg until the 
fracture could be stabilized. Relying on these doctors’ opinions, 
the trial judge concluded that Carter’s hip was fractured on July 
30, 1996, which occurred while she was not at work, that it 
became symptomatic while she was at work when it displaced 
on August 2, 1996, but that it was not due to risks of her employ- 
ment. The trial judge further found that Carter failed to show 
that her injury arose out of and in the course of her employment. 
The judge therefore dismissed Carter’s petition. On appeal, a 
three-judge panel of the Workers’ Compensation Court affirmed, 
stating that the findings of fact made by the trial judge were not 
clearly wrong and that there were no errors of law. 


ASSIGNMENTS OF ERROR 
Carter asserts that the Workers’ Compensation Court erred (1) 
in finding that Carter’s employment did not create a risk or con- 
tribute to a risk which aggravated the injury which she had 
already suffered and (2) in finding that Carter failed to show that 
her injury arose out of and in the course of her employment. 


STANDARD OF REVIEW 

[1,2] Upon appellate review, the findings of fact made by the 
trial judge of the Workers’ Compensation Court have the effect 
of a jury verdict and will not be disturbed unless clearly wrong. 
Miller v. Meister & Segrist, 255 Neb. 805, 587 N.W.2d 399 
(1998). If the record contains evidence to substantiate the fac- 
tual conclusions reached by the compensation court, an appel- 
late court is precluded from substituting its view of the facts for 
that of the compensation court. McBee v. Goodyear Tire & 
Rubber Co., 255 Neb. 903, 587 N.W.2d 687 (1999); Starks v. 
Cornhusker Packing Co., 254 Neb. 30, 573 N.W.2d 757 (1998). 


ANALYSIS 
Carter asserts that her employment at Becton-Dickinson cre- 
ated or contributed to a risk which combined with her preexist- 
ing hip condition to produce injury and disability. Thus, she 
argues, her injury “‘‘arose out of’” her employment. Brief for 
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appellant at 3. However, Carter’s brief specifically states that 
she does not contest the trial judge’s finding of fact that her hip 
was fractured on July 30, 1996, which occurred while she was 
not at work, and that it became symptomatic while she was at 
work when it displaced on August 2, 1996. 

The purpose of the Nebraska Workers’ Compensation Act is 
to compensate an employee for a loss in earning power because 
of an accidental injury arising out of and in the course of 
employment. Warner v. State, 190 Neb. 643, 211 N.W.2d 408 
(1973); Gibson-Voss v. Voss, 4 Neb. App. 236, 541 N.W.2d 
74 (1995). 

[3] To recover compensation benefits, an injured worker is 
required to prove by competent medical testimony a causal con- 
nection between the alleged injury, the employment, and the dis- 
ability. Winn v. Geo. A. Hormel & Co., 252 Neb. 29, 560 N.W.2d 
143 (1997); Schlup v. Auburn Needleworks, 239 Neb. 854, 479 
N.W.2d 440 (1992). Further, in a workers’ compensation case 
involving a preexisting condition, the claimant must prove by a 
preponderance of evidence that the claimed injury or disability 
was caused by the claimant’s employment and is not merely the 
progression of a condition present before the employment- 
related incident alleged as the cause of the disability. Winn, 
supra. Such claimant may recover when an injury, arising out of 
and in the course of employment, combines with a preexisting 
condition to produce disability, notwithstanding that in the 
absence of the preexisting condition no disability would have 
resulted. /d.; Cox v. Fagen Inc., 249 Neb. 677, 545 N.W.2d 
80 (1996). 

[4] The “arising out of” component of the test for workers’ 
compensation coverage addresses the accident and its origin, 
cause, and character, that is, whether it resulted from risks aris- 
ing within the scope of the employee’s job, and “in the course 
of,” which refers to the time, place, and circumstances sur- 
rounding the accident. Cox, supra. The two phrases are con- 
junctive, and the claimant must establish both conditions by a 
preponderance of evidence. Jd. The “in the course of” require- 
ment for workers’ compensation coverage demands that the 
injury be shown to have arisen within the time and space bound- 
aries of employment, as well as in the course of an activity 
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whose purpose is related to the employment. Jd. The “arising out 
of” requirement for workers’ compensation coverage is primar- 
ily concerned with causation. /d. Determination of causation is 
ordinarily a matter for the trier of fact. Jd. 

It seems clear that the proper analytical focus is whether 
Carter’s hip fracture ‘“‘arose out of” her employment. In other 
words, Did it arise from risk connected with her employment? 
Carter does not contest the trial judge’s finding that her hip was 
fractured on July 30, 1996. The evidence reveals that Carter was 
suffering from low bone mass consistent with osteoporosis; that 
the fracture was spontaneous, according to Dr. Reiner; and that 
she was at risk for additional spontaneous fractures unless she 
received proper medication. The record reveals that she had a 
number of personal risks for osteoporosis, including being an 
older Caucasian female, having smoked for 15 years, having had 
her ovaries removed, and having had a sedentary lifestyle, prior 
to her recent walking program. These things are all personal 
risks predisposing her to the nonemployment, nondisplaced hip 
fracture admittedly present on July 30, 1996, and predisposing 
her to the displacement of that fracture when merely bearing the 
weight of her own body while walking. There was evidence 
from Dr. Moore that the only way to avoid the natural progres- 
sion (to displacement) of the fracture present on the July 30 
x ray was for her to be on a non-weight-bearing status, i.e., bed 
rest, crutches, or a wheelchair. This fact necessarily leads to the 
reality that Carter was already disabled before she came to her 
job on August 2, had she received an accurate diagnosis on 
July 30. 

While Carter argues that this fracture was a preexisting con- 
dition which combined with an injury from her employment to 
create a compensable claim, there is ample evidence upon which 
the trial judge could find that there was no injury at work and no 
employment risk of a causative nature. While Carter was at 
work when her hip fracture displaced, that fact only satisfies the 
“in the course of the employment” requirement, whereas, we are 
primarily concerned with the “arising out of” component of the 
two-part test. 

In addition, Neb. Rev. Stat. § 48-151(2) (Reissue 1993) 
provides: 
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The word accident shall be construed to mean an unex- 
pected or unforeseen injury happening suddenly and vio- 
lently, with or without human fault, and producing at the 
time objective symptoms of an injury. The claimant shall 
have a burden of proof to establish by a preponderance of 
the evidence that such unexpected or unforeseen injury 
was in fact caused by the employment. There shall be no 
presumption from the mere occurrence of such unexpected 
or unforeseen injury that the injury was in fact caused by 
the employment. 

(Emphasis supplied.) 

Thus, the fact that the final displacement of the fracture 
occurred on her employer’s premises is not of great moment in 
the analysis of causation. In this case, there was no “injury” that 
arose out of Carter’s employment and no evidence that an 
employment risk caused her hip fracture to displace. The dis- 
placement of Carter’s hip was the result of a natural progression 
of the preexisting fracture to it, initially caused by the stress of 
walking 6 miles a day while suffering from the disease of osteo- 
porosis. The evidence allows the trial judge to conclude that the 
final manifestation of that disease process indiscriminately man- 
ifested itself while Carter was walking at her workplace, with- 
out a causative work risk that our jurisprudence requires. 
Thus, the trial court could properly find that this was not a 
compensable work injury under the Nebraska Workers’ 
Compensation Act. 

[5] Carter relies on the case Cox v. Fagen Inc., 249 Neb. 677, 
545 N.W.2d 80 (1996), in which an employee, who had a prior 
history of chiropractic treatment to his back, injured his back 
while pulling his coveralls on over his work boots while at his 
workplace. The Supreme Court held that his injury occurred in 
the course of his employment and that it arose out of his 
employment, notwithstanding the employee’s preexisting back 
condition. In Cox, it was found that ‘“[t]he medical evidence is 
such that the compensation court as the finder of fact could rea- 
sonably conclude that the act of putting on the coveralls caused 
the injury.” Jd. at 684, 545 N.W.2d at 86. Thus, on a fundamen- 
tal level, Cox is closely involved with the limited review of fac- 
tual questions by the appellate courts in workers’ compensation 
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cases. The court in Cox made it clear that when there is the con- 
currence of a personal risk, such as a preexisting injury, and an 
employment risk, the personal risk does not defeat compens- 
ability if the employment aggravated, accelerated, or combined 
with the disease or infirmity to produce the disability. Cox also 
discusses everyday risks in the context that the employee there 
was hurt while pulling on his coveralls. While the Cox court said 
that this was not an everyday risk, it also said that even if it was, 
there could be an award of compensation if this everyday activ- 
ity constituted a risk contributed by the employment and com- 
bined with the work activity to produce the injury. 

Here, we think the facts are different because nonstrenuous 
walking, bearing one’s body’s weight, Carter’s only activity 
when the fracture displaced, is the epitome of a nonemployment 
risk. That is particularly true when the case is seen against the 
backdrop of her preexisting osteoporosis. We find that the trial 
judge, as the finder of fact, had ample evidence from which to 
find that there was no employment risk and that Cox is distin- 
guishable on the facts. Therefore, as the Workers’ Compensation 
Court was not clearly wrong in its findings of fact, we affirm. 

AFFIRMED. 


IN RE INTEREST OF BRYCE C., A CHILD UNDER 
18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. JOHN C., APPELLANT. 
603 N.W.2d 684 


Filed January 4, 2000. No. A-98-1280. 


1. Judgments: Jurisdiction: Appeal and Error, Where a jurisdictional question does 
not involve a factual dispute, determination of the issue is a matter of law, which 
requires an appellate court to reach a conclusion independent of the inferior court. 
However, where such a question rests on factual findings, a trial court’s decision on 
the issue will be upheld unless the factual findings concerning jurisdiction are clearly 
wrong. 

2. Parental Rights: Final Orders: Appeal and Error. Both adjudication and disposi- 
tional orders are final, appealable orders. 

3. Collateral Attack: Jurisdiction. Generally, collateral attacks on previous proceed- 
ings are impermissible unless the attack is grounded upon the court’s lack of jurisdic- 
tion over the parties or the subject matter. 
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4. Juvenile Courts: Parental Rights: Jurisdiction. The failure of a juvenile court to 
recite a factual basis for the adjudication at an adjudication hearing causes the juve- 
nile court to lack jurisdiction to later terminate parental rights. 

5. Parental Rights: Trial: Records: Appeal and Error. Where it is apparent from the 
record that a factual basis was established at trial in an adjudication, even if the details 
of that factual basis are not apparent from the record, the appeal merely becomes an 
attack on the sufficiency of the factual basis to support the original adjudication. 

6. Juvenile Courts: Parental Rights: Jurisdiction: Appeal and Error. In the absence 
of adirect appeal from the adjudication order, a parent may not question the existence 
of the facts on which the juvenile court asserted jurisdiction over the child by appeal- 
ing from a termination proceeding. 


Appeal from the County Court for Cass County: JoHN F. 
STEINHEIDER, Judge. Affirmed. 


Richard W. Whitworth, of Wageman & Whitworth, for 
appellant. 


Don Stenberg, Attorney General, Douglas D. Dexter, Special 
Assistant Attorney General, and David V. Chebatoris, guardian 
ad litem, for appellee. 


IrwIN, Chief Judge, and Sievers and CaRLSON, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

John C., the natural father of Bryce C., appeals the judgment 
of the county court for Cass County, sitting as a juvenile court, 
terminating his parental rights to Bryce. On appeal, John chal- 
lenges the denial of his motion to dismiss. He contends that the 
juvenile court lacked jurisdiction to terminate his parental rights 
due to the failure to establish a factual basis to support his 
admissions to the allegations of the adjudicatory petition. Prior 
to the termination hearing in this case, Debbie C., the natural 
mother of Bryce, relinquished her parental rights. Debbie is not 
involved in the appeal before us. For the reasons stated below, 
we affirm. 


I]. FACTUAL BACKGROUND . 

The transcript in the case, which includes journal entries 
summarizing the activity in the case, reflects as follows: On 
January 31, 1992, a petition was filed requesting that the court 
take jurisdiction of Bryce pursuant to Neb. Rev. Stat. 
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§ 43-247(3)(a) (Reissue 1993) because Bryce was without 
proper support through no fault of his parents, John and Debbie. 
On February 6, John and Debbie appeared before the court and 
were informed of their rights and the nature of the proceedings, 
and counsel was appointed for each parent. On February 13, 
John and Debbie again appeared, this time with counsel present. 
John admitted the allegations of the petition, and Debbie denied 
the allegations. No further action was taken on that date, and the 
case was set for adjudication. 

On February 27, 1992, John and Debbie were present with 
counsel. At that time, Debbie admitted the allegations of the 
petition. The journal entry shows that a factual basis was pro- 
vided by the county attorney for the admissions of John and 
Debbie. The court found the admissions to be knowingly, vol- 
untarily, and intelligently given and that a factual basis existed 
to support the admissions. The court accepted the admissions 
made by John and Debbie. The court then found Bryce to be a 
juvenile as described by § 43-247(3)(a), ordered a predisposi- 
tional investigation by the Nebraska Department of Social 
Services, now the Department of Health and Human Services 
(DHHS), and ordered DHHS to prepare a rehabilitation plan. 
John did not appeal from the order of adjudication. 

On March 26, 1992, a dispositional hearing was held. The 
court ordered that Bryce be placed in DHHS’ custody for suit- 
able placement. On July 25, 1997, Bryce’s guardian ad litem 
filed a motion to terminate the parental rights of John and 
Debbie. 

In the third amended motion to terminate, which is the oper- 
ative motion, filed June 22, 1998, the guardian ad litem alleged 
that John’s and Debbie’s parental rights should be terminated on 
the grounds of abandonment, neglect, unfitness, out-of-home 
placement for 18 months or more, and failure to correct the con- 
ditions leading to such placement. Regarding Debbie, the 
motion also alleged that she was unable to discharge her parental 
responsibilities due to mental illness or mental deficiency. 

On August 5, 1998, John filed a motion to dismiss the termi- 
nation proceeding due to want of jurisdiction. He contended that 
because no factual basis was provided at the hearing at which he 
admitted the allegations of the petition, the court lacked juris- 
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diction to terminate his parental rights. The transcript shows that 
a hearing was held on the motion to dismiss on August 12. After 
such hearing, the court overruled John’s motion, finding that 
based upon its review of the record, John’s “admission was 
accepted by the Court as required by statute and after a factual 
basis was presented to the Court for his admission to the allega- 
tions of the juvenile petition.” 

The termination hearing was held on September 16 and 
October 6, 1998. Prior to the receipt of evidence, Debbie exe- 
cuted a relinquishment of parental nghts. After testimony was 
received regarding Debbie’s relinquishment, the court accepted 
her relinquishment. The termination hearing then proceeded as 
to John. Witnesses included Debbie, Bryce’s foster mother, and 
the DHHS caseworker responsible for Bryce’s case. Numerous 
exhibits were offered. Generally, the-evidence showed as follows: 

Bryce was removed from his parents’ custody in January 
1992 when he was approximately 3'h years old. Since Bryce’s 
removal, he has been living with the same foster family. At the 
time of the termination hearing, Bryce was 10 years old. 
According to the evidence, Bryce is a well-adjusted child, doing 
well at home and in school. 

At the time of the termination hearing, John was incarcerated 
in the Texas Penitentiary in Midland, Texas, for attempted 
sexual assault. On July 20, 1993, he was sentenced to 50 years’ 
imprisonment. Prior to his commitment in Texas, John served a 
20 to 60 months’ sentence in the Sarpy County jail for a convic- 
tion of sexual assault of a child. 

No visitation has occurred between John and Bryce since 
John was transferred to Texas. Prior to this, visitation occurred 
at the Sarpy County jail. The last visitation occurred in July 
1992 at the Sarpy County jail. Since John’s incarceration in 
Texas, John sporadically sent letters and birthday cards to Bryce 
and telephoned Bryce. John had not called Bryce for 2 or 3 
years. On February 5, 1996, John wrote Bryce’s foster parents a 
letter recommending that they adopt Bryce and stating that John 
would voluntarily relinquish his parental rights if they would 
send him $789 to work on his criminal case. Since Bryce has 
been in the custody of DHHS, John has not paid any child sup- 
port or made any other direct contributions to support Bryce. 
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After hearing the evidence, the juvenile court terminated 
John’s parental rights. The court found that the guardian ad 
litem had sufficiently proved that John’s parental rights should 
be terminated pursuant to Neb. Rev. Stat. § 43-292(1), (2), (4), 
and (7) (Reissue 1998) and that termination of John’s parental 
rights was in Bryce’s best interests. From this order, John timely 
appealed. 


Ill. ASSIGNMENTS OF ERROR 
For John’s assignments of error, he contends that the juvenile 
court erred in overruling his motion to dismiss for lack of juris- 
diction and in finding that its failure to establish a factual basis 
for John’s admission to the allegations in the adjudicatory peti- 
tion did not affect its ability to terminate parental rights. 


IV. ANALYSIS 

We address whether the juvenile court properly overruled 
John’s motion to dismiss for lack of jurisdiction. John argues 
that there was not a proper factual basis to support his admis- 
sions to the adjudicatory petition and that therefore, the juvenile 
court lacked jurisdiction to terminate his parental rights. 

[1] Where a jurisdictional question does not involve a factual 
dispute, determination of the issue is a matter of law, which 
requires an appellate court to reach a conclusion independent of 
the inferior court. However, where such a question rests on fac- 
tual findings, a trial court’s decision on the issue will be upheld 
unless the factual findings concerning jurisdiction are clearly 
wrong. In re Interest of Kelley D. & Heather D., 256 Neb. 465, 
590 N.W.2d 392 (1999); In re Interest of Floyd B., 254 Neb. 
443, 577 N.W.2d 535 (1998). 

In this case, there is no factual dispute affecting the question 
of jurisdiction. We are therefore confronted with a question of 
law and must reach a conclusion independent of the trial court. 

[2-6] In Nebraska, both adjudication and dispositional orders 
are final, appealable orders. See In re Interest of Joshua M. et 
al., 251 Neb. 614, 558 N.W.2d 548 (1997). Generally, collateral 
attacks on previous proceedings are impermissible unless the 
attack is grounded upon the court’s lack of jurisdiction over the 
parties or the subject matter. Jn re Interest of Joshua M. et al., 
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supra; In re Interest of J.H., 242 Neb. 906, 497 N.W.2d 346 
(1993). The Nebraska Supreme Court has held that the failure of 
a juvenile court to recite a factual basis for the adjudication at 
an adjudication hearing causes the juvenile court to lack juris- 
diction to later terminate parental rights. See In re Interest of 
D.M.B., 240 Neb. 349, 481 N.W.2d 905 (1992). See, also, In re 
Interest of Amanda H., 4 Neb. App. 293, 542 N.W.2d 79 (1996) 
(holding father’s motion to terminate jurisdiction should have 
been granted due to failure to recite factual basis for jurisdic- 
tion). However, where it is apparent from the record that a fac- 
tual basis was established at trial, even if the details of that fac- 
tual basis are not apparent from the record, the appeal merely 
becomes an attack on the sufficiency of the factual basis to sup- 
port the original adjudication. See In re Interest of C.D.C., 235 
Neb. 496, 455 N.W.2d 801 (1990). In the absence of a direct 
appeal from the adjudication order, a parent may not question 
the existence of the facts on which the juvenile court asserted 
jurisdiction over the child by appealing from a termination 
proceeding. See id. 
Regarding the necessity for a factual basis, Neb. Rev. Stat. 
§ 43-279.01(2) (Reissue 1998) provides: 
After giving the parties the information prescribed in 
subsection (1) of this section, the court may accept an 
in-court admission, an answer of no contest, or a denial 
from any parent or custodian as to all or any part of the 
allegations in the petition. The court shall ascertain a 
factual basis for an admission or an answer of no 
contest. 
There is no requirement that the factual basis be provided imme- 
diately following the parent’s admission. 
We note that the bill of exceptions before us does not include 
a transcription of the hearings at which John admitted the alle- 
gations of the petition and at which a factual basis was provided. 
However, our review of the journal entries shows as follows: On 
February 13, 1992, John admitted the allegations of the petition. 
On February 27, a factual basis was provided to support John’s 
admission. The court then found that John’s admissions were 
knowingly, voluntarily, and intelligently given and that a factual 
basis existed to support the admissions. Thereafter, the court 
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assumed jurisdiction of Bryce as a juvenile described by 
§ 43-247(3)(a). 

On appeal, John does not dispute that a factual basis was pro- 
vided; he only challenges the timing of the factual basis. We fur- 
ther note that the record before us does not show that before the 
juvenile court, John in any way disputed the manner in which 
the admissions were taken, the factual bases given, or the 
assumption by the juvenile court of jurisdiction. 

It is axiomatic that a factual basis must be provided to support 
an admission. In the present case, a factual basis was established 
to support John’s admissions. Nebraska jurisprudence does not 
require that the factual basis be provided immediately following 
a parent’s admission, and we decline to add this requirement. 
Therefore, we conclude that the juvenile court properly acquired 
jurisdiction and that the juvenile court properly denied John’s 
motion to dismiss. We affirm. 

AFFIRMED. 


IN RE ESTATE OF RODNEY B. BRIONEZ, DECEASED. 
MELISSA BRIONEZ, PERSONAL REPRESENTATIVE OF THE ESTATE 
OF RODNEY B. BRIONEZ, DECEASED, APPELLANT, V. TINA LOUISE 
GONZALES AND RODNEY B. ROULLIARD, APPELLEES. 

603 N.W.2d 688 


Filed January 4, 2000. No. A-98-1304. 


1. Decedents’ Estates: Appeal and Error. An appellate court reviews probate cases for 
error appearing on the record made in the county court. 

2. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

3. __:__. When reviewing a judgment for errors appearing on the record, the inquiry 
is whether the decision conforms to law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. 

4. Evidence: Appeal and Error. When the evidence is in conflict in a proceeding under 
a clear and convincing standard, an appellate court may give weight to the circum- 
stance that the trial judge heard and observed the witnesses and accepted one version 
of the facts rather than another. 

5. Decedents’ Estates: Statutes. There is no common-law right of inheritance. The 
tight of inheritance is purely a creature of statute and must be determined not as a mat- 
ter of sentiment but as a matter of law. 
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6. Decedents’ Estates: Paternity: Proof. If, for purposes of intestate succession, a rela- 
tionship of parent and child must be established to determine succession by, through, 
or from a person, a person bom out of wedlock is a child of the mother. That person 
is also a child of the father, if the paternity is established by an adjudication before the 
death of the father or is established thereafter by strict, clear, and convincing proof. 
The open cohabitation of the mother and alleged father during the period of concep- 
tion shall be admissible as evidence of patemity. 

7. Evidence: Words and Phrases. Clear and convincing evidence means and is that 
amount of evidence which produces in the trier of fact a firm belief or conviction 
about the existence of a fact to be proved. 

8. Judgments: Appeal and Error. To clarify the interaction between the burden of 
proof below and the standard of review on appeal, it is the responsibility of an appel- 
late court to review the lower court’s ruling to determine whether it comports with the 
law and whether the evidence accepted by the lower court was competent to create a 
firm belief or conviction in the conclusions made. 

9. Trial: Testimony: Witnesses. In determining the weight to be accorded a witness’ 
testimony, the trial court, as the sole judge of the credibility of a witness, considers 
the demeanor and the apparent candor or evasiveness of the witness. As such, the trial 
court may disbelieve and disregard portions of testimony and should accept only that 
testimony it considers worthy of belief. 

10. Evidence: Testimony: Witnesses: Records: Appeal and Error. An appellate court 
defers to the lower court’s assessment of the weight and credibility of the evidence 
because the lower court has the advantage of hearing the witnesses and observing 
important factors of testimony not readily apparent in a cold record. 


Appeal from the County Court for Scotts Bluff County: 
JAMES L. MACKEN, Judge. Affirmed. 


James M. Mathis, of Holtorf, Kovarik, Ellison & Mathis, 
P.C., for appellant. 


Thomas T. Holyoke, of Van Steenberg, Chaloupka, Mullin, 
Holyoke, Pahlke, Smith, Snyder & Hofmeister, P.C., for 
appellee Tina Louise Gonzales. 


HANNON and INBoDy, Judges, and BUCKLEY, District Judge, 
Retired, 


HANNON, Judge. 
INTRODUCTION 
The personal representative of a father’s intestate estate 
appeals the county court’s determination that two other indi- 
viduals were also children of the decedent and thus also heirs 
of the estate pursuant to Neb. Rev. Stat. § 30-2309(2) (Reissue 


IN RE ESTATE OF BRIONEZ 915 
Cite as 8 Neb. App. 913 


1995). Restated, the personal representative specifically 
alleges the county court erred in (1) allowing one of the parties 
to appear at trial and offer evidence of his relationship with the 
decedent without first filing a written objection and (2) finding 
clear and convincing evidence that both individuals were also 
children of the decedent. We hold (1) that the intestate statutes 
do not require an objector to file a written objection before tes- 
tifying at trial and (2) that while the parties offered conflicting 
evidence, the facts accepted by the trial court were sufficient 
to establish a parent-child relationship with respect to both 
individuals by clear and convincing proof. Accordingly, we 
affirm. 


SUMMARY OF EVIDENCE 

Rodney B. Brionez (decedent) died intestate on July 8, 1997. 
At the time of his death, he lived in Scotts Bluff County, 
Nebraska, and was not married. This case arises from a dispute 
over who are the decedent’s children for purposes of determin- 
ing his heirs. A few days after the decedent’s death, Melissa 
Brionez, undisputed to be the decedent’s daughter, petitioned for 
appointment as the personal representative of the decedent’s 
estate. In her petition, Melissa listed herself and Tina Louise 
Gonzales as daughters of the decedent. At the same time, Tina 
filed a document abrogating her right to act as personal repre- 
sentative. Melissa was thereafter appointed as personal 
representative. 

Approximately 3 months later, Melissa amended her applica- 
tion to show that she was the sole heir of the decedent and that 
Tina was not one of his daughters. Tina responded by filing a 
petition for a formal determination of heirs. In July 1998, 
Melissa filed a formal petition for complete settlement of the 
estate. Tina responded by filing an objection to that petition. 
Janet Bate, the mother of Casey Bate, also filed an objection, on 
behalf of Casey, to the petition for settlement, claiming that 
Casey was also a daughter of the decedent. The trial to deter- 
mine the heirs for purposes of complete settlement occurred on 
November 10, 1998. 

The parties vehemently disputed the evidence offered by the 
other parties; consequently, the evidence does not lend itself to 
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a cohesive summary for the purposes of this appeal. Therefore, 
we will describe the relevant testimony from the various 
witnesses. 

Sally Brionez Dittmar, the decedent’s aunt, testified for Tina 
and stated that she had always considered Tina and Melissa to 
be her nieces. Presumably, she meant “grandnieces.” She specif- 
ically testified that Tina was the decedent’s daughter, and while 
he and Tina had lost touch somewhat in recent years, they had 
been quite close during Tina’s childhood. She also explained 
that the decedent had married his first wife, Irma, while the 
couple was in high school. 

Raymond Brionez, the decedent’s father, testified next for 
Tina. He testified that he had always considered Melissa and 
Tina as his granddaughters. He also testified that the decedent 
claimed Tina as his daughter. 

The next witness was Margaret Gonzales, Tina’s mother. She 
testified that she lived with the decedent in Denver for approxi- 
mately 8 to 9 months before Tina’s birth on August 18, 1966. 
She also testified that she lived with the decedent again for a 
short time in 1990. According to Margaret, the decedent was 
Tina’s father, and his name appears as such on Tina’s birth 
certificate. 

Tina also took the stand on her own behalf. She identified her 
birth certificate, listing the decedent’s first and last names, and 
she stated that the decedent was her father. Tina testified that the 
decedent was present when her two children were born and that 
she was present with most of the family when the decedent died. 
She also testified that the decedent lived with her for a time 
when she was 3 or 4 years old and that while she was growing 
up, she always considered Melissa her sister and that the two 
spent time together. 

Jenny Brionez, the decedent’s mother and Raymond’s former 
wife, testified for Melissa. Jenny testified that she did not recall 
the decedent ever telling her he was Tina’s father. She also stated 
that the decedent never lived with Tina’s mother. 

Melissa testified next and stated that she lived with the 
decedent from 1989 to 1991. She testified that Tina was not the 
decedent’s daughter, despite what Melissa originally told John 
Selzer, the attorney for the estate’s personal representative. 
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Melissa’s mother, Gloria Brionez Rodriguez, also testified for 
Melissa. Gloria was married to the decedent and lived with him 
in Colorado. Gloria testified that the decedent denied paternity 
of Tina and that he had even hired an attorney in Colorado to 
assist him in denying an attempt by Margaret to collect support 
for Tina in 1977. Gloria also explained that Margaret and Irma 
were best friends in high school and that the decedent lived with 
Irma from 1961 to 1970, which included the time of Tina’s 
birth. 

Selzer testified that the decedent’s cousin and his wife 
told him that the decedent accepted Tina as his daughter. He 
further testified that Melissa and Tina met with him together 
and told him that they had always considered themselves 
sisters. 

Rodney B. Roulliard and his mother, Carol Bravo, were the 
last two witnesses to testify. There was evidence that the other 
litigants were aware that Rodney might appear at the trial, which 
he did, and upon his appearance, Rodney orally objected to 
Melissa’s petition and claimed that the decedent was his father 
as well. Melissa objected to Rodney’s appearance, asserting that 
he had not made a written objection before the trial and that his 
appearance this late in the proceedings would prejudice 
Melissa’s ability to respond to his claim. The county court 
overruled Melissa’s objection and allowed Rodney and Carol to 
testify. 

Rodney testified that he was born on April 10, 1971, and that 
the decedent was his father. He also testified that he visited the 
decedent periodically throughout his life and that he attended 
the funeral after learning of the decedent’s death. Carol testified 
that she lived with the decedent for approximately 3’, years, 
starting in approximately 1968. She explained that she named 
her son after the decedent with respect to his first and middle 
names—Rodney Blas. 

Janet produced no evidence at trial to establish that Casey 
was a child of the decedent. 

At the conclusion of the trial and after weighing the evidence 
presented, the county court held that three heirs to the dece- 
dent’s estate existed—Melissa, Tina, and Rodney. Melissa now 
appeals. 
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ASSIGNMENTS OF ERROR 
Melissa alleges that the trial court erred in the following 
ways: (1) finding Tina was a child and heir of the decedent, (2) 
allowing Rodney to appear at trial and object without prior writ- 
ten notice, and (3) finding Rodney was a child and heir of the 
decedent. 


STANDARD OF REVIEW 

[1-4] An appellate court reviews probate cases for error 
appearing on the record made in the county court. Jn re Estate 
of Foxley, 254 Neb. 204, 575 N.W.2d 150 (1998). When review- 
ing a question of law, an appellate court reaches a conclusion 
independent of the lower court’s ruling. Jd. When reviewing a 
judgment for errors appearing on the record, the inquiry is 
whether the decision conforms to law, is supported by compe- 
tent evidence, and is neither arbitrary, capricious, nor unreason- 
able. Douglas Cty. Sch. Dist. 001 v. Dutcher, 254 Neb. 317, 576 
N.W.2d 469 (1998). When the evidence is in conflict in a pro- 
ceeding under a clear and convincing standard, an appellate 
court may give weight to the circumstance that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. See Drew v. Walkup, 240 Neb. 946, 
486 N.W.2d 187 (1992). 


ANALYSIS 


Rodney’s Oral Objection. 

We begin first with Melissa’s argument that the county court 
improperly allowed Rodney to object orally and testify at the 
trial without first filing a written objection. While the Nebraska 
Probate Code specifically requires written notice and formal fil- 
ings in several instances, we can find no provision that can be 
interpreted to require an objector in Rodney’s position to file a 
written objection in order to present evidence that he is an heir 
of the decedent. Further, Melissa fails to cite or direct us to any 
such authority, statutory or otherwise. 

[5] “There is no common law right of inheritance. The right 
of inheritance is purely a creature of statute and must be deter- 
mined not as a matter of sentiment but as a matter of law.” Jn re 
Estate of Luckey, 206 Neb. 53, 57, 291 N.W.2d 235, 238 (1980). 
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The statutory structure of Nebraska’s intestacy laws specifically 
provides Rodney with an avenue to establish his relationship 
with the decedent to claim as an heir. See § 30-2309. However, 
that structure does not impose a written notice requirement of 
any type upon Rodney, and we do not have the authority to 
create one. 

Melissa argues that Rodney’s “late” appearance in the trial 
prejudiced her ability to dispute his claim. However, we note 
that Melissa listed Rodney as an individual who might claim to 
be an heir in her formal petition for complete settlement of the 
estate filed on July 24, 1998. Selzer filed an affidavit on August 
3, 1998, explaining that he sent notice of the proceedings to 
Rodney on that same day. Rodney was also listed as one of the 
individuals served with a copy of other documents filed after 
Melissa’s petition to settle the estate. Further, Melissa never 
requested a continuance when Rodney asserted his claim at trial. 
On these facts, we cannot say that the county court committed 
error by overruling Melissa’s objection regarding prejudice. The 
pleadings show that she was aware of Rodney’s potential claim 
for at least 3'/2 months before the trial. 


Tina and Rodney as Heirs. 
[6] Section 30-2309(2) governs the determination of children 
as heirs when an individual dies intestate. Section 30-2309 
states in pertinent part: 
If, for purposes of intestate succession, a relationship of 
parent and child must be established to determine succes- 
sion = through, or from a person, 


. . . @ person born out of wedlock is a child of the 
mother. That person is also a child of the father, if: 


- the paternity is established by an adjudication before 
the death of the father or is established thereafter by strict, 
clear and convincing proof. The open cohabitation of the 
mother and alleged father during the period of conception 
shall be admissible as evidence of paternity. 

[7,8] “Clear and convincing evidence means and is that 
amount of evidence which produces in the trier of fact a firm 
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belief or conviction about the existence of a fact to be proved.” 
In re Interest of Joshua M. et al.,251 Neb. 614, 636, 558 N.W.2d 
548, 563 (1997). To clarify the interaction between the burden 
of proof below and the standard of review on appeal, our respon- 
sibility in this case is to review the lower court’s ruling to deter- 
mine whether it comports with the law and whether the evidence 
accepted by the lower court was competent to create a firm 
belief or conviction in the conclusions made. 

The evidence presented to the county court was clearly in dis- 
pute, and some facts contradicted other facts. Melissa essen- 
tially argues on appeal that the evidence presented at trial was 
insufficient to meet the statutory burden of proof due to all of 
the contradictions in the evidence, which she discusses at some 
length. For example, Melissa points out that the evidence at trial 
seems to indicate that the decedent lived with three different 
women—Irma, Margaret, and Carol—at approximately the 
same time in the late 1960’s. Accordingly, Melissa argues that 
the county court based its findings on irreconcilable testimony 
which cannot meet the clear and convincing standard articulated 
in § 30-2309(2). 

(9] Melissa’s argument appears to be premised on the idea 
that conflicting evidence cannot be clear and convincing 
because of the contradictions. This approach does not accurately 
reflect the law. In Reid v. Flournoy, 600 So. 2d 1024 (Ala. Civ. 
App. 1992), the Court of Civil Appeals of Alabama affirmed the 
lower court’s holding that a claimant had not met her burden of 
proof under a statute almost identical to Nebraska’s § 30-2309. 
Reid noted the factually intensive nature of the case and dis- 
cussed the deference appropriately given to the lower court: 

Evidence was offered which, if believed, was necessary 
to prove Reid’s case; however, the trial court heard and 
saw the witnesses and had the opportunity to judge their 
demeanor and credibility. Additionally, the evidence 
presented by Reid was disputed by evidence presented 
by the appellees; therefore, the record contains evidence 
supporting the contentions of both sides. In determining 
the weight to be accorded a witness’s testimony, the trial 
court, as the sole judge of the credibility of a witness, 
considers the demeanor and the “apparent candor or 
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evasiveness” of the witness. . . . As such, the trial court 

may disbelieve and disregard portions of testimony and 

should accept only that testimony it considers worthy of 
belief. 
(Citations omitted.) 600 So. 2d at 1026. 

The Nebraska Supreme Court has articulated the same defer- 
ence to factual determinations made under the clear and con- 
vincing standard in termination of parental rights cases. In Jn re 
Interest of Wagner and Russell, 209 Neb. 33, 37, 305 N.W.2d 
900, 902 (1981), the Nebraska Supreme Court found that “[t]he 
evidence presented at the various hearings, if believed by the 
[trial] court, would permit it to find, by clear and convincing 
evidence, the following facts.” The Supreme Court then sum- 
marized the facts which it believed supported the trial court’s 
decision to sever the parents’ rights to their children. The court 
stated: 

While, to some extent, the [trial] court’s findings [were] 
based upon somewhat conflicting evidence, we, on review 
de novo, take into consideration the fact that the trial judge 
observed the witnesses and is in a much better position 
than this court to draw conclusions concerning the capa- 
bilities and intentions of the parents. 

Id. at 40, 305 N.W.2d at 904. 

[10] The county court in this case deserves a similar defer- 
ence to that given to the trial court in Jn re Interest of Wagner 
and Russell and the same deference given to the lower court in 
Reid, supra. Contrary to what Melissa argues, evidence may be 
clear and convincing despite the fact that other evidence may 
contradict it. On appeal, we defer to the county court’s assess- 
ment of the weight and credibility of the evidence because the 
county court has the advantage of hearing the witnesses and 
observing important factors of testimony not readily apparent in 
a cold record. 

Under the standard of review as clarified above, we review 
whether the evidence accepted by the county court and used to 
support its conclusions was sufficient to meet the clear and con- 
vincing standard in § 30-2309. Like in Reid, supra, Melissa and 
the objectors each presented evidence which, if believed, sup- 
ported their argument. The county court, as the trier of fact, 
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found the evidence presented by Tina and Rodney credible and 
ruled in their favor. Deferring to the county court’s determina- 
tion of which evidence was more credible, we believe its ruling 
conformed to law and was supported by competent evidence. 

Several witnesses testified that Tina was the decedent’s 
daughter and had been treated as such by the decedent and oth- 
ers. Evidence suggested that Melissa even agreed with this fact 
at least at some point in time. Further, Tina’s birth certificate 
lists the decedent as her father, and evidence existed that she had 
a significant relationship with the decedent during her life. With 
respect to Rodney, he and Carol testified that he was the dece- 
dent’s son. Rodney bears the same first and middle names as the 
decedent and kept in touch with the decedent throughout his 
lifetime. While Rodney’s evidence was not voluminous, the 
other evidence offered does not appear to dispute his claim, 
beyond the alleged contradiction in dates. We cannot say that 
this evidence, as well as the other evidence and various factors 
observed by the county court at trial, could not create a firm 
belief in the court that Tina and Rodney were children of the 
decedent. With respect to the child support claim in Colorado, 
we believe the decedent’s denial of paternity is naturally suspect 
and hardly controlling. 

Melissa specifically points out that Tina’s and Rodney’s evi- 
dence contradict as to the time the decedent lived with their 
mothers. We again defer to the trial court’s better-suited position 
to weigh credibility, but we do note that the record seems to 
show that many of the witnesses did not give specific dates, 
even years, with any high degree of certainty. In fact, several 
stated that they remained unsure about exact dates. Most of this 
conflicting evidence was proffered by the mothers of the parties 
while testifying favorably on their child’s behalf. Even the dates 
that the decedent lived with Irma were uncertain—whether he 
lived with her until she died or whether he moved out when they 
separated. While some evidence contradicts other evidence, we 
do not find Melissa’s argument compelling. 


CONCLUSION 
For the foregoing reasons, we affirm the decision of the 
county court. 
AFFIRMED. 
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BETTY RICHARDSON, APPELLEE, 
v. DAVID R. ANDERSON, APPELLANT. 
604 N.W.2d 427 


Filed January 11, 2000. No. A-98-554. 


1. Modification of Decree: Child Support: Appeal and Error. Modification of the 
amount of child support payments is entrusted to the discretion of the trial court, and 
although, on appeal, the issue is reviewed de novo on the record, the decision of the 
trial court will be affirmed absent an abuse of discretion. 

2. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, elects to 
act or refrain from acting, but the selected option results in a decision which is unten- 
able and unfairly deprives a litigant of a substantial right or a just result in matters sub- 
mitted for disposition through the judicial system. 

3. Modification of Decree: Child Support. When a party owes past-due child support, 
the failure to pay must be found to be a willful failure in spite of ability to pay before 
a request for modification of a decree may be dismissed on the basis of unclean hands. 

4. Child Support: Property: Conveyances: Fraud: Intent. An interspousal transfer of 
property in close proximity to the incurrence of a substantial child support obligation 
may constitute evidence of fraudulent intent under the Uniform Fraudulent Transfer 
Act and may result in the transfer being set aside pursuant thereto. 

5. Conveyances: Debtors and Creditors: Intent: Claims. When a transfer is made by 
a debtor to a family member in the face of a creditor’s potential claim, the grantor’s 
intent warrants especially careful scrutiny. 

6. Modification of Decree: Child Support. Incarceration for violating the criminal law, 
even when the incarceration resulted in a parent having no income to pay child sup- 
port, does not justify a modification. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed. 


Paul E. Galter, of Butler, Galter & O’Brien Law Firm, for 
appellant. 


Gregory J. Beal, of Gregory J. Beal & Associates, P.C., for 
appellee. 


HANNON, MUES, and INBopy, Judges. 


HANNON, Judge. 
I. INTRODUCTION 
In this action for modification of a paternity decree, David R. 
Anderson seeks a decrease in previously ordered child support 
upon the basis of a claimed decrease in earning ability. In this 
appeal, Anderson maintains that the trial court erred in applying 
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the unclean hands doctrine and that since the time of the origi- 
nal decree, there has been a material change in circumstances in 
that he has had a substantial decrease in income, resulting in his 
inability to pay the $675 per month ordered by this court in the 
previous appeal. We conclude that the trial court did not abuse 
its discretion in dismissing the application upon the basis of the 
unclean hands doctrine, and therefore we need not consider 
whether there might have been a change of circumstances. 
Accordingly, we affirm. 


II. BACKGROUND 

Anderson and Betty Richardson had a relationship that 
resulted in the birth of Brendon Andrew Richardson on 
September 13, 1984. A paternity action was filed on December 
16, 1987, and a decree finding Anderson to be the father of 
Brendon and ordering him to pay $400 per month was entered 
on July 27, 1990. Both parties appealed on the issue of the 
amount of support awarded. In Richardson v. Anderson, No. 
A-90-1006, 1992 WL 315093 (Neb. App. Nov. 3, 1992) (not 
designated for permanent publication), this court determined 
Anderson had an earning capacity of $50,000 per year and 
increased the child support to $675 per month retroactive to the 
time of the original decree. Anderson seeks to modify that child 
support award. 

At the time of trial on Anderson’s application for modifica- 
tion, he was 62 years old and had been married to his wife, 
Hazel Ilene (Ilene), for more than 30 years. She was 71 years of 
age. Anderson and Ilene reside in Lincoln, Nebraska, in the 
home they purchased in 1969. The house was titled jointly in 
Anderson’s and Ilene’s names, until approximately 1990 when 
the couple conveyed title to the home in Ilene’s name only. 
Anderson testified that the mortgage against the home is 
approximately $155,000 and that there is a judgment against the 
home that was entered prior to the transfer of title to Ilene’s 
name. Anderson has one other son named “Trent,” by his mar- 
riage with Ilene. The record shows that at the time of trial, Trent 
was 30 years of age. 

Anderson testified that in 1975, he underwent surgery to 
remove a herniated disk; that nerve damage in his back caused 
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his right leg to shrink “to half the size” of his left leg, resulting 
in a condition that caused his toes to curl up; and that he under- 
went two surgeries to straighten his toes. He testified that he had 
knee surgery, but he did not testify as to when. He testified that 
in the early 1990’s, his back pain reoccurred; that he sought 
medical attention for that condition from a physician in Dallas, 
Texas; and that if he stands or walks for a period of time longer 
than 15 minutes, he feels pain in his left buttock that travels 
down his leg to his foot, causing his foot to go numb. He offered 
no medical or other evidence to support his testimony about his 
physical condition. 

Anderson graduated from the University of Nebraska at 
Lincoln in 1961. Following college, Anderson worked for a 
pharmaceutical company selling prescription drugs throughout 
Nebraska until 1969. For a short time, he worked as a consultant 
that evaluated dentistry practices. From 1970 to 1976, Anderson 
went to work for a company based out of Minnesota that manu- 
factured pacemakers and other medical equipment. After that, he 
formed a company called Medical Devices that contracted with 
Intermedics, Inc., to market and sell pacemakers. The evidence 
shows that Anderson was the president of Medical Devices. 
Anderson testified that in 1980 and 1981, while working for 
Medical Devices, he earned $500,000 a year. 

Anderson testified that in 1982 and 1983 due to government 
regulations, his business was diminished by one-half, and that 
sometime in 1987, a sale of the company which supplied the 
devices he was selling terminated his services to sell the medi- 
cal equipment. He filed an action against that company and ulti- 
mately settled the action for $1.7 million. 

Sometime thereafter, the president of Intermedics notified 
Anderson that it was selling off the pacemaker portion of the 
business and would be canceling Anderson’s contract. Anderson 
filed suit against Intermedics. The case was settled for a sum in 
excess of $2 million. After the income taxes and attorney fees 
were subtracted from both settlements, Anderson retained 
$2 million to $2.5 million. He testified that he transferred the 
funds from both settlements to Ilene’s and Trent’s money market 
accounts. 
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Anderson testified that while he was litigating with 
Intermedics from 1987 to 1989, three of his creditors took 
action, forcing him into involuntary bankruptcy. After the 
bankruptcy proceeding was converted to a chapter 11 
bankruptcy, settlements were reached, and the funds received 
from the Intermedics settlements were used to pay the creditors. 
The federal court approved all settlements and dismissed the 
bankruptcy. 

During the bankruptcy proceedings, Anderson sold 900 
shares of a corporation’s stock for $15,000 and neglected to list 
that asset on his bankruptcy schedules. He was indicted and 
eventually entered a plea of guilty to bankruptcy fraud. 
Anderson was incarcerated in a federal corrections facility in 
Yankton, South Dakota, from December 12, 1994, to September 
1, 1996. While he was incarcerated, Anderson made a $25,000 
payment on the child support judgment in order to remove a 
detainer that was placed upon him, thus obtaining his release 
from prison. Anderson was released from prison in September 
1996 to a halfway house in Council Bluffs, Iowa, where he spent 
30 days, and then, he transferred to house arrest in Lincoln. At 
the time of trial, he testified that he was serving a parole sen- 
tence of 3 years. 

While Anderson was on house arrest in December 1996, he 
claims he engaged in the business of locating auto dealerships 
that were for sale. He located two dealerships but was allegedly 
never paid because the person who was supposed to pay him 
mysteriously died. 

Sometime after Anderson was incarcerated, Ilene took a job 
as a Salesperson at a department store, working 40 hours a week 
and earning $7 an hour. Ilene also receives approximately $535 
in Social Security payments a month. Ilene has owned a beauty 
shop in North Platte, Nebraska, for 30 years. She manages the 
shop, does the bookkeeping, and receives an income; however, 
each year her expenses come close to offsetting her income. In 
1990, her salon received $130,831 in rent but paid out $123,794 
in expenses, retaining $6,365 in income. In 1991: and 1992, 
Tlene’s income tax returns show a net income of $1,753 and 
$4,474, respectively. 

Anderson testified to many business ventures that he has 
’ invested in. Beginning in the early 1970’s, he and a few doctors 
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purchased 1,000 acres of land in Iowa and 1,200 cows. In late 
1979, Anderson and several other people each invested $10,000 
into auto racing. Anderson testified that he has not been 
involved with the auto racing business since 1987. He also 
invested in and bred show horses. Anderson testified that 
Diamond Head Ranches was formed in about 1980 and that the 
stockholders of the corporation were himself, Ilene, Wade 
White, and Trent may have been included as well. He further 
testified that during the mid 1980’s, Diamond Head Ranch, Inc., 
was formed and that White was not involved. Anderson testified 
that the only stockholders of Diamond Head Ranch were Ilene 
and Trent. 

At the time of trial, Anderson testified that Diamond Head 
Ranch owned eight horses and some farm equipment. He esti- 
mated that the eight horses were worth $10,000 to $15,000. 
Anderson has made investments in the corporation, but he 
explained that they were for the benefit of Trent. 

The record is unclear, but it appears that at one time, the 320 
acres of land located west of Lincoln, where Diamond Head 
Ranch has its headquarters, was owned by Anderson and Ilene. 
Anderson testified that Metropolitan Life Insurance Company 
filed a foreclosure action on 160 acres of land in 1985 and that 
there was a settlement made in 1987, giving Metropolitan Life 
Insurance Company 160 acres of land and the other 160 acres of 
land was purchased by El Rancho De Cabayo. We note that 
Trent was a stockholder of El Rancho De Cabayo. 

From 1990 to 1992, Anderson was involved in a series of 
business ventures, including a mortgage banking company, a 
company that marketed ski racks, and a company that sold 
portable fluoroscopy for horses. 

The record is unclear, but it seems as a result of Anderson’s 
business ventures with Medical Devices and the mortgage bank- 
ing company, Ilene and Trent received stock in Advanced 
Financial, Inc. At the time of trial, Anderson testified that Trent 
still owned several thousand shares but that the stock had mini- 
mal value and the company was allegedly bankrupt. 

Anderson testified that he is living “[o]ff [his] wife” and that 
Trent has sold some of his assets to help support him. Anderson 
testified that since his release from the Yankton federal correc- 
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tions facility, he has purchased a watch, a hearing aid, and two 
pairs of jeans and that he drives a 1982 Ford van. 

Norman Hedgecock was called as a witness by Anderson. 
Hedgecock is a certified public accountant, and since the early 
1980’s, he has been preparing income tax returns for Anderson. 
During Hedgecock’s testimony, income tax returns for 1990, 
1991, and 1992 were received into evidence. While testifying, 
Hedgecock did nothing more than recite the figures on each tax 
return that was provided. He offered no explanation as to where 
or why tax returns from 1993, 1994, 1995, 1996, and 1997 were 
not provided. 

We observe that at first glance, the outdated income tax 
returns Anderson did produce show a progressive loss. In 1990, 
the tax return shows that Anderson had no earned income, and 
his Schedule C shows a loss of $42,762. A cursory review of the 
1990 tax return shows that Anderson’s list of expenses does not 
relate to the business of selling medical equipment. For exam- 
ple, he listed as “business expenses” an antique car expense 
totaling $14,500 and race car expenses in the amount of $2,686. 

In 1991, the tax return shows that Anderson had no earned 
income, and his Schedule C shows a loss of $34,838. A closer 
review of his 1991 tax return shows an income of $14,182. The 
return shows that the personal property taxes total $6,301 and 
interest on Anderson and Ilene’s home amounts to $15,137. 
Again in 1991, Anderson listed a race car as a “business 
expense” in the amount of $7,019. We note the inconsistency 
between these figures and Anderson’s testimony. Anderson tes- 
tified more than once that he stopped investing in the auto rac- 
ing industry in 1987, but his tax returns reflect otherwise. 

Hedgecock also testified that Anderson’s 1992 Schedule C 
reflected a $22,203 Schedule C loss. In 1992, the return shows 
that the taxes paid on the house were $5,707 and the interest 
paid was $10,651. The 1992 tax return reflects a net long-term 
capital gain of $78,320. We also note that the 1992 tax return 
also reflects a horse racing business in Ilene’s name that earned 
a gross income of $26,693 and then was offset by operating 
expenses in the amount of $26,693. 

Richardson testified about her situation, her lack of earnings, 
her needs, and Brendon’s needs. Her testimony relates primarily 
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to her application to increase the child support. The trial court 
denied her application, and as we explain below, we hold she did 
not appeal that action. Furthermore, the trial court’s decision is 
based upon Anderson’s lack of clean hands and not upon any 
determination relating to her circumstances. Therefore, we will 
not summarize Richardson’s testimony. 

In the trial court’s order denying both applications for modi- 
fication, it made detailed findings. The most significant of its 
findings are that Anderson has evaded his financial responsibil- 
ities to Brendon; that Anderson’s transfer of $1.85 million to 
Ilene and Trent in 1988, while the paternity action was pending, 
is the cause of his difficulty in paying child support; and that 
Anderson’s conviction and prison sentence for fraud is not a 
legal excuse for his failure to pay support. The court also found 
that as of February 5, 1998, Anderson was in arrears $18,073.94 
on child support, $2,500 on attorney fees awarded in 1995, and 
$3,555 on attorney fees awarded in 1990. It found that in spite 
of his claimed physical disabilities, Anderson still possessed his 
skills in sales that had allowed him to earn considerable sums in 
the past. 

The court also found that Anderson failed to convince the 
court that he had acted in good faith, that he had paid only two 
sums of $50 on the child support judgment since August 1996 
when he paid $25,000 on child support in order to remove a 
detainer placed upon him while in federal prison, and that he 
failed to have income tax returns prepared for the years 1993 
through 1997. 

The trial court found that Anderson was not entitled to the 
relief prayed for due to his “ ‘unclean hands’” as provided in 
Voichoskie v. Voichoskie, 215 Neb. 775, 340 N.W.2d 442 (1983), 
and that Richardson had not carried her burden of proof on her 
application for increased support or work-related day-care 
expenses. The court dismissed both applications and awarded 
Richardson $500 in attorney fees. 


Ill. ASSIGNMENTS OF ERROR 
Anderson alleges that the court erred (1) in failing to reduce 
his obligation to pay child support and to make the reduction 
retroactive, (2) in concluding that Anderson had an earning 
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capacity sufficient to enable him to pay child support previously 
ordered, (3) in denying him relief on the basis of unclean hands, 
and (4) in finding that his failure to pay child support was will- 
ful. Whether the trial court’s denial of relief on the basis of 
unclean hands is the controlling issue of this appeal and our 
determination of that issue make consideration of the other 
assignments of error unnecessary. 


IV. STANDARD OF REVIEW 

[1] Modification of the amount of child support payments is 
entrusted to the discretion of the trial court, and although, on 
appeal, the issue is reviewed de novo on the record, the decision 
of the trial court will be affirmed absent an abuse of discretion. 
Faaborg v. Faaborg, 254 Neb. 501, 576 N.W.2d 826 (1998); 
Marr y. Marr, 245 Neb. 655, 515 N.W.2d 118 (1994). 

[2] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
refrain from acting, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through the judicial system. Hoshor v. Hoshor, 254 Neb. 743, 
580 N.W.2d 516 (1998); Tyler v. Tyler, 253 Neb. 209, 570 
N.W.2d 317 (1997). 


V. ANALYSIS 


1. UNCLEAN HANDS 

Anderson argues that the trial court erred when it denied him 
relief on the basis of unclean hands and finding that his failure 
to pay child support was willful. The doctrine of unclean hands 
may operate to bar an application for modification of an award 
of child support. That doctrine was introduced into Nebraska 
jurisprudence in Voichoskie v. Voichoskie, 215 Neb. 775, 340 
N.W.2d 442 (1983) (Voichoskie I), and further developed in the 
second appeal after remand, Voichoskie v. Voichoskie, 219 Neb. 

670, 365 N.W.2d 467 (1985) (Voichoskie IT). 

The Voichoskie I court stated: 

The conduct which forms a basis for a finding that a 
party has “unclean hands” must be willful in nature. “The 
maxim refers to willful misconduct rather than merely neg- 
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ligent misconduct. The improper conduct which falls 
within the maxim must involve intention as opposed to an 
inadvertent act or a misapprehension of legal rights.” 30 
CJS. Equity § 95 at 1021-22 (1965). “If the party seeking 
the relief has been guilty of any conduct offensive to the 
conscience, the remedy may, of course, be denied, under 
the familiar maxims of equity.” (Emphasis supplied.) 
Bauer v. Bauer, 136 Neb. 329, 331, 285 N.W. 565, 567 
(1939). “That status [unclean hands] is acquired by ‘will- 
ful conduct which is fraudulent, illegal or uncon- 
scionable.’” Seal v. Seal, 212 Kan. 55, 62, 510 P.2d 167, 
173 (1973). 

In cases in which a party owes past due alimony or child 
support, the courts have generally held that the failure to 
pay must be found to be a willful failure in spite of an abil- 
ity to pay before a request for modification of a decree may 
be dismissed on the basis of “unclean hands.” 

215 Neb. at 777, 340 N.W.2d 444. 

[3] The Voichoskie IT court summarized the rule in Voichoskie I 
to be: “[T]he general holding that when a party owes past due 
child support, the failure to pay must be found to be a willful 
failure in spite of ability to pay before a request for modification 
of a decree may be dismissed on the basis of unclean hands.” 
219 Neb. at 672, 365 N.W.2d at 469. In Voichoskie I, the appli- 
cation to decrease support was held barred by the trial court 
under the unclean hands doctrine. The applicant had made some 
payments but was in arrears. His income at the time of the hear- 
ing had decreased, and it was clear that he could not pay the 
whole arrearage, but he could have paid more than he paid. In 
Voichoskie IT, the Nebraska Supreme Court stated that the appli- 
cant was an able-bodied man capable of being employed and 
capable of paying child support; that when he had worked full 
time, his earnings went to others, not his children; and that these 
findings justified dismissing his application to decrease support. 
We note that in Voichoskie I, there is no evidence or contention 
that Voichoskie had the ability to pay the child support at the 
time of the modification hearing, but, rather, the evidence 
showed that he did not pay the support which he had had the 
ability to pay in the past and that of course, he was not paying 
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any support at the time of the hearing on the application to 
decrease support. In Voichoskie IT, the court stated the unclean 
hands doctrine could be applied if the applicant was able to pay 
the arrearage and did not do so, or if he is unable to pay through 
some intentional conduct in the past. 

In this case, the trial court found that Anderson’s skills in 
sales allowed him to earn a substantial income which would 
enable him to meet his support obligation, and it also found that 
the transfer of money to Ilene and Trent caused his difficulty in 
paying the ordered child support. These findings are effectively 
findings that Anderson had the ability to currently pay some 
child support, although perhaps not all of it, and that he was 
unable to pay the support through some intentional act in the 
past, that is, transferring money to Ilene and Trent. Both reasons 
are intertwined, but we will discuss them separately. 


(a) Ability to Pay Arrearage 

The argument in Anderson’s brief amounts to a recitation of 
his evidence on the decline of his financial status since the mid- 
1980’s. Although the evidence shows that Anderson is not able 
bodied, he was only 62 years of age at the time of trial, and his 
work history is in sales, not in endeavors requiring him to be 
able bodied. We doubt if any court would find that Anderson 
does not have a significant earning capacity, even though he 
could not hope to return to his former high earnings. The evi- 
dence shows that he continues to engage in business activity 
since his release from incarceration. It does not show why his 
current business activity does not result in earnings to him. He 
does not explain why he does not earn an income or why he does 
not seek employment that would realize earnings to him. With 
Anderson’s past conduct, almost anyone would suspect his busi- 
ness endeavors are probably intended to realize money for Ilene 
and Trent, who support him. However, there is no evidence to 
support such a finding. There is no evidence showing that a man 
of his considerable entrepreneurial experience could not become 
employed in a capacity which would enable him to earn signif- 
icant income. Even if one assumes that Anderson has not made 
any money since his release from prison because he has been 
unsuccessful in the various ventures he has attempted, he has the 
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obligation to become employed in a capacity which would 
enable him to support Brendon. A parent has no right to insist 
upon the pursuit of fruitless dreams of success. There comes a 
time when a parent who is a would-be entrepreneur but is unsuc- 
cessful must simply become employed. The fact that Anderson’s 
support ‘is supplied by others and therefore he may not have any 
income does not relieve him of the duty to support Brendon. 

While Anderson maintains he has no income with which to 
pay child support, he and Ilene continue to live in the same 
house that they purchased in approximately 1969. By an admis- 
sion Anderson made under oath in 1989, he valued that house 
somewhere between $300,000 and $400,000. This is the same 
home that Anderson and Ilene owned jointly until Anderson 
transferred all of his interest in the home over to Ilene. In our 
previous opinion, we observed that the real estate taxes on that 
house were $4,251 per year. He claims that Ilene had to become 
employed in a department store after he was incarcerated, and 
that otherwise, she has only Social Security payments as 
income. We are not convinced that they could live in such a 
grand house on that small of an income. By these observations, 
we are not implying Ilene has the duty to support Brendon. We 
are however suggesting that Anderson cannot remain unem- 
ployed while he lives in an impressive style and use that lack of 
employment as an excuse for not paying child support. 

The Voichoskie IT court mentioned the fact that Voichoskie 
had not paid any support when he was employed. Similarly, 
Anderson did not support Brendon when he was worth millions 
of dollars. During that time, Anderson was defrauding creditors, 
including Richardson, by transferring a fortune to Ilene and 
Trent. He made one large payment of child support, but only to 
get himself out of prison. Otherwise, he has paid only $100. 
Anderson’s willful misconduct in failing to pay the previously 
ordered child support is clearly greater than Voichoskie’s failure 
in that respect. 

In the previous appeal, this court found Anderson to be eva- 
sive and unknowledgeable with respect to his own business 
affairs. In the present case, we observe that little has changed. 
During cross-examination, Anderson became both argumenta- 
tive and evasive, repeatedly testifying “I don’t know” and 
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“I can’t recall’ to questions regarding his personal financial 
matters. During a discovery deposition, Anderson refused to 
answer several interrelated questions pertaining to his failure to 
produce more than the first two pages of his income tax returns. 


(b) Past Fraudulent Activity 

Anderson transferred a fortune to Ilene and Trent. The trial 
court found that this intentional transfer was the cause of his dif- 
ficulty in paying child support. The record certainly supports the 
trial court’s finding in that regard. This fraudulent transfer must 
be unique in terms of size in child support litigation. The unex- 
plained transfer of so much money to close and amicable rela- 
tives necessarily soils the hands of the transferor in any litiga- 
tion over child support for a very long time, if not indefinitely. 
This is particularly true when there are only generalized expla- 
nations as to what happened to the money after it was trans- 
ferred, while the donees provide the donor with support. 

Anderson argues that the cash settlements were used to pay 
off his bankruptcy settlements. His testimony that the money 
settlements have been “paid out” was unsupported by any cor- 
roborating evidence and altogether unconvincing. Anderson 
failed to clearly explain how he disposed of his assets, and as a 
result, he has not convincingly accounted for what happened to 
the $1.85 million. 

[4,5] Not only did Anderson transfer substantial money to 
Ilene and Trent, but he also transferred title to Anderson and 
Ilene’s home to Ilene in approximately 1990. Additionally, 
Hedgecock testified that after Anderson’s 1992 tax returns were 
prepared, Anderson told him that he transferred his stock in 
Diamond Head Ranch over to Ilene. “An interspousal transfer of 
property in close proximity to the incurrence of a substantial 
child support obligation may constitute evidence of fraudulent 
intent under the [Uniform Fraudulent Transfer] Act and may 
result in the transfer being set aside pursuant thereto.” Rich v. 
Rich, 185 W. Va. 148, 154, 405 S.E.2d 858, 864 (1991). 
Furthermore, when “a transfer [is] made by a debtor ‘to a fam- 
ily member in the face of a creditor’s potential claim, the 
grantor’s intent warrants especially careful scrutiny.’ ” Varner v. 
Varner, 662 So. 2d 273, 276 (Ala. Civ. App. 1994). 
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However, the fraudulent transfer of property is not the only 
past misconduct which justifies the application of the unclean 
hands doctrine to deny a decrease in child support in this case. 
It is clear that Anderson did not pay the support during times 
when he had the means to pay it. 

[6] In Ohler v. Ohler, 220 Neb. 272, 369 N.W.2d 615 (1985), 
it was held that incarceration for violating the criminal law, even 
- when the incarceration resulted in a parent having no income to 
pay child support, did not justify a modification. While that 
decision was not bottomed exclusively on the unclean hands 
doctrine, that doctrine was mentioned in the court’s considera- 
tion of the issue. The same notion was extended in Pope v. Pope, 
251 Neb. 773, 559 N.W.2d 192 (1997), when an application to 
decrease alimony was denied because the change of circum- 
stances upon which the applicant moved for a decrease was a 
decrease of income resulting from the applicant’s having been 
fired for sleeping on the job. In this case, Anderson’s inability to 
pay child support for at least some period of time in the past was 
obviously due in part to his imprisonment. It is clear that 
Anderson’s financial difficulty resulted from his criminal activ- 
ity in transferring assets to avoid paying creditors. 

Upon our de novo review, we find that Anderson’s application 
should be dismissed under the unclean hands doctrine for the 
several reasons reviewed above. We conclude that the trial court 
did not abuse its discretion by dismissing Anderson’s applica- 
tion to decrease child support. We therefore need not review the 
evidence which might have justified a decrease in child support 
if the unclean hands doctrine was not applicable. 


2. RICHARDSON’S POSSIBLE CROSS-APPEAL 

On the last page of Richardson’s brief, she argues that instead 
of reducing the amount of Anderson’s child support obligation, 
we should consider increasing it or, for that matter, order that 
the support relate back to the birth of Brendon. 

Richardson failed to comply with the requirements of Neb. 
Ct. R. of Prac. 9D(4) (rev. 1996), in that she did not designate a 
cross-appeal on the cover of her brief, nor did she set forth the 
cross-appeal in a separate section of her brief. Richardson 
merely added an additional argument to the last page of her 
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brief, and there were no indications that it was intended to be a 
cross-appeal. We rely upon the firmly established rule that in 
order to be considered by an appellate court, an alleged error 
must be both specifically assigned and specifically argued in the 
brief of the party asserting the error. See Lange v. Crouse 
Cartage Co., 253 Neb. 718, 572 N.W.2d 351 (1998). Second, it 
is also firmly established that errors which are argued but not 
assigned will not be considered by an appellate court. DeCoste 
v. City of Wahoo, 255 Neb. 266, 583 N.W.2d 595 (1998). We 
conclude that Richardson failed to properly designate her argument 
as a cross-appeal, and we refuse to address such argument here. 


VI. CONCLUSION 
We conclude that the trial court did not abuse its discretion in 
dismissing Anderson’s application upon the basis of the unclean 
hands doctrine. Accordingly, we affirm. 
AFFIRMED. 


SIEVERS, Judge, participating on briefs. 
MUuEs, Judge, not participating in the decision. 


STATE OF NEBRASKA, APPELLEE, V. PATRICK B. CLARK, ALSO 
KNOWN AS THE BEAST, APPELLANT. 
605 N.W.2d 145 


Filed January 11,2000. No. A-99-282. 


1. Police Officers and Sheriffs: Arrests: Assault. The legality of an arrest is not an 
issue in a subsequent prosecution against a defendant for assaulting an officer in the 
course of resisting that arrest. 

2. Arrests. Use of force to resist arrest is not justifiable, regardless of whether the arrest 
is legal or not. 

3, Habitual Criminals. Addition of a habitual criminal charge does not create a new 
and separate criminal offense, but provides merely that repeated criminal behavior 
aggravates the guilt and justifies greater punishment. 

4, Indictments and Informations. A ruling on whether to allow a criminal information 
to be amended is made by the trial court in its discretion. 

5. Lesser-Included Offenses: Jury Instructions. The current law in Nebraska con- 
cerning lesser-included offenses utilizes a two-part analysis in determining whether a 
lesser-included offense jury instruction should be given. 

6. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of coun- 
sel, the defendant must show both that the performance of his counsel was deficient 
and that such performance prejudiced the defendant. 
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Appeal from the District Court for Douglas County: 
J. PATRICK MULLEN, Judge. Affirmed. 


Gregory M. Schatz for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


IRwIN, Chief Judge, and Sievers and CARLSON, Judges. 


IRwIN, Chief Judge. 
I. INTRODUCTION 

Patrick B. Clark appeals from his conviction and sentence for 
third degree assault on a police officer and being a habitual 
criminal. On appeal, Clark has challenged the trial court’s ruling 
on a motion to suppress, a motion to amend the information, and 
his objection to certain testimony at trial. He also alleges that the 
court failed to instruct on an alleged lesser-included offense and 
that he received ineffective assistance of counsel. For the rea- 
sons stated herein, we find Clark’s assigned errors to be without 
merit, and we affirm the conviction. 


Il. BACKGROUND 

On December 11, 1997, Clark was charged by information 
with third degree assault on a police officer and being a felon in 
possession of a deadly weapon. The events upon which this case 
is based occurred on November 19, 1997. 

According to the record, on November 19, 1997, Officer 
Stephen Martinez arrested two individuals for shoplifting at a 
grocery store in Omaha. In exchange for dropping false infor- 
mation charges against one of the shoplifters, Martinez received 
information about alleged drug activity in the Southside Terrace 
public housing complex in Omaha. The shoplifter pointed out a 
specific unit in the housing complex and informed Martinez that 
two individuals referred to as “Ray-Ray” and “Yellow” were 
selling drugs out of the unit. 

Martinez returned to the specific unit pointed out to him by 
the shoplifter and proceeded to remove trash bags from in front 
of the unit to look for items of venue or evidence of drug activ- 
ity. As Martinez was walking away from the unit, he observed 
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two individuals leaving the unit. Martinez observed the individ- 
uals appear to become startled, then they ducked down and pro- 
ceeded to run around the side of a building and watch a police 
cruiser pass by slowly on the street. After the cruiser passed by, 
the two individuals walked quickly away from the area. 

As the two individuals walked away, Martinez approached 
them, instructed them to stop, and identified himself as a police 
officer. The individuals began to run from Martinez. Martinez 
engaged in foot pursuit of the two individuals. One of the indi- 
viduals stopped running from Martinez after approximately 10 
feet, while the second individual continued to run. Martinez 
. identified Clark as the second individual. 

Martinez testified that as Clark continued to run from him, 
Martinez observed Clark make a throwing motion with his right 
arm and throw a dark object the size of a handgun. Martinez tes- 
tified that he heard the thrown object strike the side of the build- 
ing and that it made a sound like metal striking brick. Martinez 
noticed the approximate place the object fell and continued to 
pursue Clark. 

Martinez eventually caught up to Clark and grabbed him 
from behind. Martinez testified that Clark attempted to strike 
him with an elbow, but missed. Martinez testified that he and 
Clark came to be face to face and that Clark struck Martinez 
twice on the left side of his face. Martinez then struck Clark 
with his flashlight. Martinez was able to get Clark on the ground 
and called for backup to help him handcuff Clark. Martinez then 
returned to the area where he had observed Clark make a throw- 
ing motion and found a handgun. 

On May 8, 1998, Clark filed a motion to suppress. Clark 
alleged that Martinez’ stop of Clark was made without a warrant 
and without authority and was without reasonable articulable 
suspicion to justify a Terry stop. See Terry v. Ohio, 392 U.S. 1, 
88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). On September 2, the 
trial court overruled the motion to suppress, finding that there 
was sufficient evidence to justify an investigatory stop. 

The information was amended to include an allegation that 
Clark was a habitual criminal. At the conclusion of the trial, the 
jury found Clark guilty of third degree assault on a police offi- 
cer. The jury found Clark to be not guilty of the charge of being 
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a felon in possession of a deadly weapon. The court, after an 
enhancement hearing, found sufficient evidence to find that 
Clark was a habitual criminal. Clark was sentenced to 10 years’ 
imprisonment. This timely appeal followed. We also note that a 
previous appeal was filed in this case, State v. Clark, case No. 
A-99-014, which was disposed of without opinion on February 
5, 1999, and we take judicial notice of the documents present in 
the transcript of that appeal as they are necessary to our review 
in the present appeal. 


Ill. ASSIGNMENTS OF ERROR 

On appeal, Clark has assigned five errors. First, Clark asserts 
that the trial court erred in overruling his motion to suppress. 
Second, Clark asserts that the trial court erred in allowing the 
State to amend the information to include a habitual criminal 
charge. Third, Clark asserts that the trial court erred in overrul- 
ing his objection to certain testimony offered by the State. 
Fourth, Clark asserts that the trial court erred in not instructing 
on an alleged lesser-included offense to third degree assault of a 
police officer. Finally, Clark asserts that he received ineffective 
assistance of counsel at trial. 


IV. ANALYSIS 


1. MOTION TO SUPPRESS 

Clark first asserts that the trial court erred in overruling his 
motion to suppress. Clark argues on appeal that Martinez did not 
have sufficient specific articulable facts to justify an investiga- 
tory stop of Clark. Additionally, Clark challenges the reliability 
of the informant who provided the information upon which 
Martinez was acting when he proceeded to the housing complex 
on the night in question. 

In Clark’s motion to suppress, he requested the trial court to 
“suppress and exclude from use against him any and all evi- 
dence obtained” as a result of the stop. It is apparent from our 
review of the record, and the State does not dispute, that Clark 
was acquitted of the charge of being a felon in possession of a 
deadly weapon. As a result, at this point, it is immaterial 
whether the trial court should have suppressed any evidence 
concerning the felon in possession of a firearm charge. We are 
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left then to consider whether the motion to suppress could have 
secured suppression of any evidence related to the charge that 
Clark committed a third degree assault upon a police officer. 

[1,2] The motion to suppress challenges only the legality of 
the stop. Thus, the issue before us is whether the legality of the 
stop is a factor in the charge of third degree assault upon a police 
officer. The Supreme Court has previously noted that the legal- 
ity of an arrest is not an issue in a subsequent prosecution 
against a defendant for assaulting an officer in the course of 
resisting that arrest. See State v. Bear Runner, 198 Neb. 368, 
252 N.W.2d 638 (1977). As noted in State v. Bear Runner, our 
statutes specifically provide that the use of force to resist arrest 
is not justifiable, regardless of whether the arrest is legal or not. 
See, also, Neb. Rev. Stat. § 28-1409(2) (Reissue 1995). As such, 
with regard to the charge of third degree assault upon Martinez, 
the legality of the initial stop was not an issue, and even if the 
stop was improper, that fact has no bearing on the assault charge. 

Because the legality of the stop was not an issue in the case 
against Clark for assault, his motion to suppress was inapplica- 
ble to the assault charge. For this reason, whether the motion to 
suppress was properly denied or not is immaterial to Clark’s 
conviction. Even if we were to conclude that the motion to sup- 
press ought to have been sustained, that ruling would not result 
in suppression of any evidence pertinent to the assault charge or 
conviction. Because Clark was acquitted of the only charge to 
which the motion to suppress was applicable, we need not deter- 
mine the correctness of the trial court’s ruling on the motion. 
The issue is moot, and this assigned error is meritless. 


2. AMENDED INFORMATION 

[3] Clark next asserts that the trial court erred in permitting 
the State to amend the information. Clark’s argument on his 
claim that the court erred in permitting the State to amend is that 
adding a habitual criminal charge resulted in a substantial 
change in the nature or the identity of the offense he was ini- 
tially charged with and resulted in a crime being charged for 
which no preliminary hearing was conducted. The Nebraska 
Supreme Court has specifically held that the addition of a habit- 
ual criminal charge does not create a new and separate criminal 
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offense, but provides merely that repeated criminal behavior 
aggravates the guilt and justifies greater punishment. See State 
v. Oliver, 230 Neb. 864, 434 N.W.2d 293 (1989), overruled on 
other grounds, State v. Louthan, 257 Neb. 174, 595 N.W.2d 917 
(1999). See, also, State v. Jackson, 225 Neb. 843, 408 N.W.2d 
720 (1987), overruled on other grounds, State v. Garza, 236 
Neb. 202, 459 N.W.2d 739 (1990). 

[4] A ruling on whether to allow a criminal information to be 
amended is made by the trial court in its discretion. See State v. 
Max, 1 Neb. App. 257, 492 N.W.2d 887 (1992). Therefore, 
absent an abuse of that discretion, we will affirm the district 
court’s decision to allow amendment of the information. The 
purpose of an information is to apprise a defendant with reason- 
able certainty concerning the crime charged so that the accused 
may prepare a defense to the prosecution and if convicted, may 
plead the judgment of conviction on the charge as a bar to a later 
prosecution. See, State v. Miller, 5 Neb. App. 635, 562 N.W.2d 
851 (1997); State v. Newman, 5 Neb. App. 291, 559 N.W.2d 764 
(1997). In reviewing the record before us, we do not see an 
abuse of discretion by the trial court in allowing the addition of 
a habitual criminal charge. This assigned error is without merit. 


3. RODERICK JAMES’ TESTIMONY 

Clark next asserts that the trial court erred in overruling his 
objection to the testimony of Roderick James, formerly the man- 
ager of public housing for the Omaha Housing Authority 
(OHA), when offered by the State. Clark asserts on appeal that 
the testimony was not relevant to the charges brought against 
him and that even if relevant, it should have been prohibited 
under rule 403 of the Nebraska Evidence Rules. See Neb. Rev. 
Stat. § 27-403 (Reissue 1995). James’ testimony at trial con- 
cermed the policy of individuals’ being banned and barred from 
Omaha public housing and the fact that he had specifically com- 
municated to Clark that he was banned from being on OHA 
property, including Southside Terrace homes where the alterca- 
tion with Martinez occurred. James testified that Clark had been 
barred from OHA property since 1995. 

Rule 401 of the Nebraska Evidence Rules provides that evi- 
dence is relevant if it has any tendency to make the existence of 
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any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evi- 
dence. Neb. Rev. Stat. § 27-401 (Reissue 1995). Rule 403 pro- 
vides that even relevant evidence may be excluded if its proba- 
tive value is substantially outweighed by the risk of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless pre- 
sentation of cumulative evidence. Because the exercise of judi- 
cial discretion is implicit in rule 401, it is within the discretion 
of the trial court to determine relevancy and admissibility of evi- 
dence under rule 403, and the trial court’s decision will not be 
reversed absent an abuse of that discretion. State v. Sanchez, 257 
Neb. 291, 597 N.W.2d 361 (1999). 

In the present case, James was called as a rebuttal witness by 
the State. Prior to James’ testimony, Clark himself testified in 
his own defense. In the course of Clark’s testimony, he testified 
that he was banned and barred from OHA property and that he 
was, in fact, on OHA property at the time he hid from the pass- 
ing police cruiser. Clark testified that he ran from Martinez 
because he was banned and barred from OHA property. Clark 
further testified that he knew it was a criminal offense for him 
to be on the property of the Southside Terrace homes. It was 
only after Clark himself testified, repeatedly, that he was banned 
and barred from the particular property that James testified to 
this same fact. 

We find no reversible error in the court’s overruling of 
Clark’s objection to James’ testimony. It is apparent that James’ 
testimony was relevant to the question of whether or not Clark 
did in fact assault Martinez, as Clark himself testified repeatedly 
that he was concerned about the fact that he was banned and 
barred from the Southside Terrace homes and knew that he was 
committing a law violation by being there. Additionally, any 
error in the admission of the testimony must be considered 
harmless error in that James’ testimony did not add any signifi- 
cant information damaging to Clark that Clark himself had not 
previously testified to. See, e.g., State v. Nissen, 252 Neb. 51, 
560 N.W.2d 157 (1997); State v. Reichert, 242 Neb. 33, 492 
N.W.2d 874 (1992). This assigned error is without merit. 
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4. LESSER-INCLUDED OFFENSE 

Clark next asserts that the trial court erred in not instructing 
the jury on the alleged lesser-included offense of resisting arrest. 
Clark asserts that resisting arrest is a lesser-included offense of 
third degree assault of a police officer. 

[5] The law in Nebraska concerning lesser-included offenses 
has undergone significant changes. See State v. Al-Zubaidy, 253 
Neb. 357, 570 N.W.2d 713 (1997). The current law in Nebraska 
conceming lesser-included offenses utilizes a two-part analysis 
in determining whether a lesser-included offense jury instruc- 
tion should be given. State v. Malcom, 7 Neb. App. 286, 583 
N.W.2d 45 (1998). First, the court must determine whether the 
lesser crime is actually a lesser-included offense of the greater 
crime, which requires that the statutory elements of the lesser 
offense must be such that it is impossible to commit the greater 
offense without at the same time committing the lesser offense. 
Id. Second, the court must determine whether the evidence pre- 
sented at trial provides a rational basis for the jury to return an 
acquittal on the greater offense, but a conviction on the lesser 
offense. Id. 

In State v. Donhauser, 231 Neb. 114, 435 N.W.2d 186 (1989), 
the Supreme Court, in considering the statutory elements of 
third degree assault on a police officer and resisting arrest, 
specifically found that the statutory elements of the two crimes 
were such that it is not impossible to commit the greater offense 
of third degree assault on a police officer without at the same 
time committing the lesser offense of resisting arrest. Third 
degree assault on a police officer is committed if a person inten- 
tionally, knowingly, or recklessly causes bodily injury to a peace 
officer while such officer is engaged in the performance of his 
or her official duties. Neb. Rev. Stat. § 28-931 (Reissue 1995). 
Resisting arrest is committed if a person, while intentionally 
preventing or attempting to prevent a peace officer, acting under 
color of official authority, from effecting an arrest of the actor or 
another, uses or threatens physical force or violence against the 
peace officer, uses any other means which creates a substantial 
risk of causing physical injury to the peace officer or another, or 
employs means requiring substantial force to overcome resis- 
tance to effecting the arrest. Neb. Rev. Stat. § 28-904 (Reissue 
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1995). Third degree assault on a police officer can be commit- 
ted knowingly or recklessly, as well as intentionally, while 
resisting arrest may only be committed intentionally. See State 
v. Donhauser, supra. 

Therefore, because Clark could have committed the greater 
offense of third degree assault on a police officer without hav- 
ing committed the lesser offense of resisting arrest, the trial 
court did not commit error in failing to give a lesser-included 
offense jury instruction. This assigned error is without merit. 


5. EFFECTIVENESS OF COUNSEL 

Finally, Clark asserts on appeal that his trial counsel was inef- 
fective. Clark specifically asserts that his trial counsel was inef- 
fective for failing to challenge the State’s request to amend the 
information, for failing to object to the introduction of a photo- 
graph of Martinez’ bruised cheek from where Clark allegedly 
struck Martinez, for failing to move to strike the testimony of 
James, and for failing to seek a lesser-included offense instruction. 

[6] To sustain a claim of ineffective assistance of counsel, the 
defendant must show both that the performance of his counsel 
was deficient and that such performance prejudiced the defend- 
ant. State v. Dreimanis, 8 Neb. App. 362, 593 N.W.2d 750 
(1999). To satisfy the prejudice prong of the ineffective assis- 
tance of counsel test, the defendant must demonstrate a reason- 
able probability that but for counsel’s deficient performance, the 
result of the proceeding would have been different. Jd. A rea- 
sonable probability is a probability sufficient to undermine con- 
fidence in the outcome. Jd. Where a claim of ineffective assis- 
tance of counsel has not been raised or ruled on at the trial court 
level and the matter necessitates an evidentiary hearing, an 
appellate court will not address the matter on appeal. State v. 
Becerra, 253 Neb. 653, 573 N.W.2d 397 (1998). 

As previously noted in this opinion, there was no reversible 
error committed by the trial court regarding the amendment to 
the information, the testimony of James, or the failure to give a 
lesser-included offense instruction. Because there was no error 
committed in these regards, Clark has failed to show that he was 
prejudiced by any deficiencies in his counsel’s performance. 
Where a defendant is unable to demonstrate sufficient prejudice, 
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no examination of whether counsel’s performance was deficient 
is necessary. State v. Becerra, supra. As such, we need not make 
a finding as to whether Clark’s counsel’s performance was, in 
fact, deficient regarding these specific allegations. 

The only other specific allegation of deficiency by Clark is 
that his counsel was deficient in failing to object to the intro- 
duction of a photograph of Martinez. Our review of the record 
reveals that Clark’s counsel did, in fact, object to the introduc- 
tion of the photograph initially. In fact, Clark’s counsel made an 
objection on the basis of insufficient foundation, and the court 
sustained that objection. The State then proceeded to establish 
foundation and reoffered the exhibit. Clark’s counsel again 
objected on the basis of foundation, which objection the court 
overruled. 

In Clark’s brief on appeal, he asserts that the exhibit should 
have been excluded because it was not disclosed to the defense 
prior to trial, as required by Neb. Rev. Stat. §§ 29-1912 and 
29-1919 (Reissue 1995). The record before us is insufficient for 
us to determine whether any proper request was made by Clark 
to have the State disclose exhibits, whether the court granted or 
denied any such request, and whether any such order, if granted, 
was violated. As noted above, an appellate court will not address 
the merits of an allegation of ineffective assistance of counsel if 
the record presented on appeal is inadequate for such a review. 
State v. Becerra, supra. It appears that an evidentiary hearing 
would be necessary to determine the potential merits of this spe- 
cific allegation of ineffective assistance of counsel. 

With respect to the allegations that Clark’s trial counsel was 
ineffective for failing to challenge the State’s request to amend 
the information, for failing to move to strike the testimony of 
James, and for failing to request a lesser-included offense 
instruction, Clark has failed to demonstrate sufficient prejudice. 
We specifically make no finding regarding whether counsel’s 
performance was, in fact, deficient in any of these specific 
instances. With respect to the allegation that Clark’s trial coun- 
sel was ineffective for failing to object to the introduction of a 
photograph of Martinez on the basis of the State’s failure to dis- 
close the exhibit prior to trial, we are without sufficient record 
to make a determination. 
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V. CONCLUSION 

We find the issue of whether the trial court erred in overrul- 
ing Clark’s motion to suppress to be immaterial to the charge for 
which Clark was convicted. We find no reversible error by the 
trial court concerning the court’s ruling allowing the State to 
amend the information, ruling allowing the testimony of James, 
and not giving a lesser-included offense instruction. Clark has 
failed to sustain his burden on appeal to demonstrate ineffective 
assistance of counsel. For these reasons, Clark’s conviction is 


affirmed. 
AFFIRMED. 


DEAN KELLER, APPELLANT, V. CALVIN R. BONES AND 
AUDREY J. BONES, TRUSTEES OF THE CALVIN R. 
AND AUDREY J. BONES FAMILY TRUST, APPELLEES. 
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1. Summary Judgment: Appeal and Error. Summary judgment is proper only when 
the pleadings, depositions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as to the ultimate infer- 
ences that may be drawn from those facts and that the moving party is entitled to judg- 
ment as a matter of law. In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom the judgment is 
granted and gives such party the benefit of all reasonable inferences deducible from 
the evidence. 

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

3. Contracts: Specific Performance: Proof. A party who seeks to compel specific per- 
formance of a written contract has the burden of proving the contract. 

4. Contracts: Offers to Buy or Sell: Acknowledgments: Proof. An express contract is 
proved by evidence of a definite offer and unconditional acceptance. 

5. Contracts: Offers to Buy or Sell: Acknowledgments. Where an offer requires a 
promise on the part of an offeree, a communicated acceptance is essential. 

6. Contracts: Acknowledgments. Acceptance cannot become effective to create a con- 
tract until some irrevocable element occurs which places the acceptance beyond the 
power or control of the sender. 

7. Contracts: Offers to Buy or Sell: Acknowledgments. The offeror has a right to pre- 
scribe in his offer any conditions as to time, place, quantity, mode of acceptance, or 
other matters which it may please him to insert in and make a part thereof, and the 
acceptance, to conclude the agreement, must in every respect meet and correspond 
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with the offer, neither falling short of nor going beyond the terms proposed, but 
exactly meeting them at all points and closing with them just as they stand, and in the 
absence of such an acceptance, subsequent words or acts of the parties cannot create 
a contract. 

8. Contracts: Offers to Buy or Sell: Acknowledgments: Time. That the acceptance of 
an offer must be made within the time specified in the offer is a general rule of law. 
The power to create a contract by acceptance of an offer terminates at the time spec- 
ified in the offer. Under a provision specifically designating the time within which 
notice must be given, that time is of the essence, and such provision is to be strictly 
construed. 

9. Contracts: Offers to Buy or Sell: Acknowledgments. A binding contract can result 
from the oral acceptance of a counteroffer. 


Appeal from the District Court for Lincoln County: JoHN P. 
Murpny, Judge. Affirmed. 


Mark R. McKeone and Robert D. Dawson, of Hart Law 
Office, P.C., for appellant. 


Claude E. Berreckman, Jr., and Kelly L. Sudbeck, of 
Berreckman & Berreckman, P.C., for appellees. 


HANNON and SIEveERS, Judges, and BLUE, District Judge, 
Retired. 


HANNON, Judge. 
INTRODUCTION 

The buyer of real estate sued the sellers for specific perfor- 
mance of an alleged contract for sale of the real estate after the 
sellers failed to appear at the closing. The sellers asserted that 
no contract existed (1) because the sellers’ acceptance was not 
communicated to the buyer within the time specified in the offer 
and the attempted acceptance thus became a counteroffer and 
(2) because the buyer did not communicate to the sellers that he 
accepted their counteroffer. Both parties moved for summary 
judgment, and the district court for Lincoln County granted the 
sellers’ motion, finding that no contract existed because no 
timely communication of acceptance by the sellers’ agent to the 
buyer had occurred to create a binding contract. The buyer 
appeals, alleging that the trial court erred in (1) finding that the 
sellers’ acceptance required communication of that acceptance 
to the buyer and (2) finding that the buyer did not waive the late 
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communication of the acceptance. We hold that (1) communica- 
tion of acceptance during the time limited by the offer is neces- 
sary to create a binding contract, (2) a late acceptance consti- 
tutes a counteroffer which must be accepted, (3) the buyer did 
not accept the sellers’ counteroffer, and (4) the doctrine of 
waiver cannot apply in this case. Accordingly, we find that the 
trial court was correct in.granting a summary judgment of dis- 
missal in the sellers’ favor , and we therefore affirm. 


SUMMARY OF EVIDENCE 

The material facts in this case are undisputed. Calvin R. 
Bones and Audrey J. Bones are the trustees of the Calvin R. and 
Audrey J. Bones Family Trust. The trust owns, inter alia, a ranch 
in Lincoln County, Nebraska, which is the subject of this dis- 
pute. On June 11, 1997, the Boneses listed the ranch for sale 
with a real estate agent in North Platte, Nebraska, called Agri 
Affiliates, Inc. (agent). According to the listing agreement 
between the Boneses and their agent, if the listing sold to the 
current tenants, Lydic Brothers, the agent would receive only a 
1-percent commission. On the other hand, if the listing sold to 
anyone else, the agent would receive a 6-percent commission. 

On July 17, 1997, Dean Keller submitted an offer to buy the 
ranch to the agent in the form of a “Real Estate Purchase 
Agreement” (offer) and made an earnest money deposit of 
$49,000 payable to the agent. The offer was for $490,000 and by _ 
its own terms would be withdrawn if not accepted by July 21 at 
5 p.m. At 4:53 p.m. on July 21, the Boneses faxed a signed copy 
of the offer to their agent. Paragraph 15 of the offer states in part 
that “[u]pon execution by Seller, this agreement shall become a 
binding contract.” Loren Johnson, the agent’s representative, did 
not telephone Keller to inform him of the Boneses’ acceptance 
until 5:12 p.m. on July 21 and did so by leaving a voice message 
on Keller’s answering machine. 

On July 22, 1997, Don Lydic, a representative of Lydic 
Brothers, informed the Boneses and the agent that Lydic 
Brothers would match Keller’s offer for the ranch. The Boneses 
wanted to accept Don Lydic’s offer and sell the ranch to Lydic 
Brothers. Later that same day, the agent asked Keller if he would 
be willing to release the Boneses from the agreement and “back 
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out” of the deal. Keller refused and asserted that he wanted to go 
forward with the sale. 

The Boneses unequivocally informed Keller on December 5, 
1997, that they would not sell the ranch to him. After the 
Boneses failed to close on December 10, 1997—the date set in 
the offer—Keller brought suit against the Boneses seeking spe- 
cific performance and other relief. Both parties made motions 
for summary judgment. On January 5, 1999, the district court 
for Lincoln County found in favor of the Boneses’ motion and 
dismissed the case at Keller’s cost. Keller now appeals. 


ASSIGNMENTS OF ERROR 

Specifically, Keller alleges that the trial court erred in (1) 
holding that acceptance of the offer required communication to 
Keller despite contrary language in the offer, (2) finding that a 
contract did not exist despite that Keller waived the late com- 
munication of the acceptance, (3) sustaining the Boneses’ 
motion for summary judgment, and (4) overruling Keller’s 
motion for summary judgment. 


STANDARD OF REVIEW 

{1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Parker v. Lancaster Cty. Sch. Dist. No. 001, 256 
Neb. 406, 591 N.W.2d 532 (1999). In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences 
deducible from the evidence. Id. 

[2] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. State v. Hittle, 257 Neb. 344, 598 N.W.2d 
20 (1999). 


ANALYSIS 
Essentially, this case presents one question—did a contract 
exist between Keller and the Boneses for the sale of the 
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ranch?—a question which depends on whether Keller’s offer 
was validly accepted. If no contract existed, then granting the 
Boneses’ summary judgment was proper, but if a contract did 
exist, then the district court committed error and its order must 
then be reversed. Keller’s first two assignments of error relate to 
the question of whether a contract was created, and his second 
two assignments necessarily turn upon the answer to that 
question. 

[3,4] “A party who seeks to compel specific performance of a 
written contract has the burden of proving the contract.” Pribil 
v. Ruther, 200 Neb. 161, 163, 262 N.W.2d 460, 462 (1978). 
Further, “[a]n express contract is proved by evidence of a defi- 
nite offer and unconditional acceptance.” Jd. Accordingly, for 
the Boneses to be entitled to summary judgment, the evidence 
must show there is no material issue of fact on the issue of the 
existence of the contract. In this case, it was possible for a con- 
tract to have been formed (1) by the Boneses’ timely acceptance 
of Keller’s offer to buy or (2) by the Boneses’ late acceptance 
constituting a counteroffer which Keller could then accept. 


Possible Contract From Boneses’ Acceptance of Keller's Offer. 

Keller argues that the Boneses accepted his offer and that the 
contract became binding the moment the Boneses signed the 
offer due to the language in paragraph 15 as cited above. 

[5] “Where the offer requires a promise on the part of the 
offeree, a communicated acceptance is essential.” Pribil, 200 
Neb. at 163, 262 N.W.2d at 462. See, also, Wilkie v. Banse, 166 
Neb. 138, 144, 88 N.W.2d 181, 185 (1958) (“{w]here the offer 
requires a promise on the part of the offeree, a communicated 
acceptance is essential”). In its most basic sense, the offer in this 
case was a buyer’s promise to purchase real estate for a certain 
amount if the seller promised to sell. In this way, the present 
case falls under the rule articulated above so that the Boneses’ 
acceptance must have been communicated to Keller in order for 
the acceptance to be valid. 

We believe Pribil controls here because, as in Pribil, this case 
lacks an effective communication to the offeror to create a con- 
tract. In Pribil, the Nebraska Supreme Court addressed facts 
similar to this case and found that no contract existed between 
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the seller of real estate and the buyer who made an offer like 
Keller’s. Pribil turned on the timing of the seller’s communica- 
tion of the acceptance. The chronology of events in Pribil was 
that the seller signed and delivered the offer to the seller’s agent, 
then the seller called the buyer and rejected the buyer’s offer, 
and then the seller’s agent mailed the buyer’s offer, which had 
been signed by the seller, to the buyer. Pribil concluded that 
“(t]he signing of the acceptance of the Uniform Purchase 
Agreement by the defendant did not make the contract effective. 
It was necessary that there be some communication of the 
acceptance to the plaintiff.” 200 Neb. at 163, 262 N.W.2d at 462. 
Because the seller made the rejection first and before the signed 
offer left his control, no contract existed in that case. 

[6] The analysis in Pribil clearly controls the outcome of the 
issue in this case. Neither the Boneses’ act of signing the offer, 
albeit before the offer expired, nor the Boneses’ act of faxing a 
signed copy to their agent constituted the requisite “communi- 
cation” to the buyer in order to form a binding contract. Pribil 
explains that acceptance cannot become effective to create a 
contract until some irrevocable element occurs which places the 
acceptance “beyond the power or control of the sender.” 200 
Neb. at 163, 262 N.W.2d at 462. Neither of the Boneses’ actions 
described above fulfills this requirement, because the accep- 
tance never left their control. 

Keller argues that Pribil v. Ruther, 200 Neb. 161, 262 N.W.2d 
460 (1978), is distinguishable, because Keller’s offer included a 
clause which purported to make the contract binding at the 
moment the Boneses signed it. He also argues that parties are 
free to create their own terms of contracting as long as the terms 
do not violate public policy. In his brief, Keller spends consid- 
erable effort describing how paragraph 15 does not violate pub- 
lic policy. Irrespective of whether a similar clause existed in the 
Pribil offer and even in light of the parties’ freedom to contract 
as they choose, Keller cannot escape the requirement in 
Nebraska contract law that acceptance must be communicated to 
the offeror. Furthermore, while we agree that the parties are free 
to create the terms of their own contract, we are considering not 
the terms of the parties’ contract but whether the parties entered 
into one. 
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[7,8] With respect to the voice message left on Keller’s 
answering machine shortly after the deadline had passed, we 
find that the message could not constitute an acceptance of 
Keller’s offer. In Kline v. Metcalfe Construction Co., 148 Neb. 
357, 361-62, 27 N.W.2d 383, 386 (1947), the Nebraska Supreme 
Court stated: 

“[Tjhe offerer has a right to prescribe in his offer any con- 
ditions as to time, place, quantity, mode of acceptance, or 
other matters which it may please him to insert in and 
make a part thereof, and the acceptance, to conclude the 
agreement, must in every respect meet and correspond 
with the offer, neither falling short of nor going beyond the 
terms proposed, but exactly meeting them at all points and 
closing with them just as they stand, and, in the absence of 
such an acceptance, subsequent words or acts of the parties 
cannot create a contract.” 
In Wolf v. Tastee Freez Corp., 172 Neb. 430, 432, 109 N.W.2d 
733, 735 (1961), the court stated: 
That the acceptance of an offer must be made within the 
time specified in the offer is a general rule of law. . . . “The 
power to create a contract by acceptance of an offer termi- 
nates at the time specified in the offer . . . .’” We believe that 
under a provision specifically designating the time within 
which notice must be given, that time is of the essence, and 
such provision is to be strictly construed. 
Keller’s offer required that the Boneses accept in writing by 
5 p.m. on July 21, 1997, through registered mail or delivering 
the acceptance to Keller personally. Additionally, paragraph 15 
of the offer states in part, “Time is of the essence of this agree- 
ment and each and every provision hereof.” The voice message 
left on Keller’s answering machine was not in writing, occurred 
after the deadline, and was not delivered by the means specified 
in the offer; thus, it could not constitute an acceptance. 


Possible Contract Resulting From Waiver From Keller. 

[9] The Boneses’ late acceptance could constitute a coun- 
teroffer. A binding contract can result from the oral acceptance 
of such a counteroffer. See Kline, supra (holding that acceptance 
which imposed conditions different from offer and which was 
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acted upon by original offeror constituted counteroffer which 
was accepted); Reynolds & Maginn v. Omaha General Iron 
Works, 105 Neb. 361, 180 N.W. 584 (1920) (concluding that 
oral acceptance of written offer is sufficient to satisfy statute of 
frauds if person making offer is party charged). The Boneses’ 
signing of the offer by Keller would constitute the written 
embodiment of the counteroffer, and its oral acceptance by 
Keller could have resulted in a contract. However, Keller does 
not rely upon this theory, and in any event, there was no com- 
munication from Keller to the Boneses or their agent which 
could be interpreted as an acceptance of any counteroffer from 
the Boneses. 

Rather, Keller argues waiver, claiming that he was willing to 
go forward with the contract despite the Boneses’ failure to 
accept within the specified time and in the specified manner. We 
note that in Kline, supra, the majority of the Nebraska Supreme 
Court chose to address this type of situation under an acceptance 
analysis rather than a waiver analysis, as the lone dissenter in 
that case chose. We are bound to and also agree with the major- 
ity’s view that the acceptance approach is correct and that the 
waiver approach is not, and we add simply that in reality, the 
name attached to Keller’s action or purported action is not sig- 
nificant in deciding this case. There was no communication 
from Keller to the Boneses or their agent which could be inter- 
preted either as a waiver of the Boneses’ failure to accept within 
the time specified or as an acceptance of a counteroffer. 

Keller argues that he waived any objection to the timeliness 
of the Boneses’ acceptance vis-a-vis the voice message. This 
result would lead to holding that the Boneses’ counteroffer was 
deemed accepted because not specifically rejected by Keller. 
Notwithstanding its illogical conclusion, Keller’s waiver argu- 
ment cannot stand for other reasons as well. 

Paragraph 3 of the offer states: 

In the event any contingency to this contract has not been 
eliminated or satisfied within the time limits and pursuant 
to the provisions hereof, Buyer may elect to waive the spe- 
cific contingency by written notice of such waiver to the 
Seller. In the event Buyer does not waive the contingency, 
the contract resulting from the Seller’s acceptance hereof 
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shall be deemed null and void and the earnest money 

deposit shall be returned to Buyer. 
Even if Nebraska law allowed Keller to make a waiver, this pro- 
vision shows that he did not even comply with the terms of his 
own offer in making such a waiver. The provision required 
Keller to notify the Boneses of any waiver in writing. The 
record shows no evidence of such a writing despite Keller’s bur- 
den to produce one. 


CONCLUSION 
For the foregoing reasons, we affirm the district court’s order 
granting summary judgment in favor of the Boneses because no 
contract existed. 
AFFIRMED. 


IN RE ADOPTION OF LESLIE P. 
SHANNON P., APPELLANT, V. AMY C., APPELLEE. 
604 N.W.2d 853 


Filed January 18, 2000. No. A-99-146. 


1. Adoption: Appeal and Error. Appeals in adoption proceedings are reviewed by an 
appellate court for error appearing on the record. 

2. Appeal and Error. As to questions of law, an appellate court is obligated to reach its 
conclusions independent of the determinations of the trial court. 

3. Service of Process: Notice. A reasonably diligent search for the purpose of justify- 
ing service by publication does not require the use of all possible or conceivable 
means of discovery, but is such an inquiry as a reasonably prudent person would make 
in view of the circumstances and must extend to those places where information is 
likely to be obtained and to those persons who, in the ordinary course of events, would 
be likely to receive news of or from the absent person. 

4. Service of Process. Whether all reasonable means in a reasonably diligent search 
have been exhausted must be determined by the circumstances of each particular case. 

5. ___. A search which makes no effort to determine where the subject of the search was 
last known to be and which makes no effort to check whether the subject is still there 
cannot be considered reasonably diligent. 

6. Constitutional Law: Parental Rights: Child Custody. The right of parents to main- 
tain custody of their children is a natural right protected by the Constitution; such 
parental right is subject to the paramount interest which the public has in the protec- 
tion of the rights of a child. 

7. Due Process: Parental Rights. Persons faced with forced dissolution of their 
parental rights have a more critical need for procedural protections than do those 
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resisting State intervention into ongoing family affairs. When the State moves to 
destroy weakened familial bonds, it must provide the parents with fundamentally fair 
procedures. 


Appeal from the County Court for Dawson County: LLoyp G. 
KAUFMAN, Judge. Reversed and remanded with direction. 


Michael E. Piccolo, of Clough, Dawson, Piccolo & Jones, for 
appellant. 


Blaine T. Gillett and James C. Bocott, of Ruff Nisley & 
Lindemeier, for appellee. 


HANNON and INBopy, Judges, and BuCKLEy, District Judge, 
Retired. 


HANNON, Judge. 

This is an appeal by Shannon P,, the father of Leslie P., a child 
born on September 30, 1992, from an order denying Shannon’s 
motion to set aside a decree of adoption allowing Rex C., the 
present husband of Leslie’s mother, Amy C., to adopt Leslie. 
The motion to vacate was based upon the incorrect and mis- 
leading, if not perjurious, affidavit filed by Amy to obtain ser- 
vice by publication upon Shannon in the adoption proceedings. 
We conclude the trial court erred in denying Shannon’s motion. 
Accordingly, we reverse, and remand with direction to set aside 
the decree of adoption. 


INTRODUCTION 

Shannon and Amy were divorced in September 1995 in 
Lincoln County, Nebraska. Amy was awarded custody of Leslie, 
subject to reasonable visitation reserved for Shannon. In 
September 1996, Amy married Rex. In June 1998, Amy and Rex 
filed a petition for adoption in the Dawson County Court pray- 
ing that Rex be allowed to adopt Leslie. Amy moved for and 
received an order for service by publication upon the basis of an 
affidavit, stating, in summary, (1) that Shannon has had no con- 
tact of any sort with Leslie since September 1997; (2) that Amy 
has had no contact whatsoever with Shannon since September 
1997; (3) that after diligent investigation and inquiry, Amy was 
unable to ascertain and does not know the whereabouts of 
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Shannon; and (4) that Amy has contacted all relatives of 
Shannon whose addresses are known to her and has been told 
that they do not know where Shannon is living or how to get in 
touch with him. On November 17, 1998, Shannon filed a motion 
to vacate and set aside the decree of adoption, filed on July 15, 
1998, on the basis that Amy’s affidavit was fraudulent, mislead- 
ing, and was used by Amy to deceive and misrepresent crucial 
facts to the court in her plea for substitute service. Additionally, 
Shannon asserted that Amy could have contacted him with 
“minimal effort.” 


SUMMARY OF EVIDENCE 

At trial, Amy admitted that in January 1998, she and Shannon 
had a brief conversation on the telephone, but testified that 
Shannon did not let her know where he was living. On that same 
day, she also spoke by telephone with Shannon’s father and 
stepmother; however, she admitted that she did not ask them if 
they knew the whereabouts of Shannon. She testified that 
Shannon may have left telephone messages on her answering 
machine in April and June 1998, but that he did not leave a num- 
ber where he could be reached and that she did not know his 
whereabouts. Amy admitted that in July 1998, Shannon spoke 
briefly with Leslie, but at that time, Amy did not ask Shannon 
where he was living because she did not talk to him. From 
December 1997 to June 1998, Amy did not receive any corre- 
spondence from Shannon indicating his whereabouts or his 
address. 

Amy admitted that her only investigation or inquiry as to 
Shannon’s whereabouts occurred in November 1997 when she 
called Shannon’s father and stepmother’s residence in Auburn, 
Kansas, and left a message on their answering machine asking 
them if they knew Shannon’s whereabouts. She testified that 
they never called her back. She admitted that she did not call any 
other relatives of Shannon, nor did she call Shannon’s grand- 
mother who lived in Hamilton, Kansas. Shannon and Amy had 
lived with the grandmother for 1 month during their marriage. 
She also testified that she did not contact any of Shannon’s sib- 
lings to locate Shannon because she did not know where any of 
them lived. 
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She testified that since the divorce, Shannon has lived at sev- 
eral residences; that she has lived in Farnam, Nebraska, with 
Leslie for 2 years 5 months; that after she was divorced from 
Shannon in 1995, she kept in contact with the Lincoln County 
Attorney’s office to try to obtain child support from Shannon; 
that she did not try to locate Shannon through the county attor- 
ney’s office; and that she received child support in January 1998 
through garnishment of an “unemployment check.” 

Shannon, his father, and his stepmother testified. Their evi- 
dence established that Shannon lived in Arnold, Nebraska, and 
that then, he moved to Hamilton, Kansas, where his family 
lived, and where Shannon and Amy had lived for a time during 
their marriage. Their evidence established several incidents of 
telephone contact between Amy and Leslie on the one hand and 
Shannon, his father, his stepmother, and his grandmother on the 
other during 1997 and 1998. Their evidence would establish that 
any reasonable person would have inquired as to Shannon’s 
whereabouts from the members of his extended family who 
were clearly permanently located in a certain area in Kansas. We 
do not review this evidence because, as discussed later in this 
opinion, the invalidity of Amy’s affidavit is clearly established 
by Amy’s own testimony. 


ASSIGNMENTS OF ERROR 
Simplified, Shannon alleges that the trial court erred in not 
sustaining his motion to vacate and set aside the decree of adoption. 


STANDARD OF REVIEW 

[1,2] Appeals in adoption proceedings are reviewed by an 
appellate court for error appearing on the record. In re 
Guardianship of T.C.W., 235 Neb. 716, 457 N.W.2d 282 (1990). 
As to questions of law, an appellate court is obligated to reach 
its conclusions independent of the determinations of the 
trial court. Boyles v. Hausmann, 246 Neb. 181, 517 N.W.2d 
610 (1994). 


DISCUSSION 
Shannon argues that the affidavit in support of substitute ser- 
vice, prepared by Amy and filed with the county court, alleging 
that she made a diligent investigation and inquiry as to 
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Shannon’s whereabouts, was false and misleading, and perpe- 
trated a fraud upon the county court. We agree. Even if only 
Amy’s testimony at trial is accepted as true, it establishes that 
the affidavit is clearly false and misleading. If the evidence of 
Shannon and his witnesses is accepted, Amy’s affidavit is one of 
the most blatant cases of perjury by affidavit the members of 
this court have had the misfortune of encountering in our rather 
lengthy legal careers. 

The statute authorizing substitute service by publication, 
Neb. Rev. Stat. § 25-517.02 (Reissue 1995), provides: 

Upon motion and showing by affidavit that service can- 
not be made with reasonable diligence by any other 
method provided by statute, the court may permit service 
to be made (1) by leaving the process at the defendant’s 
usual place of residence and mailing a copy by first-class 
mail to the defendant’s last-known address, (2) by publica- 
tion, or (3) by any manner reasonably calculated under the 
circumstances to provide the party with actual notice of the 
proceedings and an opportunity to be heard. 

[3,4] In In re Interest of A.W., 224 Neb. 764, 766, 401 N.W.2d 
477, 479 (1987), the Nebraska Supreme Court found: 

A reasonably diligent search for the purpose of justify- 
ing service by publication does not require the use of all 
possible or conceivable means of discovery, but is such an 
inquiry as a reasonably prudent person would make in | 
view of the circumstances and must extend to those places 
where information is likely to be obtained and to those per- 
sons who, in the ordinary course of events, would be likely 
to receive news of or from the absent person. 

The court further stated, “Whether all reasonable means have 
been exhausted must be determined by the circumstances of 
each particular case.” Id. 

In the instant case, Amy stated in her affidavit that Shannon 
made no contact of any sort with Leslie since September 1997 
and that she had not had any contact with Shannon since 
September 1997. At the hearing, she admitted that she had a 
brief conversation with Shannon in January 1998 and that 
Shannon may have left telephone messages on her answering 
machine in April and June 1998. She also testified that Shannon 
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spoke briefly with Leslie in July 1998. Amy’s testimony at trial 
clearly contradicts her affidavit. 

Her affidavit also stated that after diligent investigation and 
inquiry, she was unable to ascertain and did not know the where- 
abouts of Shannon. At the hearing, Amy admitted that her only 
inquiry as to Shannon’s whereabouts consisted of one attempted 
telephone call to Shannon’s parents’ home, which resulted in a 
message left on an answering machine. She testified that she did 
not call any other relative of Shannon. She admitted that she did 
not contact Shannon’s grandmother, whom she had lived with 
during her marriage to Shannon. She also testified that she did 
not contact any of Shannon’s siblings. In her affidavit, Amy 
swore that she was told by Shannon’s relatives that she did con- 
tact, that they did not know Shannon’s whereabouts or even how 
to contact him. Her testimony at the hearing establishes that she 
did not contact any of them. 

{5] It is clear from the testimony and Amy’s admissions that 
Amy did not make the inquiry that a reasonably prudent person 
would have made under these circumstances. We also find that 
her inquiry did not extend to those places or people where infor- 
mation would have likely been obtained. “[A] search which 
makes no effort to determine where the subject of the search was 
last known to be and which makes no effort to check whether 
the subject is still there cannot be considered reasonably dili- 
gent.” In re Interest of A.W., 224 Neb. at 768, 401 N.W.2d at 
480. Assuming that Amy did not actually know where Shannon 
was, there were so many leads she did not follow that we do not 
hesitate to hold as a matter of law that Amy’s affidavit was inad- 
equate and violated Shannon’s fundamental due process rights. 

On the basis of plain error, we also point out an equally inad- 
equate aspect of the proceeding, which would also require the 
granting of the motion to set aside the decree. Neb. Rev. Stat. 
§ 25-520.01 (Reissue 1995) provides: 

In any action or proceeding of any kind or nature... 
where a notice by publication is given as authorized by 
law, a party instituting or maintaining the action or pro- 
ceeding with respect to notice or his attorney shall within 
five days after the first publication of notice send by 
United States mail a copy of such published notice to each 
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and every party appearing to have a direct legal interest in 
such action or proceeding whose name and post office 
address are known to him. Proof by affidavit of the mail- 
ing of such notice shall be made by the party or his attor- 
ney and shall be filed with the officer with whom filings 
are required to be made in such action or proceeding 
within ten days after mailing of such notice. Such affidavit 
of mailing of notice shall further be required to state that 
such party and his attorney, after diligent investigation and 
inquiry, were unable to ascertain and do not know the post 
office address of any other party appearing to have a direct 
legal interest in such action or proceeding other than those 
to whom notice has been mailed in writing. 

A review of the record does not show that Amy complied with 

this statute by mailing a copy of the published notice to Shannon 

at his last known address. 

In Farmers Co-op. Mercantile Co. v. Sidner, 175 Neb. 94, 
120 N.W.2d 537 (1963), the estate had not sent a party with a 
contingent claim a copy of the published notice, and the 
claimant argued this was a jurisdictional defect to the order bar- 
ring claims. The Nebraska Supreme Court stated that in order to 
determine whether or not the court was without jurisdiction to 
bar claims, it was necessary to ascertain the true meaning of “a 
direct legal interest in the action or proceeding,” id. at 97-98, 
175 N.W.2d at 539, as it appears in § 25-520.01, “R. S. Supp., 
1961,” id. at 98, 175 N.W.2d at 540. The court held that the 
unliquidated damage claim asserted by the claimant in its peti- 
tion was not a direct legal interest in the estate and that there- 
fore, the claimant had no right or rights to the notice and affi- 
davit under the provisions of § 25-520.01. The rights of a parent 
with visitation rights and the duty to support under a district 
court decree are clearly distinguishable from the rights of a con- 
tingent claimant in an estate. 

[6,7] The Nebraska Supreme Court in In re Interest of W., 217 
Neb. 325, 330, 348 N.W.2d 861, 865 (1984), stated: “[T]he right 
of parents to maintain custody of their children is a natural right 
protected by the Constitution, such parental right is subject to 
the paramount interest which the public has in the protection of 
the rights of a child.” Moreover, in termination of parental rights 
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cases, the Nebraska Supreme Court has stated that “ ‘persons 
faced with forced dissolution of their parental rights have a 
more critical need for procedural protections than do those 
resisting state intervention into ongoing family affairs. When 
the State moves to destroy weakened familial bonds, it must 
provide the parents with fundamentally fair procedures.’” In re 
Interest of L.V., 240 Neb. 404, 412, 482 N.W.2d 250, 256 
(1992), quoting Santosky v. Kramer, 455 U.S. 745, 102 S. Ct. 
1388, 71 L. Ed. 2d 599 (1982). 

It is clear that a parent with constitutional rights to a child has 
the direct legal interest referred to in § 25-520.01 and that fail- 
ure to follow § 25-520.01 would result in a jurisdictional defect 
in the adoption proceedings. 

We conclude that because Shannon was denied proper notifi- 
cation of the adoption proceedings, as clearly required by the 
statutes of this state, the county court lacked jurisdiction to grant 
the adoption decree and that therefore, the decree must be set 
aside. Accordingly, we reverse, and remand the decision of the 
trial court with direction to vacate the decree of adoption dated 
July 15, 1998. 

REVERSED AND REMANDED WITH DIRECTION. 


ELISA C. WEAVER, INDIVIDUALLY AND AS NEXT FRIEND OF DEVON 
E. WEAVER, A MINOR CHILD, APPELLANT, V. DON MARTIN 
COMPTON III, APPELLEE. 

605 N.W.2d 478 


Filed February 1, 2000. No. A-98-1269. 


1. Actions: Paternity: Child Support: Equity. While a paternity action is one at law, 
the award of child support in such an action is equitable in nature. 

2. Paternity: Child Support: Appeal and Error. A trial court’s award of child support 
in a paternity case will not be disturbed on appeal in the absence of an abuse of dis- 
cretion by the trial court. 

3. Alimony: Child Support: Appeal and Error. The ultimate test for determining the 
appropriateness of awards of alimony and child support is reasonableness as deter- 
mined by the facts of each case, and the trial court’s determination normally will be 
affirmed in the absence of an abuse of discretion. 

4. Actions: Paternity: Child Support. Child support in a patemity action is to be deter- 
mined in the same manner as in cases of children bom in lawful wedlock. 
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5. Child Support. An out-of-wedlock child has the statutory right to be supported to the 
same extent and in the same manner as a child born in lawful wedlock; the resulting 
duty of a parent to provide such support may, under appropriate circumstances, 
require the award of retroactive child support. 

6. Paternity: Child Support: Rules of the Supreme Court. It is entirely appropriate 
to use the Nebraska Child Support Guidelines in determining the amount of retroac- 
tive support to award a child born out of wedlock. 

7. Equity: Estoppel. Equitable estoppel is an affirmative defense. 

8. Pleadings: Appeal and Error. An affirmative defense must be raised in the plead- 
ings to be considered by a trial court and on appeal. 

9. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, elects to 
act or to refrain from action, but the selected option results in a decision which is 
untenable and unfairly deprives a litigant of a substantial right or a just result in mat- 
ters submitted for disposition through the judicial system. 

10. Pleadings: Appeal and Error. It is not error for a court to fail to grant relief which 
was not requested in the petition. 

11. Attorney Fees. Attomey fees are recoverable in Nebraska only when provided for by 
law or allowed by custom. 

12. Actions: Paternity: Attorney Fees. Since 1994, Neb. Rev. Stat. § 43-1412 (Reissue 
1998) has allowed for attorney fees in paternity actions. 


Appeal from the District Court for Sarpy County: WILLIAM B. 
ZASTERA, Judge. Affirmed as modified. 


Van A. Schroeder and Cindy Bassett-McGann, of Bertolini, 
Schroeder & Blount, for appellant. 


Edith T. Peebles and Lisa M. Line, of Brodkey, Cuddigan, 
Peebles & Kaplan, for appellee. 


HANNON, MUES, and INBOoDY, Judges. 


HANNON, Judge. 
INTRODUCTION 

On March 21, 1997, Elisa C. Weaver sued Don Martin 
Compton III to establish the paternity of her daughter, Devon E. 
Weaver, who was born on March 27, 1992, to obtain child sup- 
port for Devon and other relief. At trial, Don stipulated to pater- 
nity. The trial court determined paternity and, inter alia, awarded 
custody to Elisa with visitation to Don, awarded Elisa $440 per 
month child support, and required Don to pay 50 percent of any 
work-related day-care expenses and 50 percent of nonreim- 
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bursed medical and dental expenses. The trial court denied 
retroactive support, but awarded Elisa $3,080 as “arrearage,” 
payable at $40 per month, and required each party to pay his or 
her own attorney fees. Elisa appeals, alleging the trial court 
erred in not awarding retroactive child support, retroactive day- 
care expenses, retroactive medical expenses, and attorney fees. 
We conclude that the $3,080 arrearage could be nothing other 
than an award for retroactive support; that the $3,080 sum was 
a reasonable award in view of the payments Don and his parents 
made for the support of Devon; that Elisa did not pray for a 
retroactive allowance of day-care and medical expenses and that 
therefore, the court did not err in not allowing them; but that the 
trial court erred in not allowing Elisa attorney fees. We therefore 
affirm the trial court’s order, except the denial of attorney fees, 
which we modify to allow Elisa a reasonable fee. 


BACKGROUND 

In 1992, Elisa lived with her parents in San Diego, California, 
where she gave birth to Devon. Elisa testified that after Devon 
was born, Don paid one-half of the birthing expenses and child 
support for 3 months, but that after that, he did not pay anything 
until September 1994, After September 1994, Elisa did receive 
support payments from Don personally and through Don’s 
mother and stepfather. Those amounts will be summarized later 
in this opinion. 

Elisa now lives with Devon in Bellevue, Nebraska. Elisa is 
employed as a claims analyst at a bank, and she provides health 
insurance for Devon. Devon was born with congenital hypothy- 
roidism, which requires ongoing medical care. At the time of 
trial, Devon was attending school, and day-care expenses for her 
averaged approximately $79 a week. 

In 1992, Don moved from Omaha to Virginia. Don has visited 
Devon approximately three times in 6 years, the most recent vis- 
itation occurring in February 1997. Don testified that in 1993, he 
was a full-time student but did not finish college and that at the 
time of trial, he was employed as a “membership cashier.” Don’s 
gross income and net monthly income will be summarized later 
in this opinion. 
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Don testified that in 1992, he and Elisa entered into a financial 
agreement requiring him to provide $200 a month child support 
for Devon. Don testified that he could have added Devon to his 
insurance policy so that Devon would be covered under two poli- 
cies but that after talking to Elisa about it, she felt it was unnec- 
essary because she had her own insurance. In May 1997, Don 
was married, and he now has two stepchildren, ages 9 and 11. 

Brenda Trask, Don’s mother, testified that since Devon’s 
birth, Elisa had occasionally called her asking for assistance. 
Brenda testified that she and her husband provided Elisa with an 
apartment, paid for utility bills on occasion, and loaned her 
approximately $600. Brenda and her husband also provided 
Elisa with a car, which they delivered to Elisa in Omaha. 

Brenda testified that she and her husband traveled from 
Virginia to Omaha once or twice a year to visit Devon and that 
they were happy to care for Devon. When they came, they pur- 
chased clothing, toys, and other items for Devon. Brenda also 
testified that upon request, they provided Elisa with payments 
for medical bills for Devon, but that she did not know whether 
Elisa ever received any reimbursement from her health-care 
provider. Brenda and her husband also made payments for the 
support of Devon, which will be summarized later. 

. The trial court determined (1) that Don is the natural father of 
Devon and that Don should pay child support in the amount of 
$440 commencing on October 1, 1998; (2) that an “arrearage” 
in the amount of $600 be paid at the rate of $40 per month com- 
mencing October 1, 1998, until paid in full; (3) that Elisa was 
not entitled to retroactive child support dating back to the birth 
of Devon because the doctrine of equitable estoppel precluded 
her; (4) that Don be awarded specific visitation with Devon; and 
(5) that both parties pay for their own attorney fees and that all 
costs of this action be charged to Don. By supplemental order 
filed September 30, 1998, the trial court modified the decree on 
its own motion, providing (1) that the arrearage be increased to 
$3,080 to be paid at the rate of $40 a month and that such arrear- 
age “shall not be subject to interest in the gross amount, but 
shall become subject to interest for non-payment of any install- 
ment”; (2) that Don shall be responsible for 50 percent of any 
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work-related day-care expenses; (3) that Don shall be responsi- 
ble for 50 percent of the nonreimbursed medical and dental 
expenses; and (4) that Don carry Devon on any health insurance 
that is available through his employment. 


ASSIGNMENTS OF ERROR 

Elisa appeals, alleging that the lower court erred when it (1) 
determined that Don satisfied his oral agreement with Elisa to 
pay child support for Devon; (2) determined Elisa was precluded 
from an additional amount of retroactive child support under the 
doctrine of estoppel; (3) failed to determine retroactive child sup- 
port pursuant to the Nebraska Child Support Guidelines; (4) 
failed to calculate Don’s share of day-care costs since the birth of 
Devon pursuant to the guidelines; (5) failed to calculate Don’s 
share of medical expenses incurred on behalf of Devon pursuant 
to the guidelines; (6) credited certain amounts of money and 
items paid to Elisa by Don’s parents toward Don’s child support 
obligation; and (7) failed to award Elisa attorney fees. 

Elisa’s first assignment of error alleges that the lower court 
erred when it determined that Don had satisfied his oral agree- 
ment with Elisa to pay child support for Devon. Elisa’s brief 
does not contain any legal or factual discussion regarding this 
claimed error. Errors assigned but not argued will not be 
addressed. Van Ackeren v. Nebraska Bd. of Parole, 251 Neb. 477, 
558 N.W.2d 48 (1997); Goolsby v. Anderson, 250 Neb. 306, 549 
N.W.2d 153 (1996). We note that to an extent, this issue is con- 
sidered as a necessary part of other issues discussed below. 


STANDARD OF REVIEW 

[1] While a paternity action is one at law, the award of child 
support in such an action is equitable in nature. Sylvis v. Walling, 
248 Neb. 168, 532 N.W.2d 312 (1995). 

[2] A trial court’s award of child support in a paternity case 
will not be disturbed on appeal in the absence of an abuse of dis- 
cretion by the trial court. State on behalf of S.M. v. Oglesby, 244 
Neb. 880, 510 N.W.2d 53 (1994). 

[3] The ultimate test for determining the appropriateness of 
awards of alimony and child support is reasonableness as deter- 


966 8 NEBRASKA APPELLATE REPORTS 


mined by the facts of each case, and the trial court’s determination 
normally will be affirmed in the absence of an abuse of discretion. 
Baratta v. Baratta, 245 Neb. 103, 511 N.W.2d 104 (1994). 


DISCUSSION 


Retroactive Child Support. 

Elisa asserts in her third assignment of error that the lower 
court erred when it failed to determine retroactive child support 
in the matter pursuant to the Nebraska Child Support 
Guidelines. 

[4,5] Child support in a paternity action is to be determined 
in the same manner as in cases of children born in lawful wed- 
lock. Neb. Rev. Stat. § 43-1402 (Reissue 1998). An out-of-wed- 
lock child has the statutory right to be supported to the same 
extent and in the same manner as a child born in lawful wed- 
lock; the resulting duty of a parent to provide such support may, 
under appropriate circumstances, require the award of retroac- 
tive child support. State on behalf of Joseph F. v. Rial, 251 Neb. 
1, 554 N.W.2d 769 (1996). The requirement of support begins at 
the time of the birth of the child, whether the child is born in 
lawful wedlock or otherwise. State on behalf of Matchett v. 
Dunkle, 244 Neb. 639, 508 N.W.2d 580 (1993). 

[6] The Nebraska Supreme Court has held that it is “entirely 
appropriate to use the guidelines in determining the amount of 
retroactive support to award a child born out of wedlock.” 
Sylvis, 248 Neb. at 174, 532 N.W.2d at 316. Additionally, the 
Supreme Court has also held that the guidelines are “presump- 
tively applicable in the setting of child support in a paternity 
action.” Id. 

Under paragraph C of the Nebraska Child Support 
Guidelines, the Supreme Court provides that the guidelines shall 
be applied as a rebuttable presumption and that child support 
orders shall be established in accordance with the guidelines 
unless one or both parties have produced sufficient evidence to 
rebut the presumption that the guidelines should be applied. 

We summarize the evidence of Don’s and Elisa’s incomes 
from 1992 to 1997 in the following table: 
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Don’s Gross Don’s Elisa’s Gross Elisa’s 
Year Yr.Income Net Monthly Yr Income Net Monthly 


1992 $11,931 $ 757 $ 8,863 $ 601 
1993 0 0 20,307 1,374 
1994 12,317 832 15,097 1,062 
1995 19,818 1,395 11,837 857 
1996 25,649 1,832 15,003 1,084 
1997 29,964 1,992 16,255 1,172 


The following table shows what would have actually been 
due under the guidelines for the applicable year (assuming that 
the parties’ incomes were as found above and that the payments 
were actually made by Don and his parents to Elisa): 


Due Under Don’s Parents’ 

Year Guidelines Payments by Don Contributions 
1992 $ 1,449 $ 600 $ 0 
1993 600 0 100 
1994 1,884 570 1,000 
1995 3,156 400 2,970 
1996 5,178 3,877 400 
1997 5.604 1,603 0) 

$17,871 $7,050 $4,470 
Total amount due under guidelines $17,871 
Total amount paid 11,520 
Difference between guidelines and payments made $ 6,351 


The above figures do not include the value of a 1991 Nissan 
Stanza purchased by Brenda and her husband and delivered to 
Elisa. Brenda testified that the car was delivered “for Devon.” On 
cross-examination, Brenda testified that she gave Elisa the car 
with the understanding that it was a debt to be repaid, but she then 
testified that she had not received any payments from Elisa. Elisa 
and Brenda both testified that the value of the car was $6,000. 
Elisa testified that $3,000 of the purchase value of the car was 
intended to compensate her because her former car was repos- 
sessed after Don paid only three support payments in 1992, which 
was in violation of their 1992 support agreement. Elisa also testi- 
fied that Brenda’s husband signed the title to the car over to her 
and told her that she did not have to repay him for the car. 
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Equitable Estoppel. 

In its order, the trial court found that Elisa agreed to and 
accepted the $200 per month amount, plus additional consider- 
ation, and that therefore, she was not entitled to child support 
retroactive to the birth of Devon based upon the doctrine of 
equitable estoppel. Elisa’s second assignment of error asserts 
that the lower court erred when it made that determination. 

[7,8] Equitable estoppel is an affirmative defense. See 
Commerce Sav. Scottsbluff v. F.H. Schafer Elev., 231 Neb. 288, 
436 N.W.2d 151 (1989). An affirmative defense must be raised 
in the pleadings to be considered by a trial court and on appeal. 
Nebraska Pub. Emp. v. City of Omaha, 244 Neb. 328, 506 
N.W.2d 686 (1993). Don filed a responsive pleading to Elisa’s 
petition for paternity, which essentially amounted to a general 
denial. Don’s only admissions were that Elisa resides in Sarpy 
County, Nebraska, that he resides in Fairfax County, Virginia, 
and that the two were never married. Don never pled equitable 
estoppel in his pleadings, and therefore, the judge erred when 
he held that retroactive child support was precluded by equi- 
table estoppel. In addition, Don did not fulfill any agreement 
to pay support. We think a more sound analysis of the situation 
is to consider the payments Don made under the agreement in 
the process of considering the reasonableness of retroactive 
support. 

The supplemental order awarded Elisa a $3,080 “arrearage.” 
We are not sure what the court meant by arrearage or what obli- 
gation it found Don to be in arrears on. After studying the 
decree, we cannot discern how the trial court arrived at the 
$3,080 amount. Under the facts and circumstances of this case, 
we conclude that this figure should not be considered an arrear- 
age, but, instead, retroactive support in that amount. The ques- 
tion is, therefore, Was the allowance of that amount for child 
support arrearage an abuse of the trial court’s discretion? 

As we have computed above, under the Nebraska Child 
Support Guidelines, Don would have owed Elisa $17,871 for 
retroactive support, but he paid only $7,050 of that amount. 
However, the evidence shows his parents paid Elisa a consider- 
able amount. Should these payments be considered? Elisa’s 
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sixth assignment of error asserts that the trial court erred when 
it credited certain amounts of money and items conveyed to her 
by Don’s parents toward Don’s child support obligation. 

In Contra Costa Cty. ex rel. Petersen v. Petersen, 234 Neb. 
418, 451 N.W.2d 390 (1990), the Nebraska Supreme Court cred- 
ited the respondent for child support payments made directly to 
the children’s mother by the respondent’s parents. The mother 
admitted in her own testimony that she received a sum of money 
paid directly to her by the respondent’s parents and that she used 
the support for the children. However, the court in Contra Costa 
Cty. ex rel. Petersen did not allow credit for payment made to 
the children by the respondent’s parents. 

In this case, Don’s mother and stepfather made payments for 
the support of Devon in the amount of $4,470. The evidence 
shows that the payments were paid directly to Elisa. The $4,470 
figure is exclusive of birthday, Christmas, and other gifts that 
Devon received from Don’s parents. We conclude that under 
Contra Costa Cty. ex rel. Petersen, the trial court did not err if it 
credited Don for child support payments made directly to Elisa 
by his parents. 

The value of the car Don’s parents transferred to Elisa is 
another consideration. The nature of that transfer is not all that 
clear. Whether the car was given in recognition of an obligation 
arising when Elisa lost her car to foreclosure or for the support 
of Devon is not apparent. It is clear, however, that Elisa needed 
a car to properly care for Devon and that Don’s parents trans- 
ferred a $6,000 car to her for that purpose. If this transfer was in 
recognition of the $3,000 car Elisa lost through foreclosure of 
her other car due to nonpayment, the new car was at least worth 
approximately twice the value of that car. We cannot determine 
whether the trial court allowed credit for that car or some part of 
it, but we find that the trial court would not have abused its dis- 
cretion in considering the value of the car, or part of it, as a pay- 
ment for support. 

The ultimate test in determining the appropriateness of 
awards of alimony and child support is reasonableness as deter- 
mined by the facts of each case, and the trial court’s determina- 
tion normally will be affirmed in the absence of an abuse of dis- 
cretion. Helms v. Helms, 234 Neb. 630, 452 N.W.2d 269 (1990). 
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As part of our de novo review, we have concluded that the 
gross retroactive support that Elisa would have been entitled to 
receive was $17,871 and that against that sum, Don should be 
allowed credit for the $7,050 he paid, the $4,470 his parents 
paid, and at least one-half the value of the car transferred to her. 
If these amounts are allowed, the $3,080 arrearage allowed by 
the trial court is very near to the amount we would have deter- 
mined as unpaid retroactive support. 

[9] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
to refrain from action, but the selected option results in a deci- 
sion which is untenable and unfairly deprives a litigant of a 
substantial right or a just result in matters submitted for dispo- 
sition through the judicial system. Baratta v. Baratta, 245 Neb. 
103, 511 N.W.2d 104 (1994). We cannot say the trial court 
abused its discretion in setting the amount of retroactive sup- 
port at $3,080. 


Retroactive Day-Care Expenses and Medical Expenses. 

Elisa’s fourth and fifth assignments of error assert that the 
trial court failed to calculate Don’s share of day-care costs and 
medical expenses since the birth of Devon pursuant to the 
Nebraska Child Support Guidelines. 

The guidelines specify that child-care expenses are to be con- 
sidered independently of the support amount. Elisa’s petition 
prayed for (1) a decree declaring Don the biological father of 
Devon; (2) a judgment against Don for the reasonable expenses 
of her pregnancy, labor, delivery, and recovery; (3) Elisa to be 
declared the custodial parent of Devon and Don to be ordered to 
pay fair and reasonable child support for Devon from her birth 
to the present, less any credits for all amounts previously paid; 
(4) a judgment for continuing support for Devon from the date 
of judgment until she attains the age of 19 years, dies, or 
becomes emancipated; (5) Don to be ordered to pay the costs of 
this action, any genetic testing, and reasonable attorney fees; 
and (6) all other relief as permitted by law or equity. 

[10] The trial court in this case did not order the day-care or 
medical expenses dating back to Devon’s birth; however, Elisa 
did not request such. Elisa did not allege the amount of day-care 


WEAVER v. COMPTON 971 
Cite as 8 Neb. App. 961 


or prepetition medical expenses, nor did she request them in her 
petition. In its order, the trial court stated that the issues pre- 
sented were (1) setting of support and visitation, (2) retroactivity 
of support, and (3) awarding of attorney fees. The supplemental 
order included an allowance for postdecree child-care and medi- 
cal expenses. We recognize that judges can and do frequently 
grant relief that is not specifically prayed for under general alle- 
gations of relief; however, we find no cases that have held it is 
error for a judge not to grant relief which was not requested in 
the pleadings. In this case, it is not error for the court to fail to 
grant relief which was not requested in the petition. 


Attorney Fees. 

(11] Elisa claims that the trial court erred when it failed to 
award her attorney fees. “Attorney fees are recoverable in 
Nebraska only when provided for by law or allowed by cus- 
tom.” Cross v. Perreten, 257 Neb. 776, 783, 600 N.W.2d 780, 
786 (1999). Neb. Rev. Stat. § 43-1412(3) (Reissue 1998) 
provides: 

If a judgment is entered . . . declaring the alleged father to 
be the father of the child, the court shall retain jurisdiction 
of the cause and enter such order of support, including the 
amount, if any, of any court costs and attorney’s fees which 
the court in its discretion deems appropriate to be paid by 
the father. 
In a paternity action, attorney fees are reviewed de novo on the 
record to determine whether there has been an abuse of discre- 
tion by the trial judge. Absent such an abuse, the award will be 
affirmed. Morrill County v. Darsaklis, 7 Neb. App. 489, 584 
N.W.2d 36 (1998); State ex rel. Mooney v. Duer, 1 Neb. App. 84, 
487 N.W.2d 575 (1992). 

[12] In the Cross case, the Supreme Court saw fit to specif- 
ically overrule State ex rel. Reitz v. Ringer, 244 Neb. 976, 510 
N.W.2d 294 (1994), which held that attorney fees should not 
be awarded in paternity cases. The action in Cross by the 
Supreme Court was probably necessary because § 43-1412 
was changed. Before 1994 Neb. Laws, L.B. 1224, was enacted, 
§ 43-1412 did not provide for attorney fees in paternity 
actions. See 1986 Neb. Laws, L.B. 813. Since 1994, the statute 


972 8 NEBRASKA APPELLATE REPORTS 


has allowed for attorney fees in paternity actions. See 
§ 43-1412 (Reissue 1998). In the past, there was confusion on 
this issue, and apparently, the Supreme Court used Cross to 
attempt to clarify the point. 

As previously stated, a judicial abuse of discretion exists 
when a judge, within the effective limits of authorized judicial 
power, elects to act or to refrain from action, but the selected 
option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in mat- 
ters submitted for disposition through the judicial system. 
Baratta v. Baratta, 245 Neb. 103, 511 N.W.2d 104 (1994). 

We find no cases where a trial court’s refusal to award attor- 
ney fees has been reversed on appeal. We observe that in affirm- 
ing the award of attorney fees in the Cross case, the Supreme 
Court noted that the issue of custody was contested and that the 
party who was awarded fees prevailed on that issue. In this case, 
in spite of serious nonjudicial admissions before the action was 
filed, Don denied paternity until the day of the trial, and the 
issue of support, particularly retroactive support, was seriously 
contested. Elisa received substantial relief and is clearly of lim- 
ited means. We do not know whether the trial court failed to 
award attorney fees because of possible confusion due to the 
changing law or whether the judge determined such an award 
was not justified. However, on the facts in this case, as part of 
our de novo review, we conclude that a reasonable attorney fee 
for the services of Elisa’s attorney in the district court would 
be $2,000. 


CONCLUSION 
We determine that the trial court did not err in awarding only 
$3,080 prepetition retroactive support and in not awarding 
prepetition day-care and medical expenses. We modify the 
district court’s order by awarding Elisa a reasonable attorney fee 
of $2,000. 
AFFIRMED.AS MODIFIED. 
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Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial 
discretion, except in those instances under the Nebraska Evidence Rules when judi- 
cial discretion is a factor involved in the admissibility of evidence. 

Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed for 
an abuse of discretion where the Nebraska Evidence Rules commit the evidentiary 
question at issue to the discretion of the trial court. 

Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

Rules of Evidence: Other Acts. Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404(2) 
(Reissue 1995), is an inclusionary rule which permits the use of relevant other bad 
acts for purposes except to prove the character of a person in order to show that such 
a person acted in conformity with that character. 

Evidence: Other Acts: Appeal and Error. In reviewing trial court rulings which 
have admitied evidence of other crimes, an appellate court considers (1) whether the 
evidence was relevant, (2) whether the evidence had a proper purpose, (3) whether the 
probative value of the evidence outweighed its potential for unfair prejudice, and (4) 
whether the trial court, if requested, instructed the jury to consider the evidence only 
for the purpose for which it was admitted. 

Rules of Evidence: Other Acts: Proof. Proof of a signature of a crime from other 
bad acts is a proper purpose for Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404(2) 
(Reissue 1995). 

Records: Appeal and Error. It is incumbent upon the party appealing to present a 
record which supports the errors assigned, and absent such a record, the decision of 
the lower court is generally affirmed. 

Evidence: Walver: Appeal and Error. A party who fails to make a timely objection 
to evidence waives the right on appeal to assert prejudicial error concerning the evi- 
dence received without objection. 

Trial. Permitting a party to withdraw his or her rest in trial is within the discretion of 
the trial court. : 

Judgments: Words and Phrases. An abuse of discretion occurs when a trial court’s 
decision is based upon reasons that are untenable or unreasonable or if its action is 
clearly against justice or conscience, reason, and evidence. 

Habitual Criminals: Prior Convictions: Right to Counsel: Waiver: Collateral 
Attack: Appeal and Error. The challenge to a prior plea-based conviction that a 
defendant can raise in a habitual criminal allegation is limited to whether the defend- 
ant had or waived counsel. Ail other challenges constitute an impermissible collateral 
attack on the judgment, which must be raised by a direct appeal from the prior 
conviction. 

Sentences: Prior Convictions: Right to Counsel: Waiver. An uncounseled convic- 
tion by plea is not admissible to enhance a defendant’s sentence absent a showing on 
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23. 
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the face of the conviction that the defendant knowingly, intelligently, and voluntarily 
waived counsel. 

Sentences: Prior Convictions: Right to Counsel: Waiver: Appeal and Error. 
Absent proof that the defendant knowingly, intelligently, and voluntarily waived 
counsel during a plea-based conviction, it is plain error to use such a conviction to 
enhance a defendant’s sentence. 

Criminal Law: Proof. The State must prove all of the essential elements of the 
offense charged beyond any reasonable doubt. 

Habitual Criminals: Sentences: Proof. While being a habitual criminal is not a sep- 
arate offense, the State nonetheless bears the burden of proving that enhancement is 
proper. 

Sentences: Prior Convictions; Right to Counsel: Waiver: Proof. In a proceeding 
for an enhanced penalty, the State has the burden to show that the record of a defend- 
ant’s prior conviction, based on a plea of guilty, affirmatively demonstrates that the 
defendant was represented by counsel, or that the defendant, having been informed of 
the right to counsel, voluntarily, intelligently, and knowingly waived that right. 
Records: Waiver. A checklist docket entry is sufficient to establish that a defendant 
has been advised of his or her rights and has waived them. 

Records. A checklist or other such docket entry which is made by one authorized to 
make it imports verity, and unless contradicted, it stands as a true record of the event. 
Constitutional Law: Sentences: Prior Convictions: Right to Counsel: Waiver: 
Proof: Records. In a proceeding for an enhanced penalty, when the record of a 
defendant’s prior conviction, based on the defendant’s plea of guilty, does not affir- 
matively show that the defendant was represented by counsel, or that the defendant, 
having been informed of the right to counsel, did voluntarily, intelligently, and know- 
ingly waive that right, the State has the burden to prove the constitutional validity of 
the defendant’s prior plea-based conviction in relation to the defendant's right to 
counsel before the State may use the prior plea-based conviction for an enhanced 
penalty. 

Sentences: Prior Convictions: Right to Counsel: Waiver: Proof: Records: 
Appeal and Error. It is plain error to use a plea-based conviction for enhancement 
when the record does not contain proof that the defendant had counsel or knowingly 
waived counsel. 

Sentences: Prior Convictions: Right to Counsel: Waiver: Proof. The State has the 
burden not only to prove prior convictions for enhancement, but also to prove that any 
plea-based conviction was obtained when the defendant was either represented by 
counsel or had knowingly, intelligently, and voluntarily waived his or her right to 
counsel. 

Constitutional Law: Criminal Law: Sentences: Right to Counsel. An accused has 
a state and federal constitutional right to be represented by an attorney in all critical 
stages of a criminal prosecution which can lead to a sentence of confinement. 
Constitutional Law: Criminal Law. The Sixth Amendment to the U.S. Constitution 
guarantees a criminal defendant the right to represent himself or herself. 
Constitutional Law. The right to self-representation does not attach until it is 
asserted clearly and unequivocally. 
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Constitutional Law: Right to Counsel: Waiver. In order to exercise the right of 
self-representation, a defendant must first make a knowing and intelligent waiver of 
the right to counsel. 

Constitutional Law: Criminal Law: Pleas. A defendant’s decision to plead guilty 
or no contest is a grave and personal judgment, which a defendant should not be 
allowed to enter without full comprehension of his or her constitutional rights. 
Constitutional Law: Right to Counsel: Waiver: Records. A defendant contem- 
plating self-representation should be made aware of the dangers and disadvantages of 
self-representation, so that the record will establish that the defendant knows what he 
or she is doing and his or her choice is made with eyes open. The key inquiry is 
whether the defendant was sufficiently aware of the right to have counsel and of the 
possible consequences of a decision to forgo the aid of counsel. 

Right to Counsel: Waiver. A knowing and intelligent waiver of the right to counsel 
can be inferred from conduct. Consideration may also be given to a defendant's famil- 
iarity with the criminal justice system. 

Constitutional Law: Criminal Law: Right to Counsel: Words and Phrases. The 
Sixth Amendment means that a defendant is entitled to be represented by counsel at 
all critical stages of a criminal proceeding against the defendant, and critical stages 
are those stages at which the substantial rights of a defendant may be affected. 
Constitutional Law: Right to Counsel: Appeal and Error. Constitutional error is 
uniformly found without any showing of prejudice when counsel is either totally 
absent or prevented from assisting the accused during a critical stage of the 
proceeding. 

Sentences: Prior Convictions: Right to Counsel: Waiver: Proof. When the evi- 
dence of the prior plea-based conviction offered for enhancement shows the presence 
of standby counsel, without also establishing a knowing and voluntary waiver of the 
right to counsel, then the State has not satisfied its burden to show that the defendant 
had or waived counsel. 

Judges: Trial. A judge must be impartial, his or her official conduct must be free 
from even the appearance of impropriety, and a judge’s undue interference in a trial 
may tend to prevent the proper presentation of the cause of action. 

Double Jeopardy: Habitual Criminals: Evidence. Where the evidence offered by 
the State and admitted by the trial court—whether erroneously or not—would have 
been sufficient to sustain a determination that the defendant was a habitual offender, 
the Double Jeopardy Clause does not preclude retrial on the question of whether the 
defendant is a habitual criminal even though the remaining evidence adduced at trial 
was legally insufficient to support the determination. 

Double Jeopardy: Convictions: Appeal and Error. When a defendant’s conviction 
is reversed by an appellate court on the sole ground that the evidence was insufficient 
to sustain the jury’s verdict, the Double Jeopardy Clause bars a retrial on the same 
charge. 

Double Jeopardy: Habitual Criminals: Courts: Evidence: Verdicts. Where a 
court, trial or appellate, determines that the evidence is insufficient to support a guilty 
verdict or habitual criminal findings, the Double Jeopardy Clause prevents giving the 
State another opportunity to prove its case. 
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Appeal from the District Court for Lancaster County: PAUL D. 
MERRITT, JR., Judge. Sentence vacated, and cause remanded for 
resentencing. 


Sean J. Brennan for appellant and, on brief, Graylin Gray, pro se. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


IRWIN, Chief Judge, and SIEVERS and Carson, Judges. 


Srevers, Judge. 

Defendant Graylin Gray, after waiving counsel and choosing 
to represent himself, was convicted of second degree forgery. 
Gray was found to be a habitual criminal under Neb. Rev. Stat. 
§ 29-2221 (Reissue 1995) and was sentenced to 10 to 20 years’ 
imprisonment as required by the mandatory sentencing provi- 
sion of the habitual criminal statute. Gray appeals the convic- 
tion, asserting eight assignments of error. Our opinion deals 
mainly with the extent to which a trial judge may properly 
become involved in the presentation of evidence against a 
defendant. 


I. BACKGROUND 

On April 15, 1997, Gray, along with Sonny Havlicek and 
Freedom Woods, were taken into custody for their involvement 
in a forged check cashing plan. The plan involved going to var- 
ious National Bank of Commerce (NBC) drive-up teller win- 
dows and cashing forged checks drawn on an account owned by 
Bluestem Books. Woods drove the vehicle, and Havlicek posed 
as Teresa Devall, the check payee, while Gray orchestrated the 
plan from the backseat. Gray would pass the checks from the 
backseat up to Havlicek. Havlicek, posing as Devall, would then 
give the checks and Devall’s identification card to Woods, who 
would then present the checks for payment. This process was 
repeated three times at three separate bank locations. The trio 
then proceeded to the NBC bank location at 40th and South 
Streets in Lincoln, Nebraska, where they attempted to cash 
check No. 1487 drawn on the Bluestem Books account in the 
amount of $855.10. 
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The teller at this location had been advised to hold any checks 
written on the Bluestem Books account. The teller notified her 
supervisor that Bluestem Books check No. 1487 was being pre- 
sented for payment, and the police were notified. The police 
arrived shortly thereafter and took Gray, Woods, and Havlicek 
into custody, but Gray was later released. 

The police searched the vehicle used in the plan and found 
several items on the floor in the backseat area where Gray had 
been sitting. These items included two identification cards (one 
belonging to Devall), a newspaper, several checks from the 
Bluestem Books account, and two pages from the Lincoln tele- 
phone directory yellow pages listing the locations of NBC 
banks. The police also found three envelopes of cash obtained 
from the three prior Bluestem Books checks which were cashed 
at other NBC bank locations. 

Initially, Havlicek claimed Woods and Gray had nothing to do 
with the check cashing plan. However, on April 17, 1997, 
Havlicek confessed the plan and disclosed Gray’s involvement 
in a statement given to Officer Erin Sims of the Lincoln Police 
Department. Havlicek stated that she owed Gray money and that 
Gray had developed the check cashing plan as a way for 
Havlicek to repay the debt. Havlicek stated that Gray gave her 
Devall’s identification card and that she was to pretend to be 
Deval] while cashing the checks. She also stated that Gray had 
torn pages from the yellow pages which gave the addresses of 
various NBC bank locations in Lincoln and that Gray directed 
Woods to the bank locations. 

Gray was subsequently arrested and charged with second 
degree forgery and with being a habitual criminal. The jury 
found Gray guilty of the forgery charge. After an enhancement 
hearing, Gray was sentenced to 10 to 20 years’ imprisonment. 


If. ASSIGNMENTS OF ERROR 

Gray asserts eight assignments of error: (1) The district court 
erred in-admitting evidence of other crimes; (2) the district court 
erred in finding the evidence sufficient to prove, by a clear and 
convincing standard, that the other crimes introduced at trial 
were committed by Gray; (3) the district court erred in allowing 
Havlicek to testify without deciding Gray’s motion to discover 
medical records; (4) the district court erred in finding that no 
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prejudice occurred when Gray was viewed in full restraint by a 
jury member; (5) the district court erred in finding no prejudice 
when Gray was viewed under police escort on six separate occa- 
sions by jury members; (6) the district court erred in overruling 
Gray’s objection to allowing the prosecution to have an addi- 
tional opportunity to prove the validity of a prior conviction 
after the judge revealed to the State its error in proof; (7) the dis- 
trict court erred in finding the evidence sufficient to prove the 
habitual criminal allegation, because the documents offered to 
prove the prior convictions did not reflect the court’s act of ren- 
dering judgment by the judge’s signature under court seal; and 
(8) the district court erred in finding sufficient evidence to prove 
that Gray is a habitual criminal. 


Il. STANDARD OF REVIEW 

[1,2] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial dis- 
cretion is a factor involved in the admissibility of evidence. 
State v. Kirksey, 254 Neb. 162, 575 N.W.2d 377 (1998); State v. 
Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997). The admissibil- 
ity of evidence is reviewed for an abuse of discretion where the 
Nebraska Evidence Rules commit the evidentiary question at 
issue to the discretion of the trial court. Kirksey, supra; State v. 
Earl, 252 Neb. 127, 560 N.W.2d 491 (1997). 

[3] When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 
State v. LeGrand, 249 Neb. 1, 541 N.W.2d 380 (1995), over- 
ruled on other grounds, State v. Louthan, 257 Neb. 174, 595 
N.W.2d 917 (1999). 


IV. ANALYSIS 


1. RULE 404 EVIDENCE 
Gray first asserts the trial court erred in allowing evidence of 
other crimes or bad acts because such evidence adduced at trial 
was improperly used as character evidence. 
Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
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or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident. 

Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404(2) (Reissue 1995). 

Gray was charged with one count of forgery for his involve- 
ment in cashing check No. 1487. The trio had successfully 
cashed three other checks, Nos. 1488, 1485, and 1486, prior to 
attempting to cash check No. 1487. Pursuant to § 27-404(2), the 
State offered these three cashed checks, other Bluestem Books 
checks found in the car, and the section of the yellow pages. 
Prior to trial, a hearing was held to determine the admissibility 
of these exhibits. The trial court determined that checks Nos. 
1488, 1485, 1486, and 1481 through 1484 were admissible, as 
well as the sheets torn from the yellow pages listing the NBC 
bank locations. Gray objected to the State’s § 27-404(2) evi- 
dence on foundation and on relevance to the charge concerning 
check No. 1487. 

[4] Section 27-404(2) is an inclusionary rule which permits 
the use of relevant other bad acts for purposes except to prove 
the character of a person in order to show that such a person 
acted in conformity with that character. State v. Eona, 248 Neb. 
318, 534 N.W.2d 323 (1995). The rule sets forth the circum- 
stances under which evidence of other bad acts is admissible: as 
proof of motive, opportunity, intent, preparation, plan, knowl- 
edge, identity, or absence of mistake or accident. Jd. Gray 
asserts the purpose of the evidence offered by the State under 
§ 27-404(2) was to show his propensity to commit the crime. 

[5S] It is within the discretion of the trial court to determine the 
admissibility of evidence of other wrongs or acts, and the trial 
court’s decision will not be reversed absent an abuse of that dis- 
cretion. Kirksey, supra; Eona, supra. In reviewing trial court 
rulings which have admitted evidence of other crimes, an appel- 
late court considers (1) whether the evidence was relevant, (2) 
whether the evidence had a proper purpose, (3) whether the pro- 
bative value of the evidence outweighed its potential for unfair 
prejudice, and (4) whether the trial court, if requested, instructed 
the jury to consider the evidence only for the purpose for which 
it was admitted. Kirksey, supra. 
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The evidence shows that Havlicek owed Gray money and that 
Gray devised a plan whereby Havlicek could satisfy the debt. 
The evidence also shows Gray controlled the Bluestem Books 
checks. Gray brought the checks, as well as the identification 
cards and yellow pages, with him. He controlled where the trio 
went and which checks were presented for cashing. The evi- 
dence establishes Gray’s plan, motive, and opportunity to have 
Havlicek assist him in cashing the forged checks so as to satisfy 
a debt. We find the evidence adduced under § 27-404(2) was rel- 
evant and offered for a proper purpose because it tends to prove 
Gray devised a plan to cash forged checks, which plan was also 
followed when check No. 1487 was presented. 

(6] The method of attempting to cash check No. 1487 hada 
“signature” to it which was identical to the way the other three 
forged checks were cashed, crimes with which Gray was not 
charged. Proof of a “signature” of a crime from other bad acts is 
a proper purpose for § 27-404(2) evidence. See State v. Wade, 7 
Neb. App. 169, 581 N.W.2d 906 (1998). We find that the evi- 
dence of other crimes or bad acts was properly admitted to prove 
Gray’s motive, plan, and opportunity. This assignment of error 
is without merit. 


2. DISCOVERY MOTION FOR HAVLICEK’S MEDICAL RECORDS 

{7,8] Gray next asserts the trial court erred by allowing 
Havlicek to testify without deciding Gray’s motion to discover 
Havlicek’s medical records. We note that the transcript does not — 
contain Gray’s discovery motion concerning Havlicek’s medical 
records. Nor does the record disclose a ruling on Gray’s motion. 
It is incumbent upon the party appealing to present a record 
which supports the errors assigned, and absent such a record, the 
decision of the lower court is generally affirmed. Van Ackeren v. 
Nebraska Bd. of Parole, 251 Neb. 477, 558 N.W.2d 48 (1997). 
Furthermore, Gray failed to object to Havlicek’s testimony at 
trial. A party who fails to make a timely objection to evidence 
waives the right on appeal to assert prejudicial error concerning 
the evidence received without objection. State v. Lotter, 255 
Neb. 456, 586 N.W.2d 591 (1998), cert. denied 526 U.S. 1162, 
119 S. Ct. 2056, 144 L. Ed. 2d 222 (1999). Gray has failed to 
present a record which supports his assignment of error and has 
further failed to object to Havlicek’s testimony at trial. 
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3. JURY MEMBERS VIEWING Gray IN RESTRAINTS 

Gray’s next two assignments of error concern whether the 
trial court erred in finding no prejudice to Gray when he was 
viewed one time by a juror while he was in full restraint, and six 
times by jurors while he was under police escort. The Supreme 
Court faced the issue of jurors viewing defendants in restraints 
in State v. Weikle, 223 Neb. 81, 388 N.W.2d 110 (1986). 
Restraints were used in Weikle because there were inmate wit- 
nesses in the courtroom, and the defendant also had expressed 
an intent to escape. The Supreme Court held the action of the 
trial court to be both reasonable and prudent to ensure the safety 
of all involved. 

In the present case, the trial judge, Judge Paul D. Merritt, Jr., 
noted that it was not possible to get Gray into the courtroom 
without going through public areas because of the design of the 
building. Judge Merritt examined the jury to determine whether 
Gray had been prejudiced by having been seen in restraints and 
police custody. He asked if the jurors could be fair and impartial 
despite seeing Gray being escorted by uniformed officers. The 
jury indicated that it could remain fair and impartial. At Gray’s 
urging, Judge Merritt asked the jury if seeing Gray with uni- 
formed escort indicated to any of the members of the jury that 
Gray was in fact in custody. None of the jurors responded that 
they thought Gray was in custody. We find that Judge Merritt’s 
efforts to ensure no prejudice to Gray from being viewed by 
jurors while in restraints and under escort were fair and reason- 
able. Gray’s assignment of error is without merit. Finding no 
error which affects the underlying conviction, we therefore 
affirm Gray’s conviction on the forgery charge. 


4. ENHANCEMENT HEARING ISSUES 

Gray next raises issues concerning the events surrounding his 
sentence enhancement hearings. Part of the evidentiary record 
concerning enhancement of his sentence under the habitual 
criminal statute includes enhancement proceedings in two other 
convictions, which have been appealed and which we also 
decide this day. Because of the interrelatedness of the enhance- 
ment evidence and issues in all three of Gray’s appeals (State v. 
Gray, No. A-99-118, 2000 WL 123701 (Neb. App. Feb. 1, 2000) 
(not designated for permanent publication); State v. Gray, 
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No. A-99-119, 2000 WL 123700 (Neb. App. Feb. 1, 2000) (not 
designated for permanent publication); and the instant appeal, 
No. A-99-120), we have fully written about the enhancement 
issues in this case, but there is still some overlap between the 
three cases. Hopefully, our approach to the enhancement issues 
in the three cases will become clear as we proceed with this 
opinion. Therefore, we do not fully repeat our discussion of the 
enhancement issues in the other two opinions. We turn to the 
details. 

Gray was found guilty of three felonies in three separate tri- 
als within a relatively small window of time. The State sought 
enhancement in all three cases, alleging Gray was a habitual 
criminal pursuant to § 29-2221(1), which provides in part: 

Whoever has been twice convicted of a crime, sen- 
tenced, and committed to prison, in this or any other state 
or by the United States or once in this state and once at 
least in any other state or by the United States, for terms of 
not less than one year each shall, upon conviction of a 
felony committed in this state, be deemed to be an habitual 
criminal and shall be punished by imprisonment in a 
Department of Correctional Services adult correctional 
facility for a mandatory minimum term of ten years and a 
maximum term of not more than sixty years[.] 

The three cases affected by the enhancement issues are 
described as follows: 

On July 7, 1997, Gray was charged by information with sec- 
ond degree forgery, case No. A-99-120, hereinafter referred to 
as the “forgery” case, which is the instant appeal involving the 
Bluestem Books check. While in custody, Gray assaulted a 
guard in his jail cell. As a result, on September 9, 1997, Gray 
was charged by information with assault by a confined person. 
We shall refer to this case, case No. A-99-119, as the “jail 
assault” case. Both of these cases were tried in the district court 
for Lancaster County before Judge Merritt. On October 14, 
1997, Gray was charged by information with another assault by 
a confined person after he assaulted a guard in the courtroom, 
case No. A-99-118, hereinafter referred to as the “courtroom 
assault” case. This case was tried in the district court for 
Lancaster County before Judge Karen Flowers. Gray repre- 
sented himself in all three trials. 
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On July 29, 1998, Gray was found guilty in the courtroom 
assault case, and today, we have affirmed that underlying con- 
viction in a not designated for permanent publication opinion. 
On August 25, Judge Flowers found Gray to be a habitual crim- 
inal based on the evidence adduced by the State at an enhance- 
ment hearing held on August 21. Gray was then found guilty in 
the forgery case on August 24 and on September | in the jail 
assault case. Both trials were in Judge Merritt’s court. An 
enhancement hearing for both of these cases was set for 
September 22 before Judge Merritt. 

At the September 22, 1998, enhancement hearing, the State 
offered three exhibits, exhibits 26, 27, and 40, in the instant 
forgery case to show that Gray had been twice convicted, sen- 
tenced, and committed to prison for a term of not less than 1 
year. These three exhibits are identical to the three exhibits 
offered for enhancement purposes in the courtroom assault case 
before Judge Flowers. There was no evidence adduced for 
enhancement purposes in the jail assault case because of a con- 
tinuance granted to Gray to get authenticated copies of his 
exhibits. We note that two of these exhibits were offered as evi- 
dence of prior bad acts in the guilt phase of the trial for the jail 
assault case, rather than as evidence for enhancement purposes. 
However, the State never actually made an offer of its enhance- 
ment evidence in the jail assault case until October 29. We note 
that exhibits 20 in the courtroom assault trial, 26 in the forgery 
trial, and 2 in the jail assault trial are identical. Exhibits 21 
(courtroom assault), 27 (forgery), and 3 (jail assault) are identi- 
cal. Exhibits 22 (courtroom assault) and 40 (forgery) are also 
identical, but no copies of these exhibits appear in the record for 
the jail assault case. For the remainder of this opinion, we use 
the pertinent exhibit numbers from the forgery case, the subject 
of this opinion, to wit: exhibits 26, 27, and 40. 

Exhibit 26 contains Gray’s commitment based on a jury con- 
viction for theft in Lancaster County District Court, where he 
received a sentence of 20 months’ to 5 years’ imprisonment. 
This exhibit was offered to show that Gray has once been con- 
victed of a felony for which he served not less than 1 year’s 
imprisonment. Gray assigns no error concerning this exhibit, 
and it is unnecessary to address it any further. 
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Exhibit 27 contains Gray’s commitment based on a no contest 
plea to the crime of forgery entered by Gray in Lancaster 
County District Court, where he received a sentence of 1 to 3 
years’ imprisonment. This exhibit was offered to show that Gray 
had been convicted of a felony and served no less than 1 year’s 
imprisonment for a second time. Exhibit 40 is a transcription of 
the proceedings wherein Gray, representing himself, entered his 
no contest plea in that case. 

During the September 22, 1998, enhancement hearing before 
Judge Merritt, the State rested after offering exhibits 26, 27, and 
40. Gray then offered copies of the same documents offered by 
the State in an apparent effort to contradict the State’s evidence. 
However, Gray’s exhibits were not authenticated, and therefore 
the court sustained the State’s objection to them. Judge Merritt 
suggested that Gray should move for a continuance so that he 
might obtain authenticated copies of his exhibits. Gray did so, 
and the hearing was continued to September 29. 

Prior to the September 29, 1998, resumption of the enhance- 
ment hearing, Judge Merritt apparently became concerned that 
there was no showing in exhibits 27 and 40 that Gray had know- 
ingly and intelligently waived his right to counsel when he pled 
no contest to the prior forgery charge. Judge Merritt notified the 
State, Gray, and Gray’s standby counsel of the issue via letter. 
Although Judge Merritt’s comments about his letter and its con- 
tents are in our record, the letter itself is not in the record. Judge 
Merritt further stated on the record that he had notified Judge 
Flowers of the issue because the State had offered the same 
exhibits into evidence against Gray in the courtroom assault 
enhancement hearing held before Judge Flowers. The records of 
all three cases show us that after Judge Merritt notified Judge 
Flowers of his concerns over exhibits 27 and 40, Judge Flowers 
vacated her previous finding that Gray was a habitual criminal. 
She allowed the State to withdraw its rest in the courtroom 
assault case to present further evidence on the issue over Gray’s 
objection. Judge Merritt likewise allowed the State to withdraw 
its rest, over Gray’s objection, in the enhancement portion of the 
forgery case. 

At the September 29, 1998, hearing before Judge Merritt, 
Gray objected to the State being allowed to withdraw its rest and 
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asserted that the court had become an instrument of the State by 
pointing out the flaw in the State’s proof. The objection was 
overruled, and the hearing was continued until October 29, 
when the State was then allowed to offer additional evidence in 
support of the habitual criminal allegations. There was one hear- 
ing held jointly before Judges Merritt and Flowers on October 
29 concerning the habitual criminal allegation in each of these 
convictions. At the close of evidence, Gray was found to be a 
habitual criminal by both judges. Thereafter, Gray was sen- 
tenced to 10 years’ imprisonment for the conviction in Judge 
Flowers’ court and 10 to 20 years’ imprisonment for each of the 
two convictions in Judge Merritt’s court, the sentences to run 
consecutively. 


(a) Forgery Enhancement 

[9,10] Gray asserts that Judge Merritt erred in allowing the 
State to withdraw its rest after bringing to the attention of the 
State the issue of whether there was proof that Gray had know- 
ingly and intelligently waived counsel when he pled no contest. 
The matter of permitting a party to withdraw his or her rest is 
within the trial court’s discretion, and the trial court’s ruling will 
not be disturbed on appeal absent an abuse of that discretion. State 
v. Thomas, 236 Neb. 84, 459 N.W.2d 204 (1990). An abuse of dis- 
cretion occurs when a trial court’s decision is based upon reasons 
that are untenable or unreasonable or if its action is clearly against 
justice or conscience, reason, and evidence. Talkington v. Womens 
Servs., 256 Neb. 2, 588 N.W.2d 790 (1999). 

[11] Both Judges Merritt and Flowers allowed the. State to 
withdraw its rest to address the issue raised by Judge Merritt. 
Gray argues that absent Judge Merritt’s intervention, Gray 
would not have been found to be a habitual criminal. The chal- 
lenge to a prior plea-based conviction that a defendant can raise 
in a habitual criminal allegation is limited to whether the 
defendant had or waived counsel. State v. Partee, 240 Neb. 473, 
482 N.W.2d 272 (1992). Partee makes it clear that the same 
rules apply whether it is a habitual criminal proceeding or a pure 
enhancement, such as in a second- or third-offense driving 
under the influence. See, also, State v. LeGrand, 249 Neb. 1, 541 
N.W.2d 380 (1995), overruled on other grounds, State v. 
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Louthan, 257 Neb. 174, 595 N.W.2d 917 (1999). All other chal- 
lenges constitute an impermissible collateral attack on the judg- 
ment, which must be raised by a direct appeal from the prior 
conviction. See Louthan, supra. 

The record shows that when the State offered its evidence 
(exhibits 26, 27, and 40), Gray did not object to the offer on the 
ground that the exhibits failed to show he had or waived coun- 
sel during his no contest plea. After Judge Merritt’s letter, Gray 
objected to Judge Merritt’s allowing the State to withdraw its 
rest to adduce additional evidence, stating: 

Because due to your letter, the State has failed to present 
sufficient evidence that the defendant is [a] habitual crim- 
inal, and the State has presented all [its} evidence and 
rested... . [I]f it wasn’t for your letter, that’s kind of like 
tipping the prosecutor off to run back to the files and go 
search for more evidence. ... 

[12,13] An uncounseled conviction by plea is not admissible 
to enhance a defendant’s sentence absent a showing on the face 
of the conviction that the defendant knowingly, intelligently, 
and voluntarily waived counsel. See State v. Ristau, 245 Neb. 
52, 511 N.W.2d 83 (1994). Absent such proof, it is plain error to 
use such a conviction to enhance a defendant’s sentence. Jd. On 
September 29, 1998, Judge Merritt indicated on the record that 
he had reviewed the evidence of Gray’s no contest plea convic- 
tion, and felt that “there was no showing that Mr. Gray had 
knowingly and intelligently waived his right to counsel.” 

The issues are whether Judge Merritt abused his discretion by 
informing the State of his concerns about the sufficiency of the 
evidence or by allowing the State a second opportunity to prove 
the habitual criminal allegations after it had rested. Inherent in 
these issues is an examination of the nature and extent of the 
State’s burden of proof. 

[14-16] We start with the general principle that in a criminal 
action, the State must prove all of the essential elements of the 
offense charged beyond any reasonable doubt. See Yost v. State, 
149 Neb. 584, 31 N.W.2d 538 (1948). And while being a habit- 
ual criminal is not a separate offense, State v. Rolling, 218 Neb. 
51, 352 N.W.2d 175 (1984), the State nonetheless bears the bur- 
den of proving that enhancement is proper. In State v. Brooks, 
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5 Neb. App. 5, 12, 554 N.W.2d 168, 174 (1996), citing State v. 

Orduna, 250 Neb. 602, 550 N.W.2d 356 (1996), we addressed 

the State’s burden of proof during enhancement proceedings: 
In a proceeding for an enhanced penalty, the State has the 
burden to show that the record of a defendant’s prior con- 
viction, based on a plea of guilty, affirmatively demon- 
strates that the defendant was represented by counsel, or 
that the defendant, having been informed of the right to 
counsel, voluntarily, intelligently, and knowingly waived 
that right. 

[17,18] With respect to the level of proof, a checklist docket 
entry is sufficient to establish that a defendant has been advised 
of his or her rights and has waived them. Orduna, supra. A 
checklist or other such docket entry which is made by one 
authorized to make it imports verity, and unless contradicted, it 
stands as a true record of the event. Id. See, State v. Reimers, 242 
Neb. 704, 496 N.W.2d 518 (1993); State v. Nowicki, 239 Neb. 
130, 474 N.W.2d 478 (1991). 

[19] In Reimers, 242 Neb. at 710-11, 496 N.W.2d at 523, the 
Supreme Court stated: 

Consequently, in a proceeding for an enhanced penalty, 
when the record of a defendant’s prior conviction, based on 
the defendant’s plea of guilty, does not affirmatively show 
that the defendant was represented by counsel, or that the 
defendant, having been informed of the right to counsel, 
did voluntarily, intelligently, and knowingly waive that 
right, the State has the burden to prove the constitutional 
validity of the defendant’s prior plea-based conviction in 
relation to the defendant’s right to counsel before the State 
may use the prior plea-based conviction for an enhanced 
penalty. Cf. Parke v. Raley, [506] U.S. [20], 113 S. Ct. 517, 
121 L. Ed. 2d 391 (1992) (consistent with due process, a 
state may fashion and prescribe a procedure to determine 
the constitutional validity of a prior plea-based conviction 
used for the purpose of enhancement). 

[20] A good number of other decisions clearly impose the 
burden of proof on the State to show the validity of the prior 
plea-based conviction. See, Reimers, supra; State v. Smith, 213 
Neb. 446, 329 N.W.2d 564 (1983); State v. Jackson, 4 Neb. App. 
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413, 544 N.W.2d 379 (1996); State v. Watkins, 4 Neb. App. 356, 
543 N.W.2d 470 (1996). In State v. Ristau, 245 Neb. 52, 511 
N.W.2d 83 (1994), the court also held that it was plain error to 
use a plea-based conviction for enhancement when the record 
does not contain proof that the defendant had counsel or know- 
ingly waived counsel. 

[21] These decisions teach that the State has the burden not’ 
only to prove the prior convictions for enhancement, but also to 
prove that any plea-based conviction was obtained when the 
defendant was either represented by counsel or had knowingly, 
intelligently, and voluntarily waived his or her right to counsel. 
And, it is plain error to enhance a defendant’s sentence based on 
convictions when it is not shown that the defendant had counsel 
or knowingly waived such right. 


(b) Sufficiency of Evidence for Enhancement 

We next consider whether the State’s evidence, exhibits 27 
and 40, offered during the September 22, 1998, enhancement 
hearing, meet the State’s burden of proof with respect to 
enhancement of the forgery charge. Judge Merritt concluded 
that “there was no showing that Mr. Gray had knowingly and 
intelligently waived his right to counsel” during his no contest 
plea conviction. 

As we noted above, exhibit 26 sufficiently proves one of the 
two requisite convictions for enhancement purposes under 
§ 29-2221 and is not at issue in this case. The issue is whether 
exhibits 27 and 40 show that Gray had or waived his right to 
counsel when he pled no contest leading to his conviction for 
forgery. Exhibit 40 shows that Gray was acting as his own coun- 
sel at the time of the plea, with standby counsel present with him. 

[22-24] An accused has a state and federal constitutional right 
to be represented by an attorney in all critical stages of a crimi- 
nal prosecution which can lead to a sentence of confinement. 
See, U.S. Const. amend. VI and XIV; Neb. Const. art. I, § 11; 
Scott v. Illinois, 440 U.S. 367, 99 S. Ct. 1158, 59 L. Ed. 2d 383 
(1979). The Sixth Amendment to the U.S. Constitution also 
guarantees a criminal defendant the right to represent himself or 
herself. Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 
L. Ed. 2d 562 (1975). The right to self-representation does not 
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attach until it is asserted “clearly and unequivocally.” 422 U.S. 
at 835. 

[25-28] In order to exercise the right of self-representation, a 
defendant must first make a knowing and intelligent waiver of 
the right to counsel. Faretta, supra; State v. Dodson, 250 Neb. 
584, 550 N.W.2d 347 (1996), overruled on other grounds, State 
v. Paul, 256 Neb. 669, 592 N.W.2d 148 (1999); State v. Green, 
238 Neb. 328, 470 N.W.2d 736 (1991); State v. Jost, 219 Neb. 
162, 361 N.W.2d 526 (1985). Dodson, 250 Neb. at 590, 550 
N.W.2d at 352, describes a defendant’s decision to plead guilty 
or no contest as a “grave and personal judgment, which a 
defendant should not be allowed to enter without full compre- 
hension of his constitutional rights.” A defendant contemplating 
self-representation “should be made aware of the dangers and 
disadvantages of self-representation, so that the record will 
establish that ‘he knows what he is doing and his choice is made 
with eyes open.’” Faretta, 422 U.S. at 835, quoting Adams v. 
U.S. ex rel. McCann, 317 U.S. 269, 63 S. Ct. 236, 87 L. Ed. 268 
(1942). The key inquiry is whether the defendant was suffi- 
ciently aware of the right to have counsel and of the possible 
consequences of a decision to forgo the aid of counsel. State v. 
Wilson, 252 Neb. 637, 564 N.W.2d 241 (1997). A knowing and 
intelligent waiver can be inferred from conduct. Consideration 
may also be given to a defendant’s familiarity with the criminal 
justice system. Meyer v. Sargent, 854 F.2d 1110 (8th Cir. 1988); 
Green, supra. The waiver of constitutional rights must be done 
with sufficient awareness of the relevant circumstances and 
likely consequences. Brady v. United States, 397 U.S. 742, 90S. 
Ct. 1463, 25 L. Ed. 2d 747 (1970). The Nebraska Supreme Court 
has said that a “trial court should warn a defendant who has the 
right to counsel of the dangers and disadvantages of self-repre- 
sentation, but that the warning is not required.” Green, 238 Neb. 
at 335, 470 N.W.2d at 744. 

Faretta, supra, establishes that Gray has either the right to 
counsel or the right to represent himself, but not both. During 
the plea at issue, Gray had the assistance of standby counsel. 
While exhibits 27 and 40 show that Gray was acting pro se, they 
do not establish that Gray knowingly, intelligently, and volun- 
tarily waived his right to counsel and chose self-representation. 
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The State does not argue that exhibits 27 and 40 make such a 
showing. In fact, Judge Merritt’s reason for allowing the State to 
withdraw its rest and adduce additional evidence was that he 
was convinced the State had not shown that Gray had effectively 
waived his right to counsel when he pled no contest to the prior 
forgery charge being used for enhancement purposes. This con- 
viction is evidenced by exhibits 27 and 40. We do not disagree 
with Judge Merritt’s conclusion that exhibits 27 and 40 fail on 
their face to prove that Gray knowingly, intelligently, and vol- 
untarily waived counsel during his no contest plea conviction. 

[29] But, we must consider the significance of the fact that 
Gray had standby counsel, whom he consulted twice during the 
plea proceedings and one of these consultations required a 
12-minute recess. It is well settled that the Sixth Amendment 
means that a defendant is entitled to be represented by counsel at 
all critical stages of a criminal proceeding against the defendant, 
and critical stages are those stages at which the substantial rights 
of a defendant may be affected. United States v. Cronic, 466 U.S. 
648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984). The right to be 
represented by counsel is a fundamental component of our crim- 
inal justice system. Id. See, e.g., Mempa v. Rhay, 389 U.S. 128, 
88 S. Ct. 254, 19 L. Ed. 2d 336 (1967); Gideon v. Wainwright, 
372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799 (1963). 

[30] The question, apparently of first impression in Nebraska, 
is whether the presence of standby counsel when Gray’s plea 
was entered satisfies the requirements of the Sixth Amendment, 
but whether Gray sustained prejudice does not appear to be part 
of the analysis. See United States v. Cronic, 466 U.S. at 659 n.25 
(“[t]he Court has uniformly found constitutional error without 
any showing of prejudice when counsel was either totally 
absent, or prevented from assisting the accused during a critical 
stage of the proceeding”). 

Nebraska has not addressed directly the question of whether 
standby counsel is “counsel” within the meaning of the Sixth 
Amendment. U.S. v. Taylor, 933 F.2d 307 (5th Cir. 1991), cert. 
denied 502 U.S. 883, 112 S. Ct. 235, 116 L. Ed. 2d 191, appears 
to be the leading case. The circuit court reasoned: 

Given the limited role that a standby attorney plays, we 
think it clear that the assistance of standby counsel, no 
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matter how useful to the court or the defendant, cannot 
qualify as the assistance of counsel required by the Sixth 
Amendment. There can be no question that the roles of 
standby counsel and full-fledged defense counsel are fun- 
damentally different. The very definition of full-fledged 
counsel includes the proposition that the counselor, and not 
the accused, bears the responsibility for the defense; by 
contrast, the key limitation on standby counsel is that such 
counsel not be responsible—and not be perceived to be 
responsible—for the accused’s defense. Indeed, in many | 
respects, standby counsel is not counsel at all, at least not 
as that term is used in the Sixth Amendment. 

The Supreme Court has held that while the appointment 
of standby counsel can be a very useful step in a case in 
which a defendant wishes to represent himself, the proper 
role of standby counsel is quite limited. McKaskle v. 
Wiggins, 465 U.S. 168, 177-78, 104 S.Ct. 944, 950-51, 79 
L.Ed.2d 122 (1984). The defendant preserves actual con- 
trol over the case he presents to the jury: standby counsel 
cannot substantially interfere with any significant tactical 
decisions, cannot control the questioning of witnesses, and 
cannot speak in place of the defendant on any matter of 
importance. Jd. Standby “counsel” is thus quite different 
from regular counsel. Standby counsel does not represent 
the defendant. The defendant represents himself, and may 
or may not seek or heed the advice of the attorney stand- 
ing by. As such, the role of standby counsel is more akin to 
that of an observer, an attorney who attends the trial or 
other proceeding and who may offer advice, but who does 
not speak for the defendant or bear responsibility for his 
defense. 

Taylor, 933 F.2d at 312-13. 

(31] Taylor is a well-reasoned and logical opinion, and we 
could not articulate the key concepts quoted above any better. 
Thus, we adopt its holding to the extent that when the evidence 
of the prior plea-based conviction offered for enhancement 
shows the presence of standby counsel, without also establish- 
ing a knowing and voluntary waiver of the right to counsel, then 
the State has not satisfied its burden to show that the defendant 
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had or waived counsel. Therefore; the evidence failed to show 
that Gray had or waived counsel at the time of his plea to the 
prior forgery charge. Consequently, his conviction as evidenced 
by exhibits 27 and 40 is insufficient to support a habitual crim- 
inal enhancement finding. 

Therefore, when the State rested, its evidence was insuffi- 
cient to prove that Gray was a habitual criminal. The problem is 
that while Judge Merritt recognized the insufficiency of the 
State’s evidence, he departed from his role as neutral fact finder. 
The judge informed the State by letter of the insufficiency of its 
evidence and then allowed the State to withdraw its rest, over 
Gray’s objection, to adduce additional evidence to support the 
State’s charge that Gray should be sentenced as a habitual crim- 
inal. The fact that Gray did not object to the evidence on such 
grounds is of little moment because he is obviously entitled to 
rely on the argument that the State’s proof is simply insufficient 
to prove what it needs to prove. 

[32] In Jim’s, Inc. v. Willman, 247 Neb. 430, 527 N.W.2d 626 
(1995), the suggestion by a trial judge that a second motion for 
summary judgment be filed, which the judge heard and ruled on, 
was found to be reversible error. The Supreme Court there said: 

We recognize that in an effort to expedite litigation, a 
trial judge may on occasion hasten the process along by 
suggesting to one party that he or she will favorably enter- 
tain a particular pleading. Nevertheless, that practice is to 
be discouraged. A judge must be impartial, his or her offi- 
cial conduct must be free from even the appearance of 
impropriety, and a judge’s undue interference in a trial may 
tend to prevent the proper presentation of the cause of 
action. . . . A judge must be careful not to appear to act in 
the dual capacity of judge and advocate. State v. Brown, 
124 Ariz. 97, 602 P.2d 478 (1979). 

Jim's, Inc., 247 Neb. at 434, 527 N.W.2d at 630. See, also, 
Quercia v. United States, 289 U.S. 466, 53 S. Ct. 698, 77 L. Ed. 
1321 (1933); United States v. Araujo, 539 F.2d 287 (2d Cir. 
1976); United States v. Carter, 528 F.2d 844 (8th Cir. 1975), 
cert. denied 425 U.S. 961, 96 S. Ct. 1745, 48 L. Ed. 2d 206 
(1976); United States v. Natale, 526 F.2d 1160 (2d Cir. 1975), 
cert. denied 425 U.S. 950, 96 S. Ct. 1724, 48 L. Ed. 2d 193 
(1976); State v. Brown, 124 Ariz. 97, 602 P.2d 478 (1979). 
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If the trial judge’s conduct was reversible error in Jim’s, Inc., 
supra, as it was held to be, we believe that the conduct of Judge 
Merritt here also must be reversible error. In the instant case, the 
court did more than suggest a pleading. Instead, he assessed the 
State’s evidence, found it insufficient, advised the State of the 
insufficiency, and then over objection allowed the State to put in 
more evidence to attempt to plug the gaps in its proof. 
Regardless of the judge’s intention, we cannot avoid the conclu- 
sion that the judge assisted the State, which compromised his 
duty to be impartial. In reaching this conclusion, we have exam- 
ined similar cases from other jurisdictions. 

In People v. Adler, 629 P.2d 569 (Colo. 1981), the issue was 
whether the value of the property involved, a stereo, exceeded 
$200. A police officer testified that while undercover, he pur- 
chased the stereo for $234 from another police officer. The trial 
court questioned whether that was sufficient to establish the 
value of the stereo, and as a result, the prosecution called 
another witness to testify on the value. The Colorado court said 
that whether the prosecution should be granted leave for the late 
endorsement of another witness was a matter of discretion, but 
the more troublesome question was the defendant’s objection to 
the conduct of the trial judge in allowing the prosecution’s new 
witness to be endorsed. 

In Adler, supra, comments from both counsel and the trial 
judge reflected that during the discussion off the record, out of 
the jury’s presence, the trial judge had indicated that the 
prosecution might not have produced sufficient evidence of the 
value to establish a prima facie case. The judge apparently sug- 
gested that another witness be called to establish the value. The 
prosecution heeded this suggestion and obtained a witness on 
the issue during the noon recess. The Colorado court looked to 
I ABA Standards for. Criminal Justice 6-1.1(a) (2d ed. 1980), 
which provides: a 

The adversary nature of the proceedings does not relieve 
the trial judge of the obligation of raising on his or her ini- 
tiative, at all appropriate times and in an appropriate man- 
ner, matters which may significantly promote a just deter- 
mination of the trial. The only purpose of a criminal trial is 
to determine whether the prosecution has established the 
guilt of the accused as required by law[.] 
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Id. at 6.6. The court in Adler then referenced the commentary to 

that standard: 
[I]t is appropriate for the trial judge from time to time to 
intervene in the conduct of a case. Thus, when it clearly 
appears to the judge that for one reason or another the case 
is not being presented intelligibly to the jury, the judge is 
not required to remain silent. On the contrary, the judge 
may, by questions to a witness, elicit relevant and impor- 
tant facts. The judge may interrogate a witness after a 
cross-examination that appears to be misleading to the 
jury. The judge may also give interim explanations to the 
jury of the procedure of the trial . . . . The judge should be 
aware that there may be a greater risk of prejudice from 
overintervention than from underintervention. While the 
judge should not hesitate to exercise authority when nec- 
essary, the judge should avoid trying the case for the 
lawyers. 

6-1.1(a) at 6.7 to 6.8. 

Nonetheless, the Adler court was quick to point out that when 
a trial judge elects to raise matters to promote a just determina- 
tion of a trial, he must take great care to ensure that he does not 
become an advocate, citing People v. Martinez, 185 Colo. 187, 
523 P.2d 120 (1974) (reversible error is committed where, in 
absence of prosecutor at hearing on motion to suppress evi- 
dence, trial judge called witnesses, presented evidence, cross- 
examined defense witnesses, objected to defense counsel’s 
questions, and ruled on defense counsel’s objections to court’s 
questions of witnesses). The test adopted by the Colorado court 
was whether the trial judge’s conduct so departed from the 
required impartiality as to deny the defendant a fair trial. See 
People v. Corbett, 199 Colo. 490, 611 P.2d 965 (1980). In People 
v. Adler, 629 P.2d 569 (Colo. 1981), the court concluded that 
although pointing out a possible defect in the prosecution’s case 
may have been ill advised, it was held that such conduct did not 
result in a breach of that test. 

Significantly, in Adler, the prosecution had not rested its case. 
The trial judge’s suggestions to the prosecution were made out 
of the presence of the jury. The jury was not told that the addi- 
tional witness for the prosecution appeared at the judge’s sug- 


STATE v. GRAY 995 
Cite as 8 Neb. App. 973 


gestion. The Adler court also said that the trial record reflected 
the judge’s otherwise careful and impartial attention to the rights 
of both parties throughout the trial. Also, when the prosecution’s 
new witness was permitted to testify, the judge told the defend- 
ant that he would be granted a continuance, if desired, so that he 
could seek to obtain evidence to refute the new evidence of the 
stereo’s value. The conclusion was that these factors tended to 
establish that the defendant was not deprived of his substantial 
rights by the trial judge’s conduct. The Colorado Supreme Court 
was quick to point out that while there was no reversible error, 
it did not approve of the judge’s decision to call the prosecutor’s 
attention to the possible evidentiary weakness in his case. For 
additional cases which do not find reversible error, but where 
the suggestion was made prior to the State’s rest, see, Corbett, 
supra; People v. Walter, 90 Ill. App. 3d 687, 413 N.E.2d 542, 46 
Ill. Dec. 102 (1980) (trial court suggested to prosecutor, out of 
presence of jury, need to establish venue and identity of defend- 
ant); State v. Johnson, 454 S.W.2d 27 (Mo. 1970) (in trial for 
stealing, trial judge suggested to prosecutor, out of hearing of 
jury, that he elicit testimony as to ownership of items taken and 
legal nature of owner company); State v. Roddy, 604 S.W.2d 32 
(Mo. App. 1980) (in trial for operating motor vehicle without 
consent of owner, trial judge suggested to prosecutor, out of 
hearing of jury, that he ask witness police officer if he saw who - 
was driving car). 

In contrast to the foregoing authority, in the case before us, 
Judge Merritt became an advocate for the State’s need to put in 
more and better evidence, rather than simply deciding whether 
the evidence adduced by the State, which had rested, established 
that Gray was a habitual criminal, which it did not do, as we 
have said and as Judge Merritt knew. Thus, in the final analysis, 
Judge Merritt erred in allowing the State to withdraw its rest and 
adduce additional evidence to prove that Gray was a habitual 
criminal, given that the State had failed to prove its case and had 
rested by indicating on the record that it had no further evidence. 
As a result, we do not consider any evidence adduced by the 
State after it was wrongfully allowed to withdraw its rest. The 
evidence introduced prior to the State’s rest did not prove Gray 
a habitual criminal because of the shortcomings we have previ- 
ously outlined. 
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(c) Jail Assault Enhancement 

The State introduced no evidence for enhancement purposes 
in the jail assault case during the September 22, 1998, enhance- 
ment hearing, except that in this case, exhibits 2 and 3 were 
already in the record as were copies of exhibits 26 and 27 from 
the forgery case. They were not offered for purposes of enhance- 
ment, but, rather, for proof of prior crimes or bad acts. As held 
above, the evidence adduced at the enhancement hearing on 
September 22 on the forgery conviction was insufficient to 
prove Gray a habitual criminal. We have held that allowing the 
State to later adduce additional evidence was error. The State 
relied upon that additional evidence introduced on October 29 to 
support the habitual criminal allegation in the jail assault case. 
It is no better here than in the forgery case. 

The impartiality of judges is the cornerstone of our judicial 
system, and it provides the necessary credibility for the judicial 
system to resolve the cases before it. That notion is plainly evi- 
dent in the Supreme Court’s opinion in Jim’s, Inc. v. Willman, 
247 Neb. 430, 527 N.W.2d 626 (1995), a case upon which we 
substantially rely in our reversal of the sentence enhancement in 
the forgery and courtroom assault cases involving Gray. 
Consequently, the 10- to 20-year sentences in both the forgery 
case and the jail assault case are vacated, and the causes are 
remanded for resentencing, without use of the habitual criminal 
statute, for the reasons which we shall discuss in the section of 
our opinion entitled “Resentencing.” 


(d) Courtroom Assault Enhancement 

Finally, we must address whether Judge Merritt’s actions 
have any effect on Judge Flowers’ determination that Gray was 
a habitual criminal in the courtroom assault case and her sen- 
tence of him as a habitual criminal. We have affirmed that 
underlying conviction in our not designated for permanent pub- 
lication opinion released this day, but write about that case in 
further detail because of the unusual circumstances which 
impact the outcome and may provide guidance for the future. In 
the enhancement hearing before Judge Flowers in the courtroom 
assault case on August 21, 1998, the State offered the same three 
exhibits in support of its habitual criminal allegation as it later 
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did in the cases before Judge Merritt. Judge Flowers entered an 
order finding that Gray was a habitual criminal on August 25. As 
held above, these exhibits failed to carry the State’s burden to 
show that Gray had counsel or waived counsel during his no 
contest plea conviction. Thus, Judge Flowers’ use of such evi- 
dence to find Gray a habitual criminal would have been 
reversible plain error under State v. Ristau, 245 Neb. 52, 511 
N.W.2d 83 (1994). However, before any appeal to this court was 
taken, Judge Flowers vacated her order and took new evidence 
in the joint hearing held with Judge Merritt. 

The decision to vacate an order is within the discretion of the 
court, and such a decision will be reversed only if it is shown 
that the district court abused its discretion. Jarrett v. Eichler, 
244 Neb. 310, 506 N.W.2d 682 (1993). An abuse of discretion 
occurs when the trial court’s decision is based upon reasons that 
are untenable or unreasonable or if its action is clearly against 
justice or conscience, reason, and evidence. Talkington vy. 
Womens Servs., 256 Neb. 2, 588 N.W.2d 790 (1999). 

As indicated above, Judge Merritt informed Judge Flowers 
about the insufficiency of the State’s evidence sometime after 
the September 22, 1998, enhancement hearing for the two cases 
before him. Judge Flowers then vacated her prior order of 
August 25, which found Gray to be a habitual criminal, and then 
allowed the State to withdraw its rest in the case before her and 
present further evidence at the consolidated enhancement hear- 
ing before both judges on October 29. Because the State’s initial 
evidence was insufficient to support the habitual criminal alle- 
gation, Judge Flowers properly vacated her previous order, 
putting aside the issue of how she came to act. However, rather 
than allowing the State a second opportunity to prove its case, 
Judge Flowers should have simply found that the State had 
failed to meet its burden on the habitual criminal allegation. 
Judge Flowers erred by allowing the State a second chance at 
proving its case, particularly because the State’s new evidence 
at the new hearing, which. ultimately became the basis for her 
second enhancement of Gray’s sentence, flowed directly from 
Judge Merritt’s undue involvement with the State’s case. 

Had Judge Merritt not involved himself in Judge Flowers’ 
case, we Suspect the natural order of events would have been an 
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appeal to this court and a finding under Ristau, supra, that the 
evidence was insufficient. However, on the record before us, the 
taint from Judge Merritt’s actions infects the proceedings con- 
ducted by Judge Flowers. The joint hearing conducted by 
Judges Merritt and Flowers, after they allowed the State to with- 
draw its rest to buttress its case, cannot save the State from the 
fact that it rested when its proof was insufficient to prove its 
habitual criminal allegation. Therefore, in our opinion in the 
courtroom assault case, we have reversed the finding of Judge 
Flowers that Gray is a habitual criminal and have remanded that 
cause for resentencing also. 


5. RESENTENCING 

Because the State failed to meet its burden to prove Gray was 
a habitual criminal, the sentences imposed in each of these three 
cases must be vacated and the causes remanded for resentenc- 
ing. Our remand for resentencing presents the question of 
whether the State can be afforded another opportunity to prove 
Gray is a habitual criminal. We should answer that question in 
order to provide clear direction to the trial court. The answer is 
found in Lockhart v. Nelson, 488 U.S. 33, 109 S. Ct. 285, 102 L. 
Ed. 2d 265 (1988), and Burks v. United States, 437 U.S. 1, 98 S. 
Ct. 2141, 57 L. Ed. 2d 1 (1978). 

[33] Nelson involved an Arkansas habitual criminal statute 
which required that the State prove four prior felony convictions 
for sentence enhancement. The issue presented was whether 
double jeopardy allowed a habitual criminal rehearing after an 
appellate court reversed a habitual criminal determination 
because some of the evidence against the defendant was erro- 
neously admitted. In Nelson, without such erroneously admitted 
evidence, the record was insufficient to support a habitual crim- 
inal conviction. The majority concluded: 

[I]n cases such as this, where the evidence offered by the 
State and admitted by the trial court—whether erroneously 
or not—would have been sufficient to sustain [a determi- 
nation that the defendant was a habitual offender], the 
Double Jeopardy Clause does not preclude retrial [on the 
question of whether the defendant is a habitual criminal 
even though the remaining evidence adduced at trial was 
legally insufficient to support the determination]. 
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Nelson, 488 U.S. at 34. The Court’s rationale came from the 
general rule that “the Double Jeopardy Clause does not bar the 
retrial of a’ defendant who has succeeded in getting his convic- 
tion set aside for error in the proceedings below.” Nelson, 488 
US. at 39. 

[34] The Supreme Court in Nelson recognized that there was 
an exception to the general rule which it was using and that such 
exception was found in Burks, supra. The Nelson Court said of 
Burks: “Burks held that when a defendant’s conviction is reversed 
by an appellate court on the sole ground that the evidence was 
insufficient to sustain the jury’s verdict, the Double Jeopardy 
Clause bars a retrial on the same charge.” 488 U.S. at 39. The 
Nelson Court determined that the circumstances it faced were 
governed by the general rule and not by the Burks exception. 

The cases before us do not fall within the exception to the 
double jeopardy prohibition found within Nelson where the evi- 
dence, whether rightly or wrongly admitted, is sufficient to sus- 
tain the conviction or enhancement. This case does not involve 
a situation where either Judge Merritt or Judge Flowers initially 
erroneously admitted evidence which was legally sufficient to 
show that Gray was a habitual criminal. Rather, as Judge Merritt 
concluded, the evidence adduced prior to October 29, 1998, was 
not sufficient to prove the habitual criminal allegation. We have 
also made an independent determination that the evidence 
adduced by the State to show that Gray was a habitual criminal 
prior to being allowed to withdraw its rest was insufficient. 

While we have found error in the trial court’s assistance to the 
State and the allowance of a new opportunity to present evi- 
dence, the key here is that the initially introduced evidence did 
not prove that Gray’s plea-based conviction was with knowing 
and voluntary waiver of counsel. Because there never was evi- 
dence, whether properly or erroneously admitted, sufficient to 
sustain a determination that Gray was a habitual criminal, the 
holding in Lockhart v. Nelson, 488 U.S. 33, 109 S. Ct. 285, 102 
L. Ed. 2d 265 (1988), permitting a rehearing is not applicable. 
Instead, the exception in Burks v. United States, 437 U.S. 1, 98 
S. Ct. 2141, 57 L. Ed. 2d 1 (1978), of no retrial when the evi- 
dence is insufficient applies. 

[35] Thus, on remand, the State is prohibited from attempting 
to resentence Gray as a habitual criminal because jeopardy has 
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attached, and the evidence adduced against him, being insuffi- 
cient, equates to an acquittal of the allegation that he is a habit- 
ual criminal. There are cases from other jurisdictions which sup- 
port our holding. See, Bowman v. State, 314 Md. 725, 552 A.2d 
1303 (1989) (analyzing Nelson and Burks and finding that insuf- 
ficiency of habitual criminal evidence invokes Double Jeopardy 
Clause); State v. Hennings, 100 Wash. 2d 379, 670 P.2d 256 
(1983), citing Tibbs v. Florida, 457 U.S. 31, 102 S. Ct. 2211, 72 
L. Ed. 2d 652 (1982) (where court, trial or appellate, determines 
that evidence is insufficient to support guilty verdict or habitual 
criminal findings, Double Jeopardy Clause prevents giving State 
another opportunity to prove its case). See, also, Carter v. State, 
676 S.W.2d 353 (Tex. Crim. App. 1984) (double jeopardy bars 
subsequent enhancement hearing where prosecution previously 
failed to produce sufficient habitual criminal evidence); State v. 
Bowman, 36 Wash. App. 798, 678 P.2d 1273 (1984). Compare 
Duffel v. Dutton, 785 F.2d 131 (6th Cir. 1986) (second hearing 
not prohibited by double jeopardy where trial court erroneously 
excluded prosecution’s proffered evidence making presentation 
of sufficient evidence impossible). 


V. CONCLUSION 
Therefore, in this case, the forgery conviction, we vacate the 
finding that Gray was a habitual criminal and also vacate the 
sentence previously imposed. We have done the same in our not 
designated for permanent publication opinions in each of the 
other two cases, courtroom assault and jail assault. Because 
jeopardy has attached with respect to the State’s charge that 
Gray was a habitual criminal in each of the three separately 
charged felonies with which we have dealt today, Gray can only 
be resentenced for the three crimes, which convictions we have 
affirmed in the three opinions we have released today, without 
any enhancement as a habitual criminal. We remand the forgery 
conviction for resentencing in accordance with this opinion. 
SENTENCE VACATED, AND CAUSE 
REMANDED FOR RESENTENCING. 
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Summary Judgment: Proof. A party moving for summary judgment has the burden 
of showing that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that the moving party is entitled to judgment as a matter of 
law. 

___: __. In order to make a prima facie case for summary judgment, the moving 
party must show that the movant is entitled to a judgment in its favor if the evidence 
was uncontroverted at trial. After a party moving for summary judgment has shown 
facts warranting judgment as a matter of law, the opposing party has the burden to 
present evidence showing an issue of material fact which prevents judgment as a mat- 
ter of law. 

Limitations of Actions: Appeal and Error. The determination of which statute of 
limitations applies is a question of law, and an appellate court must decide the issue 
independently of the conclusion reached by the trial court. ° 

Legislature: Limitations of Actions: Intent: Contracts. Generally, absent a more 
specific statute, actions on written contracts may be brought within 5 years pursuant 
to Neb. Rev. Stat. § 25-205 (Reissue 1995). However, a special statute of limitations 
controls and takes precedence over a general statute of limitations because the special 
statute is a specific expression of legislative will conceming a particular subject. 
Limitations of Actions: Malpractice. If all of a plaintiff's claims are based on a sin- 
gle professional relationship, they may not be separated into various parts to allow dif- 
ferent periods of limitation to be applied. 

Limitations of Actions: Appeal and Error. The point at which a statute of limita- 
tions begins to run must be determined from the facts of each case, and the decision 
of the district court on the issue of the statute of limitations normally will not be set 
aside by an appellate court unless clearly wrong. 

Limitations of Actions: Malpractice. A cause of action accrues for negligence in 
professional services when the alleged act or omission in rendering or failure to ren- 
der professional services takes place. 

Limitations of Actions: Malpractice: Damages: Words and Phrases. In a cause of 
action for professional negligence, legal injury is the wrongful act or omission which 
causes the loss; it is not damage, which is the loss resulting from the misconduct. A 
period of limitations begins to run upon the violation of a legal right, that is, when the 
aggrieved party has the right to institute and maintain suit. 

Limitations of Actions: Malpractice. The discovery exception to the statute of lim- 
itations is inapplicable if facts are discovered that constitute the basis of a cause of 
action within 2 years from the alleged act of negligence. 

Limitations of Actions: Words and Phrases. In the context of statutes of limitations, 
discovery occurs when the party knows of facts sufficient to put a person of ordinary 
intelligence and prudence on inquiry which, if pursued, would lead to the discovery 
of facts constituting the basis of the cause of action. 
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11. Limitations of Actions: Damages. One need not know the full extent of one’s dam- 
ages before the limitations period begins to run, as a statute of limitations can be trig- 
gered at some time before the full extent of damages is sustained. 

12. Limitations of Actions: Fraud. The fraudulent concealment of a cause of action 
from the one to whom it belongs, by the one against whom it lies, constitutes an 
implied exception to the statute of limitations, postponing the commencement of the 
running of the statute until discovery or reasonable opportunity of discovery of the 
fact by the owner of the cause of action. 


Appeal from the District Court for Scotts Bluff County: 
Roser O. Hippe, Judge. Reversed. 


John H. Skavdahl, of Skavdahl & Wickersham, for appellant. 


Thomas J. Guilfoyle, of Erickson & Sederstrom, P.C., for 
appellees. 


HANNON and INBoDy, Judges, and BUCKLEY, District Judge, 
Retired. 


BUCKLEY, District Judge, Retired. 
INTRODUCTION 

On August 19, 1997, Gering - Fort Laramie Irrigation District 
(district) filed a petition against John T. Baker, doing business as 
Baker & Associates (Baker), and Marle G. Smith, alleging pro- 
fessional negligence. Baker and Smith filed a motion for sum- 
mary judgment on October 9, 1998, alleging that the district 
failed to comply with the applicable statute of limitations, Neb. 
Rev. Stat. § 25-222 (Reissue 1995). The district then filed a sec- 
ond amended petition on October 21. The district court permit- 
ted Baker and the district to submit additional affidavits on 
November 4. The district court sustained Baker’s motion for 
summary judgment on November 5. The district appeals. We 
reverse. 


BACKGROUND 
In March 1992, the district entered into a contract with Baker 
to design and oversee the construction of the relocation of irri- 
gation structures along Highway 92 west of Scottsbluff, 
Nebraska. 
Pursuant to that agreement, Baker assigned Smith to be the 
resident project representative. Smith was a civil engineer, reg- 
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istered with the State of Nebraska since 1975. Smith was 
responsible for the design and supervision of the district’s struc- 
ture relocation project and worked for Baker from 1991 to 1996. 
Paul Reed Construction & Supply, Inc., was hired as the con- 
tractor responsible for the actual construction of the project. 

Under the agreement between Baker and the district, Baker 
was expected to supply, in addition to the resident project repre- 
sentative, assistants to aid in overseeing the project. Smith and 
other employees were required to supervise the work of the con- 
tractor and provide information to Baker regarding the contrac- 
tor’s compliance with the project specifications and deadlines. 

According to the uncontradicted evidence submitted by 
Baker, 100 percent of the actual construction was completed on 
August 25, 1993. Baker certified the construction project com- 
plete on April 5, 1994. During the spring of 1993, the district 
discovered a leak in a concrete pipe near station 378, but this 
leak was not in the PVC joints constructed by the contractor. 
Shortly after finding this leak, another was discovered in the 
same general area but near the “new bar pit.” Ricky L. Preston, 
general manager of the district, was unsure what caused this 
leak, but stated it was fixed by pouring a concrete collar around 
the area. 

The district first discovered a leak in the bend joints in the 
PVC pipe in the spring of 1994 near station 407. When the dis- 
trict excavated, Preston observed that at the transition point 
where the PVC pipe changes directions, the two PVC pipes 
were field cut and wrapped in duct tape. The duct tape was then 
covered with a concrete collar and wire reinforcement, instead 
of being joined with a prefabricated PVC coupler. The district 
did not contact Baker or the contractor regarding the leak, but, 
instead, fixed it itself. In order to fix the problem, the district 
replaced the concrete collar with a prefabricated PVC coupler. 
Preston stated that at that time, he believed that the particular 
joint was not properly constructed but did not give it much 
thought, and that he thought there might have been a flaw or 
something. 

Preston testified in his deposition that sometime in June, 
approximately 2 weeks after the spring 1994 leak was repaired, 
the district discovered a second leak at approximately station 
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412. The leak was not causing any damage, and the district 
decided not to shut down the line at that time. The district exca- 
vated the leak near station 412 in the fall of 1994. However, the 
testimony surrounding the discovery of this leak was unclear. It 
is difficult to ascertain the nature of the leak, and Preston 
appeared extremely confused regarding the dates involved. 

During the fall of 1996, the district found another leak in a 
PVC joint. The joint was excavated on November 6, 1996, and 
found to also be constructed with a concrete collar. The district 
verbally notified the contractor of the problem. The contractor 
fixed the joint and backfilled the area. Neither the district nor 
Baker inspected the repair. 

Preston contacted Baker in November 1996 and spoke with 
an engineer, Barry Swanson. Preston explained that he had dis- 
covered a leak in the PVC pipe and had discovered that the bend 
had been constructed with a concrete collar. Swanson told 
Preston that the construction was improper. Swanson recalls that 
they discussed the possibility that there might have been other 
such improper joints and that they should put the contractor on 
formal notice. Swanson agreed to draft a letter to the contractor 
regarding the PVC joint excavated on November 6 and the fact 
that the joint was repaired without being inspected. 

Swanson stated that he delivered the letter to Preston and dis- 
cussed the contents with him. According to Swanson, Preston 
wanted the letter to be examined by the district’s attorney before 
being mailed to the contractor. Swanson checked with Preston 
on at least one occasion to see if the letter had been approved 
and forwarded to the contractor and was told that it had not been 
forwarded. Swanson said he never received directions to send 
the letter to the contractor, and therefore, it was never mailed. 
Although Preston stated he did not specifically recall advising 
Swanson that the district’s attorney had reviewed the letter and 
that it needed to be mailed to the contractor, he stated that he 
had a signed copy of the letter in his files. The copy he had 
faxed to the attorney had been unsigned. According to Leo 
Temple, corporate secretary of the contractor, the letter was 
never received by the contractor. 

A third PVC joint was excavated on June 4, 1997, after the 
district discovered a clogged pipeline in the area. This joint was 
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also constructed with duct tape and a concrete collar rather than 
prefabricated PVC couplers. The district advised the contractor 
of the problem via a letter dated June 9, 1997. The letter essen- 
tially notified the contractor that the construction of the PVC 
joints did not meet contract requirements and that the district 
expected the contractor to rectify the situation. It also stated that 
according to the engineer, the concrete collars were not autho- 
rized by him. The contractor responded that all of the PVC 
joints or bends had been constructed with concrete collars 
instead of prefabricated PVC couplers. The contractor further 
stated that the use of the concrete collars was approved by 
Smith. Based on pay estimates, the district suspected that 
approximately 40 joints were constructed in this manner. 

All of the joints or bends in question were below ground. The 
file maintained by Baker for the project contained a memoran- 
dum from Smith to Preston purporting to enclose a new “marked 
up” set of plans for the Department of Roads, among other doc- 
uments. These would have been the “as-built” drawings. The 
district alleges that it never received the as-built drawings from 
Baker. However, Smith testified that a copy of the as-built plans 
was submitted to the Department of Roads’ Bridgeport con- 
struction office. 


ASSIGNMENTS OF ERROR 

The district alleges that the district court erred in the follow- 
ing respects: (1) finding that no genuine issue as to a material 
fact existed, (2) granting Baker’s motion for summary judgment 
on the basis that the case was filed outside of the statute of lim- 
itations for professional negligence, (3) applying the profes- 
sional negligence statute of limitations under § 25-222 rather 
than Neb. Rev. Stat. § 25-205(1) (Reissue 1995), (4) failing to 
apply the doctrine of fraudulent concealment, and (5) failing to 
recognize a continuous relationship between the district and 
Baker, thereby tolling the statute of limitations from April 1994 
until November 1996. 


STANDARD OF REVIEW 
In appellate review of a summary judgment, the court views 
the evidence in a light most favorable to the party against whom 
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the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Reinke Mfg. 
Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 380 (1999); Woodard 
v. City of Lincoln, 256 Neb. 61, 588 N.W.2d 831 (1999). 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Reinke Mfg. Co., supra; Woodard, supra. 


DISCUSSION 

[1,2] A party moving for summary judgment has the burden 
of showing that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law. Kaiser v. Millard 
Lumber, 255 Neb. 943, 587 N.W.2d 875 (1999). See Boyle v. 
Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). In order to make 
a prima facie case for summary judgment, the moving party 
must show that the movant is entitled to a judgment in its favor 
if the evidence was uncontroverted at trial. See, Boyle, supra; 
Kaiser, supra. After a party moving for summary judgment has 
shown facts warranting judgment as a matter of law, the oppos- 
ing party has the burden to present evidence showing an issue of 
material fact which prevents judgment as a matter of law. See, 
Boyle, supra; Kaiser, supra. 


Applicable Statute of Limitations. 

[3] The determination of which statute of limitations applies 
is a question of law, and an appellate court must decide the issue 
independently of the conclusion reached by the trial court. 
Reinke Mfg. Co., supra; Jorgensen v. State Nat. Bank & Trust, 
255 Neb. 241, 583 N.W.2d 331 (1998). 

The district argues that Baker’s supervisory role could have 
been completed by assistants and did not require the expertise of 
an engineer. Therefore, according to the district, the services 
were not “professional” within the meaning of § 25-222, and the 
applicable statute of limitations was § 25-205(1), which governs 
written contracts. 
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Section 25-222 states in part: 

Any action to recover damages based on alleged profes- 
sional negligence or upon alleged breach of warranty in 
rendering or failure to render professional services shall be 
commenced within two years next after the alleged act or 
omission in rendering or failure to render professional ser- 
vices providing the basis for such action. 

Section 25-222 is a special statute of limitations for profes- 
sional negligence. Reinke Mfg. Co., supra. Section 25-205 is a 
general statute of limitations for written contract claims. Reinke 
Mfg. Co., supra. 

[4] Generally absent a more specific statute, actions on wnit- 
ten contracts may be brought within 5 years pursuant to 
§ 25-205. Reinke Mfg. Co., supra. However, a special statute of 
limitations controls and takes precedence over a general statute 
of limitations because the special statute is a specific expression 
of legislative will concerning a particular subject. Reinke Mfg. 
Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 380 (1999). 

[5] If all of a plaintiff’s claims are based on a single profes- 
sional relationship, they may not be separated into various parts 
to allow different periods of limitation to be applied. /d. If a 
plaintiff’s claims are for professional malpractice, whether pled 
in tort or contract, the statute of limitations for professional neg- 
ligence contained in § 25-222 applies. Reinke Mfg. Co., supra. 

The limitations period contained in § 25-222 is applicable to 
an engineer rendering professional services. Reinke Mfg. Co., 
supra. See Board of Regents v. Wilscam Mullins Birge, 230 Neb. 
675, 433 N.W.2d 478 (1988). 

A professional act or service is one arising out of a vocation, 
calling, occupation, or employment involving specialized 
knowledge, labor, or skill, and the labor or skill involved is pre- 
dominantly mental or intellectual rather than physical or man- 
ual. Board of Regents, supra. See Reinke Mfg. Co., supra. 

In Williams vy. Kingery Constr. Co., 225 Neb. 235, 404 
N.W.2d 32 (1987), the plaintiff sued an architectural firm and 
general contractor for injuries sustained when he fell 30 feet due 
to the absence of a wall which should have been constructed 
within the building. The plaintiff argued that § 25-222 did not 
apply to his case because the architect’s failure to detect the 
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absence of a wall did not fall within the purview of a profes- 

sional act because anyone could have detected the absence of 

the wall. The court stated that the architect 
had a professional responsibility to supervise the construc- 
tion and see to it that all walls called for by the plans and 
specifications were in fact constructed. It was not the fail- 
ure to find the wall missing which constitutes the act of 
negligence but, rather, the failure to properly supervise and 
see that the required wall was constructed which gives rise 
to the cause of action. That is clearly a professional act 
contemplated by § 25-222[.]} 

Williams, 225 Neb. at 239, 404 N.W.2d at 34. 

Clearly, the agents and employees inspecting and supervising 
the project were intended to work on the behalf of and under the 
supervision of Baker and Smith. The additional help was 
required to assist Smith in fulfilling his obligation to oversee the 
construction of the project and ensure that it was accomplished 
within the specifications of the design. This clearly requires the 
skill and training of an engineer and was the basis of the pro- 
fessional relationship between the district and Baker. Just as the 
case in Williams, supra, the cause of action was based on the 
engineer’s failure to supervise the project and ensure that the 
construction was completed according to the specifications. As 
such, clearly, this was a professional act within the purview of 
§ 25-222, and therefore § 25-222 was properly applied to this 
case. 


Was Petition Filed Within Statute of Limitations. 

[6] The point at which a statute of limitations begins to run 
must be determined from the facts of each case, and the decision 
of the district court on the issue of the statute of limitations nor- 
mally will not be set aside by an appellate court unless clearly 
wrong. Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 
380 (1999); Gordon v. Connell, 249 Neb. 769, 545 N.W.2d 722 
(1996). 

If the facts in a case are undisputed, the issue as to when the 
professional negligence statute of limitations began to run is a 
question of law. Reinke Mfg. Co., supra. 

Under the terms of § 25-222, if an action is not to be consid- 
ered time barred, the plaintiff must either file within 2 years of 
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an alleged act or omission or show that its action falls within the 
exceptions of this section as to its discovery of the defendant’s 
alleged negligence. Lindsay Mfg. Co. v. Universal Surety Co., 
246 Neb. 495, 519 N.W.2d 530 (1994). 

If a petition, on its face, does not disclose that an action is 
barred by a statute of limitations, a defendant must plead the 
statute of limitations as an affirmative defense and has the bur- 
den to prove that affirmative defense. Fulk v. McLellan, 243 
Neb. 143, 498 N.W.2d 90 (1993); Broekemeier Ford v. 
Clatanoff, 240 Neb. 265, 481 N.W.2d 416 (1992). 

Where a petition on its face shows that the cause of action 
stated therein is barred by the statute of limitations, the plaintiff 
must allege facts to avoid the bar of the statute and, at trial, has 
the burden to prove those facts. DeSciose v. Chiles, Heider & 
Co., 239 Neb. 195, 476 N.W.2d 200 (1991). 

[7] A cause of action accrues for negligence in professional 
services when the alleged act or omission in rendering or failure 
to render professional services takes place. Reinke Mfg. Co., 
supra; Zion Wheel Baptist Church v. Herzog, 249 Neb. 352, 543 
N.W.2d 445 (1996); Lindsay Mfg. Co., supra. 

[8] In a cause of action for professional negligence, legal 
injury is the wrongful act or omission which causes the loss; it 
is not damage, which is the loss resulting from the misconduct. 
Reinke Mfg. Co., supra. A period of limitations begins to run 
upon the violation of a legal right, that is, when the aggrieved 
party has the right to institute and maintain suit. Jd. 

In Lindsay Mfg. Co., supra, the plaintiff sued the engineer, 
alleging that the engineer had negligently designed and 
inspected wells that led to the contamination of an aquifer. The 
engineer had been hired to design and oversee the project. The 
district court granted summary judgment in favor of the engi- 
neer on the basis that the statute of limitations barred the plain- 
tiff’s action. The evidence showed that the wells had been com- 
pleted by December 21, 1982. The engineer alleged that all of 
his work with monitoring the wells was complete by January 1, 
1983. The engineer certified that the entire construction project 
was complete on July 15, 1985. On appeal, the court held that 
the statute of limitations began to run on December 21, 1982, 
the date that the wells were completed. Jd. 
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In the present case, the district court stated that the statute of 
limitations ran from April 5, 1994, to April 5, 1996. According 
to the uncontradicted evidence submitted by Baker, 100 percent 
of the actual construction was completed on August 25, 1993. 
Baker certified the construction project complete on April 5, 
1994. Based on this evidence, the acts or omissions which are 
the basis of the cause of action were completed by August 25, 
1993. Therefore, the 2-year statute of limitations began to run 
on August 25, 1993, and the district had to file its petition before 
August 25, 1995, unless the discovery exception of § 25-222 
applies. 


Discovery Exception. 

If a petition alleges a cause of action ostensibly barred by the 
statute of limitations, such petition, in order to state a cause of 
action, must show some excuse tolling the operation and bar of 
the statute. Zion Wheel Baptist Church, supra. 

Under § 25-222, the discovery exception states that “if the 
cause of action is not discovered and could not be reasonably 
discovered within such two-year period, then the action may be 
commenced within one year from the date of such discovery or 
from the date of discovery of facts which would reasonably lead 
to such discovery.” 

[9] The discovery exception to the statute of limitations is 
inapplicable if facts are discovered that constitute the basis of a 
cause of action within 2 years from the alleged act of negli- 
gence. Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 380 
(1999); Lindsay Mfg. Co. v. Universal Surety Co., 246 Neb. 495, 
519 N.W.2d 530 (1994); Economy Housing Co. v. Rosenberg, 
239 Neb. 267, 475 N.W.2d 899 (1991). 

[10] In the context of statutes of limitations, discovery occurs 
when the party knows of facts sufficient to put a person of ordi- 
nary intelligence and prudence on inquiry which, if pursued, 
would lead to the discovery of facts constituting the basis of the 
cause of action. Gordon v. Connell, 249 Neb. 769, 545 N.W.2d 
722 (1996); Zion Wheel Baptist Church, supra. 

It is undisputed that the district discovered a leak at a PVC 
joint in the spring of 1994 and knew that the joint was not prop- 
erly constructed. As stated previously, the alleged act of negli- 
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gence occurred for the purpose of the statute of limitations on 
August 25, 1993. The question is whether finding that one joint 
was improperly constructed was sufficient to constitute the basis 
of a cause of action or sufficient to place a person of ordinary 
prudence on inquiry which if pursued would lead to the facts 
constituting the basis of the cause of action. 

The district court found that the discovery of the leak in the 
spring of 1994 put the district on inquiry notice. The court fur- 
ther stated that the district could have examined the “as-built” 
plans in the Department of Roads’ Bridgeport office or asked the 
contractor regarding the construction of the remaining joints 
after it discovered the improperly constructed joint in the spring 
of 1994, 

The district argues in part that a question of fact exists as to 
whether the discovery of the leak in the spring of 1994 was suf- 
ficient to give it notice of the improper construction of the 
remaining 39 joints. 

[11] It is not necessary that a plaintiff have knowledge of the 
exact nature or source of the problem, but only that a problem 
existed, Reinke Mfg. Co., supra; Lindsay Mfg. Co., supra. One 
need not know the full extent of one’s damages before the limita- 
tions period begins to run, as a statute of limitations can be trig- 
gered at some time before the full extent of damages is sustained. 
Reinke Mfg. Co., supra; Gordon, supra. 

Preston acknowledged that he believed that the joint excavated 
in the spring of 1994 was improperly constructed at the time it 
was discovered. However, he also stated that he thought perhaps 
there was simply a flaw at that point and that he did not give it 
much thought at the time. This leak was discovered shortly after 
other leaks which did not occur at bend joints in the PVC pipe. 
Furthermore, in the letter dated November 25, 1996, that 
Swanson prepared at the district’s request, Swanson states, “In 
our conversations with the resident engineer who provided con- 
struction observation, it was stated that he did not allow concrete 
collars on p.v.c. pipe. This would indicate that this type of con- 
struction possibly only occurred occasionally.”’ It is implicit in 
this statement that even though at this point another leak at a PVC 
joint had been discovered, even Smith had no reason to believe 
that all of the joints had been constructed in the same fashion. 


1012 8 NEBRASKA APPELLATE REPORTS 


Baker relied heavily on Reinke Mfg. Co. v. Hayes, 256 Neb. 
442, 590 N.W.2d 380 (1999), in its oral argument. Reinke Mfg. 
Co. is distinguishable from the situation in the present case. In 
Reinke Mfg. Co., the plaintiff had contracted with an engineer- 
ing firm for the design of a control system for center-pivot irri- 
gation systems. The plaintiff then manufactured and sold 
approximately 35 irrigation systems equipped with the control 
system developed by the engineer during the spring of 1992. 
The plaintiff then began receiving numerous complaints from a 
number of customers regarding the system. Attempts were made 
to correct the problems. Then on November 7, the plaintiff com- 
piled a list of the defects and deficiencies in the system. The 
plaintiff made a demand for damages resulting from the defects 
in design from the engineer in November 1993, but did not file 
a petition until November 30, 1994. By the summer of 1992, the 
plaintiff was aware of substantial problems with the system and 
had documented those problems by November of that same year. 

However, in the present case, the district was not aware of the 
scope of the improper construction, but, instead, was alerted to 
one joint, improperly constructed, when it leaked in the spring 
of 1994. A second joint was discovered in the fall of 1996 and a 
third in the summer of 1997. The widespread complaints and 
problems which existed in Reinke Mfg. Co. were simply not pres- 
ent in this case. Furthermore, in Reinke Mfg. Co., there was clear 
evidence that the plaintiff was aware of the defects in design 
when he documented them in writing. No similar evidence was 
present in this case. 

We are not prepared to state that finding one joint out of 40 
under the facts of this case, with no reason to suspect that the 
remaining were constructed in a similar fashion, is sufficient to 
place a person on inquiry as a matter of law. A question of fact 
exists as to whether this discovery would lead a reasonably pru- 
dent person to inquire regarding the construction of the remain- 
ing 39 joints. Therefore, it was inappropriate to grant Baker’s 
motion for summary judgment on the issue of the discovery 
exception of § 25-222. 


Doctrine of Fraudulent Concealment. 
The district further argues that the doctrine of fraudulent con- 
cealment applies and tolls the statute of limitations. According 
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to the district, Baker failed to adequately inspect the PVC joints 
prior to them being backfilled, therefore breaching its duty to 
the district. The fact that the joints were underground and con- 
cealed a material fact which would have led to discovery was a 
direct result of Baker’s breach of duty. According to the district, 
Baker also failed to send the November 1996 letter to the con- 
tractor regarding the improper construction of the PVC joints. 
The district argues that the logical inference from that failure is 
that Baker was attempting to conceal its own malpractice. 

Equitable estoppel arises from active or affirmative efforts to 
conceal malpractice. Schendt v. Dewey, 252 Neb. 979, 568 
N.W.2d 210 (1997). The doctrine of fraudulent concealment 
estops a defendant from asserting a statute of limitations defense 
when the defendant has, either by deception or by a violation of 
a duty, concealed from the plaintiff material facts which prevent 
the plaintiff from discovering malpractice. Schendt v. Dewey, 
supra. The burden of proof rests on the party who pleads an 
estoppel to establish the facts upon which the estoppel is based. 
Kelly Klosure v. Johnson Grant & Co., 229 Neb. 369, 427 
N.W.2d 44 (1988). 

[12] The fraudulent concealment of a cause of action from the 
one to whom it belongs, by the one against whom it lies, consti- 
tutes an implied exception to the statute of limitations, postpon- 
ing the commencement of the running of the statute until dis- 
covery or reasonable opportunity of discovery of the fact by the 
owner of the cause of action. Muller v. Thaut, 230 Neb. 244, 430 
N.W.2d 884 (1988). 

The district court held that because the facts underlying the 
cause of action could have been discovered within the 2-year 
statute of limitations, the doctrine of fraudulent concealment did 
not apply. The district court did not address the elements of 
fraudulent concealment specifically. We have held that a ques- 
tion of fact exists as to whether the district was placed on 
inquiry after finding the first leak in the spring of 1994. 
Therefore, discovery does not preclude the district from relying 
upon the doctrine of fraudulent concealment. As it is unneces- 
sary to address the individual elements of the doctrine of fraud- 
ulent concealment in order to dispose of this appeal, we will not 
do so. See Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994) 
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(appellate court is not obligated to engage in analysis which is 
not needed to adjudicate case and controversy before it). 


Continuous Relationship. 

The district argues that the continuous relationship between 
the district and Baker tolled the statute of limitations from April 
1994, when the project was certified as complete, to November 
1996, when Baker continued to act as an intermediary between 
the district and the contractor regarding the project. 

The district did not allege in its amended petition that the 
statute of limitations was tolled under the continuous relation- 
ship doctrine, and the trial court did not address the issue in its 
order. An appellate court will not consider an issue on appeal 
that was not passed upon by the trial court. Vinci v. Nebraska 
Dept. of Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 (1997). 


CONCLUSION 

For the foregoing reasons, we find that the district court erred 
in sustaining Baker’s motion for summary judgment, as there is 
a question of material fact as to whether the district would have 
discovered facts that are the basis of the cause of action within 
the 2-year statute of limitations. We therefore reverse the ruling 
of the district court. 

REVERSED. 


STATE OF NEBRASKA, APPELLEE, V. 
ROBERT F. MCGINNIS, APPELLANT. 
608 N.W.2d 605 
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1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to suppress 
evidence, apart from determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to be upheld on appeal 
unless its findings of fact are clearly erroneous. In making this determination, an 
appellate court does not reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes into consideration that 
it observed the witnesses. 


M1. 
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Judgments: Appeal and Error. To the extent questions of law are involved, an 
appellate court is obligated to reach conclusions independent of the decisions reached 
by the courts below. 

Motions to Suppress: Warrantless Searches: Probable Cause: Appeal and Error. 
In reviewing a district court’s ruling on a motion to suppress evidence obtained 
through a warrantless search or seizure, an appellate court conducts a de novo review 
of reasonable suspicion and probable cause determinations, and reviews factual find- 
ings for clear error, giving due weight to the inferences drawn from those facts by the 
trial judge. 

Investigative Stops: Police Officers and Sheriffs: Motor Vehicles: Probable 
Cause. When a police officer observes a traffic offense, no matter how minor, the 
officer has probable cause to stop the driver of the vehicle. 

Investigative Stops: Police Officers and Sheriffs: Probable Cause. If an officer has 
probable cause to stop a violator, the stop is objectively reasonable, and any ulterior 
motivation on the officer’s part is irrelevant. 

Investigative Stops: Police Officers and Sheriffs: Motor Vehicles: Search and 
Seizure. The standard by which traffic stops are judged is an objective one, and thus 
if an objectively lawful reason exists for the stop, the fact that the officer hopes to 
secure consent to search does not make a traffic stop illegal or pretextual. 

Criminal Law: Investigative Stops: Police Officers and Sheriffs: Probable 
Cause. The test to determine if an investigative stop was justified is whether the 
police officer had a reasonable suspicion, based on articulable facts, which indicated 
that a crime had occurred, was occurring, or was about to occur and that the suspect 
might be involved. 

Investigative Stops: Probable Cause: Words and Phrases. Reasonable suspicion 
entails some minimal level of objective justification for detention, something more 
than an inchoate and unparticularized suspicion or “hunch,” but less than the level of 
suspicion required for probable cause. 

Investigative Stops: Probable Cause. It is the totality of the circumstances which 
determines whether reasonable suspicion to conduct an investigatory stop exists, and 
acts, even if innocent when viewed separately, may warrant further investigation 
when viewed together. 

Criminal Law: Investigative Stops: Police Officers and Sheriffs: Probable 
Cause. Where the police have reasonable suspicion, they may pursue their investiga- 
tion either to confirm their suspicion or to dispel the suspicion that crime is afoot. 
Constitutional Law: Search and Seizure: Probable Cause. Exercising one’s con- 
stitutionally protected right to decline permission to search cannot be used to support 
reasonable suspicion or probable cause. 

Investigative Stops: Probable Cause. Nervousness alone is not sufficient to justify 
further detention; only in combination with other suspicious circumstances may it 
contribute to a finding of reasonable, articulable suspicion. 


Appeal from the District Court for Hamilton County: 


WILLIAM H. Norton, District Judge, Retired, and Roperr R. 
STEINKE, Judge. Reversed and remanded with directions to 
dismiss. 
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Arthur R. Langvardt, of Langvardt & Valle, for appellant. 


Don Stenberg, Attorney General, and Marie Colleen Clarke 
for appellee. 


HANNON, SIEVERS, and INBopy, Judges. 


INBODY, Judge. 
I. INTRODUCTION 

Robert F. McGinnis appeals his convictions for possession of 
marijuana with the intent to deliver, in violation of Neb. Rev. 
Stat. § 28-416(1)(a) (Reissue 1995), and possession of mari- 
juana or a controlled substance without the official indicium, in 
violation of Neb. Rev. Stat. § 77-4309 (Reissue 1996). His sole 
assigned error on appeal is the district court’s overruling of his 
motion to suppress. For the reasons set forth herein, we reverse, 
and remand with directions to dismiss. 


II. STATEMENT OF FACTS 

On May 30, 1996, an information was filed in Hamilton 
County District Court charging McGinnis with count I, posses- 
sion of marijuana with the intent to deliver, and count II, pos- 
session of marijuana or a controlled substance without the offi- 
cial indicium. On June 3, McGinnis filed a motion to suppress 
all evidence obtained from McGinnis or his vehicle for the rea- 
son that said evidence was obtained in violation of his constitu- 
tional rights. A hearing on McGinnis’ motion to suppress was 
held on April 24, 1997. The following facts were adduced by the 
State: At about 11:25 a.m. on April 12, 1996, Nebraska State 
Patrol Trooper Andy Allen was eastbound on Interstate 80 in 
Hamilton County, Nebraska, when he observed a small white 
vehicle ahead traveling at a speed slightly above the speed limit, 
catching up with a “pack” of other eastbound traffic. Trooper 
Allen observed that the white car “would get right up real close 
to the bumper of the vehicles ahead of him following way too 
close — well, less than the two-second rule. . . . and went on 
around [the pack].” Trooper Allen stopped the vehicle to issue a 
warning ticket for following too closely to the driver and sole 
occupant of the vehicle, McGinnis. 
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Upon making contact with McGinnis, Trooper Allen advised 
McGinnis why he had been stopped and noted that McGinnis’ 
hands were shaking and that he appeared to be more nervous 
than most persons under the same circumstances. While receiv- 
ing McGinnis’ Washington State driver’s license, rental papers 
from San Francisco on the vehicle, and flight tickets from 
Seattle to San Francisco, Trooper Allen conversed with 
McGinnis about his destination and the purpose of his trip. 
McGinnis indicated to Trooper Allen that he was on his way to 
Buffalo, New York, to pick up his brother and then visit his 
grandfather who was also in New York, but “in the hospital, fail- 
ing ill.” Trooper Allen also learned that McGinnis had flown 
from Seattle to San Francisco, rented the car at the San 
Francisco airport, and left from that location. When Trooper 
Allen asked why McGinnis did not fly to New York, McGinnis 
stated that he had never driven across the country before and 
that he wanted to try it one time. 

Trooper Allen returned to his patrol vehicle to check on 
McGinnis’ license and the car rental documents, and to write a 
warning ticket for following too closely. He returned to 
McGinnis’ vehicle, handed McGinnis back his paperwork and 
the warning ticket, and then asked McGinnis if he was carrying 
any firearms or drugs. According to Trooper Allen, McGinnis 
asserted that he was not carrying any weapons or drugs in the 
vehicle, but would not look directly at Trooper Allen; instead, 
McGinnis looked down and straight ahead. 

Trooper Allen then asked McGinnis if he would have any 
problem with having the vehicle searched, to which McGinnis 
inquired whether he had to grant permission. Trooper Allen 
explained to McGinnis that while he did not have to consent to 
a search of the interior of the vehicle, a drug detection dog could 
sniff the exterior air surrounding the vehicle. McGinnis then 
stated that he would like to “just go on my way if I could.” At 
that point, Trooper Allen told McGinnis that he was going to 
summon a drug detection dog to perform a sniff of the exterior 
of McGinnis’ vehicle. 

Trooper Allen then contacted Nebraska State Patrol Trooper 
Gerald Schenck to bring his drug detection dog, Nero, to the 
scene. Trooper Schenck arrived on the scene in less than 10 min- 
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utes, and a canine sniff around McGinnis’ vehicle was con- 
ducted. When Nero reached the “right rear quarter panel” of the 
vehicle, Nero “indicated” by barking and scratching at that area. 
Thereafter, stating concern over the possibility that someone 
who had previously used the rental car had left contraband in it, 
McGinnis consented to allow the interior of his vehicle to be 
searched. However, McGinnis specifically declined to consent 
to a search of the vehicle’s trunk, stating that he was transport- 
ing adult magazines to New York for his brother. The subse- 
quent search of the interior also resulted in Nero indicating to 
the trunk area through the backseat cushion. Trooper Schenck 
informed McGinnis that “ ‘I’m opening it up,’ ” and he retrieved 
the keys from the ignition and opened the trunk of the vehicle. 

The troopers then conducted a search of the trunk of the vehi- 
cle where they located 11 large packages, which contained 28'h 
pounds of marijuana, wrapped in dryer sheets and plastic. There 
were no official stamp labels or other indicia on or near the 
packages of marijuana. 

On June 25, 1997, the district court overruled McGinnis’ 
motion to suppress, finding that the stop of McGinnis’ vehicle 
was proper and that Trooper Allen’s detention of McGinnis fol- 
lowing the issuing of the warning ticket was supported by a 
“particularized and objective basis for suspecting the defendant 
of criminal activity.” 

A stipulated trial was held on October 31, 1997. McGinnis 
renewed the issues raised in his motion to suppress. The court 
found McGinnis guilty of the charged offenses, and on April 16, 
1999, McGinnis was sentenced to 20 months’ to 3 years’ impris- 
onment on count I, possession of marijuana with the intent to 
deliver. On count II, possession of marijuana or a controlled 
substance without the official indicium, McGinnis was sen- 
tenced to imprisonment of 1 year with credit for 27 days served. 
The sentences were ordered to be served concurrently. 
McGinnis has timely appealed to this court. 


Ill. ASSIGNMENT OF ERROR 
McGinnis’ sole assigned error on appeal is that the district 
court erred in overruling his motion to suppress. 
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IV. STANDARD OF REVIEW 

[1,2] A trial court’s ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. In making this determination, an appellate 
court does not reweigh the evidence or resolve conflicts in the 
evidence, but, rather, recognizes the trial court as the finder of 
fact and takes into consideration that it observed the witnesses. 
State v. Ortiz, 257 Neb. 784, 600 N.W.2d 805 (1999); State v. 
Johnson, 256 Neb. 133, 589 N.W.2d 108 (1999). To the extent 
questions of law are involved, an appellate court is obligated to 
reach conclusions independent of the decisions reached by the 
courts below. Ortiz, supra; Johnson, supra. 

[3] In reviewing a district court’s ruling on a motion to sup- 
press evidence obtained through a warrantless search or seizure, 
an appellate court conducts a de novo review of reasonable sus- 
picion and probable cause determinations, and reviews factual 
findings for clear error, giving due weight to the inferences 
drawn from those facts by the trial judge. State v. Bartholomew, 
258 Neb. 174, 602 N.W.2d 510 (1999). See State v. Soukharith, 
253 Neb. 310, 570 N.W.2d 344 (1997). 


V. DISCUSSION 


1. INITIAL SToP 

First, we address whether the initial stop of McGinnis was 
proper. Trooper Allen testified that he observed McGinnis get- 
ting “right up real close to the bumper of the vehicles ahead of 
him following way too close — well, less than the two-second 
rule . ... and went on around [the pack)” and that he stopped 
McGinnis to give him a warning ticket for following too closely. 

[4,5] When a police officer observes a traffic offense, no mat- 
ter how minor, the officer has probable cause to stop the driver 
of the vehicle. Bartholomew, supra; State v. Chronister, 3 Neb. 
App. 281, 526 N.W.2d 98 (1995). If an officer has probable 
cause to stop a violator, the stop is objectively reasonable, and 
any ulterior motivation on the officer’s part is irrelevant. 
Bartholomew, supra. 
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[6] Following too closely is a violation of Neb. Rev. Stat. 
§ 60-6,140(1) (Reissue 1998), which provides: “The driver of a 
motor vehicle shall not follow another vehicle more closely than 
is reasonable and prudent, and such driver shall have due regard 
for the speed of such vehicles and the traffic upon and the con- 
dition of the roadway.” The standard by which traffic stops are 
judged is an objective one, and thus if an objectively lawful rea- 
son exists for the stop, the fact that the officer hopes to secure 
consent to search does not make a traffic stop illegal or pretex- 
tual. See U.S. v. Pereira-Munoz, 59 F.3d 788 (8th Cir. 1995) 
(applying standard of objective reasonableness and holding that 
officer’s actual state of mind is irrelevant for purposes of deter- 
mining lawfulness of stop). 

Trooper Allen observed McGinnis committing a traffic 
offense and consequently had probable cause to conduct the 
stop. Therefore, the initial stop of McGinnis’ vehicle was 
proper. 


2. DETENTION 

We proceed to address the continued detention of McGinnis 
after the purpose of the traffic stop had been completed. Once 
the warning ticket had been issued, McGinnis had the right to 
proceed, unless during the period of lawful detention, Trooper 
Allen developed other information reasonably justifying a con- 
tinued investigative detention, which is commonly referred to as 
a “Terry stop.” See Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 
L. Ed. 2d 889 (1968). 

[7-10] The test to determine if an investigative stop was jus- 
tified is whether the police officer had a reasonable suspicion, 
based on articulable facts, which indicated that a crime had 
occurred, was occurring, or was about to occur and that the sus- 
pect might be involved. State v. Hiemstra, 6 Neb. App. 940, 579 
N.W.2d 550 (1998). See, also, State v. Bowers, 250 Neb. 151, 
548 N.W.2d 725 (1996); State v. Smith, 4 Neb. App. 219, 540 
N.W.2d 374 (1995). Reasonable suspicion entails some minimal 
level of objective justification for detention, something more 
than an inchoate and unparticularized suspicion or “hunch,” but 
less than the level of suspicion required for probable cause. 
Soukharith, supra; State v. Tierney, 7 Neb. App. 469, 584 
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N.W.2d 461 (1998). It is the totality of the circumstances which 
determines whether reasonable suspicion to conduct an investi- 
gatory stop exists, and acts, even if innocent when viewed sep- 
arately, may warrant further investigation when viewed 
together. Chronister, supra. See United States v. Sokolow, 490 
US. 1, 109 S. Ct. 1581, 104 L. Ed. 2d 1 (1989). Where the 
police have reasonable suspicion, they may pursue their investi- 
gation either to confirm their suspicion or to dispel the suspicion 
that crime is afoot. Terry, supra; State v. Ortiz, 257 Neb. 784, 
600 N.W.2d 805 (1999). 

{11} Clearly, McGinnis’ constitutionally protected refusal to 
consent to search is not considered in determining whether 
Trooper Allen had reasonable suspicion, because exercising 
one’s right to decline permission to search cannot be used to 
support reasonable suspicion or probable cause. See, Sokolow, 
supra; State v. Chronister, 3 Neb. App. 281, 526 N.W.2d 98 
(1995). Thus, the facts relied upon by the State in its argument 
that Trooper Allen had a reasonable suspicion that criminal 
activity was afoot was (1) McGinnis’ nervousness and unwill- 
ingness to make eye contact with Trooper Allen and (2) 
McGinnis’ unusual travel arrangements, i.e., flying from 
Washington State to San Francisco and renting a car at the San 
Francisco airport to drive cross-country to New York State. The 
issue before this court is whether these facts, taken together, 
gave Trooper Allen a reasonable, articulable suspicion that jus- 
tified his continued detention of McGinnis. 


(a) Nervousness 

First, we consider whether McGinnis’ nervousness supported 
a reasonable suspicion that criminal activity was afoot to justify 
Trooper Allen’s continued detention of McGinnis. 

[12] This court has previously held that “nervousness alone is 
not sufficient to justify further detention; only in combination 
with other suspicious circumstances may it contribute to a find- 
ing of reasonable, articulable suspicion.” Tierney, 7 Neb. App. 
at 479, 584 N.W.2d at 468. See State v. Anderson, 258 Neb. 627, 
605 N.W.2d 124 (2000) (trembling hands, pulsing carotid artery, 
difficulty locating vehicle registration among documents in 
glove box, and hesitancy to make eye contact are signs of ner- 
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vousness which may be displayed by innocent travelers and, 
standing alone, do not provide reasonable suspicion of criminal 
activity). This view is echoed by other courts. 

In U.S. v. McRae, 81 F.3d 1528, 1534 n.4 (10th Cir. 1996), the 
court stated, ‘““We have held that nervousness alone is not suffi- 
cient to justify further detention; however, in combination with 
other suspicious circumstances, it might contribute to a finding 
of articulable suspicion.” Earlier, in U.S. v. Fernandez, 18 F.3d 
874 (10th Cir. 1994), the court concluded that the nervousness 
of the driver and his passenger was insufficient to establish rea- 
sonable suspicion justifying continued detention after the 
issuance of a warning citation for excessively tinted windows 
and improper lane travel. The court elaborated: 

We have repeatedly held that nervousness is of limited 
significance in determining reasonable suspicion and that 
the government’s repetitive reliance on the nervousness of 
either the driver or passenger as a basis for reasonable sus- 
picion “in all cases of this kind must be treated with cau- 
tion. It is common knowledge that most citizens, and espe- 
cially aliens, whether innocent or guilty, when confronted 
by a law enforcement officer who asks them potentially 
incriminating questions are likely to exhibit some signs of | 
nervousness.” 

Id. at 879, quoting U.S. v. Millan-Diaz, 975 F.2d 720 (10th Cir. 
1992). See, also, U.S. v. Beck, 140 F.3d 1129, 1139 (8th Cir. 
1998) (“[iJt certainly cannot be deemed unusual for a motorist 
to exhibit signs of nervousness when confronted by a law 
enforcement officer”); U.S. v. Hall, 978 F.2d 616, 621 n.4 (10th 
Cir. 1992) (“‘[i]t is common knowledge that most citizens... . 
whether innocent or guilty, when confronted by a law enforce- 
ment officer who asks them potentially incriminating questions 
are likely to exhibit some signs of nervousness’”’); U.S. v. 
Walker, 933 F.2d 812 (10th Cir. 1991) (defendant’s nervousness 
and trembling hands did not give rise to objective reasonable 
suspicion to justify continued detention after stop for speeding), 
cert. denied 502 U.S. 1093, 112 S. Ct. 1168, 117 L. Ed. 2d 414 
(1992); U.S. v. White, 890 F.2d 1413, 1418 (8th Cir. 1989) (not- 
ing that “becoming nervous when one is confronted by officers 
of the law is not an uncommon reaction”); Ferris v. State, 355 
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Md. 356, 388, 735 A.2d 491, 508 (1999) (“{t]he innocent and 
the guilty may both frequently react with analogous trepidation 
when approached by a uniformed police officer’); State v. 
Washington, 623 So. 2d 392 (Ala. Crim. App. 1993) (listing 
cases in support of proposition that unless coupled with addi- 
tional and objectively suspicious factors, nervousness in pres- 
ence of police officer and/or failure to make eye contact do not 
establish reasonable suspicion to believe that person is engaged 
in criminal activity). Thus, McGinnis’ nervousness weighs little, 
if at all, in support of a finding of reasonable suspicion. 


(b) Unusual Travel Arrangements 

Next, we consider whether McGinnis’ unusual travel arrange- 
ments, i.e., flying from Washington State to San Francisco and 
renting a car at the San Francisco airport to drive cross-country 
to New York State, supported a reasonable suspicion that crimi- 
nal activity was afoot to justify Trooper Allen’s continued deten- 
tion of McGinnis. Although unusual or suspicious travel plans 
may give rise to reasonable suspicion, U.S. v. Wood, 106 F.3d 
942 (10th Cir. 1997), such a determination is fact based, and 
where a reasonable explanation for the travel exists, courts have 
not relied upon this factor as support for reasonable suspicion. 
Thus, we believe that an overview of the factor present in some 
other cases considering this issue is in order. 


(i) U.S. v. Salzano 

In U.S. v. Salzano, 158 F.3d 1107 (10th Cir. 1998), a Kansas 
highway patrol trooper stopped Robert Salzano, who was driv- 
ing a motor home, for straying onto the shoulder. During the 
stop, the trooper discovered that the motor home was rented and 
noticed that Salzano seemed “ ‘a little nervous’” and that his 
hands were shaking. Jd. at 1110. The trooper also noticed the 
smell of evergreen, which he attributed to the presence of a nat- 
ural evergreen wreath hanging in the vehicle. Salzano indicated 
to the trooper that he was on vacation and was driving from San 
Diego, California, to Springfield, Massachusetts, to visit his 
father. In response to the trooper’s questions about the relative 
expense of renting a motor home to drive across the country, 
compared to flying or renting a smaller vehicle, Salzano replied 
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that he planned to drive his father back to California and that 
they might visit some friends in South Dakota. The trooper 
noted that the rental papers on the motor home indicated that a 
party of three would be traveling in the motor home, but that 
Salzano was traveling alone. When asked why he was traveling 
without his wife, Salzano replied that she could not get time off 
from work. The trooper called for a drug detection dog team, 
which alerted, and drugs were found in the motor home. 

At the suppression hearing, the government relied upon the 
following factors as support for the reasonableness of the 
trooper’s suspicion that criminal activity was afoot: (1) 
Salzano’s uneconomical decision to travel across the country in 
a motor home, (2) the discrepancy between the number of per- 
sons stated on the rental agreement and the fact that Salzano was 
traveling alone, (3) the size of the motor home and the knowl- 
edge that such motor homes are often used to haul large quanti- 
ties of drugs, (4) Salzano’s visible nervousness, (5) the smell of 
evergreen in the vehicle, and (6) Salzano’s statement that he had 
come from California. The 10th Circuit Court of Appeals held 
that reasonable suspicion did not exist and discredited each of 
the factors relied upon by the prosecution. 

The court held that there is nothing criminal about driving 
across the country instead of flying and that just because the 
method of travel chosen by the individual may not be economi- 
cal, that does not mean it is criminal. Further, there were many 
innocent explanations which could explain the discrepancy 
between the number of persons stated on the rental agreement 
and the number in the vehicle, and the fact that a person is driv- 
ing a rental motor home is not indicative of criminal activity. 
Salzano’s nervousness was also discounted, as his exhibited 
signs of nervousness were not beyond those normally antici- 
pated during a citizen-police encounter. Additionally, the fact 
that Salzano’s trip started in California was not a reasonable 
basis to suspect that he was carrying drugs or contraband. 
Finally, although strong odors may sometimes be used to mask 
drugs, the smell of evergreen was not out of proportion to the 
large fresh-cut natural evergreen wreath in the motor home, and 
the wreath was not unusual, considering the stop occurred only 
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5 days before Christmas. Thus, the court held that the evidence 
obtained had to be suppressed. 


(ii) U.S. v. Beck 

In U.S. v. Beck, 140 F.3d 1129 (8th Cir. 1998), an Arkansas 
police officer stopped a vehicle driven by Kenneth Beck for fol- 
lowing too closely. During the stop, the officer observed factors 
which he claimed gave him reasonable suspicion to detain Beck 
and have a canine sniff of the vehicle performed. A canine sniff 
was performed, the dog indicated, and drugs were found. The 
State argued that the following factors provided reasonable sus- 
picion to detain Beck: (1) Beck was driving a rental car which 
had been rented by an absent third party, (2) the rental vehicle 
was licensed in California, (3) there was fast-food trash on the 
passenger-side floorboard, (4) there was no visible luggage in 
the passenger compartment of the automobile, (5) Beck was ner- 
vous, (6) Beck’s trip was from a drug-source state to a drug- 
demand state, and (7) Beck gave an unusual explanation for the 
trip, i.e., he was going to North Carolina for a job. The Eighth 
Circuit Court of Appeals held that reasonable suspicion did not 
exist in this case. 


(iii) U.S. v. Wood 

In U.S. v. Wood, 106 F.3d 942 (10th Cir. 1997), an officer 
stopped Terry Wood for speeding. During the traffic stop, Wood 
initially said that he rented the car in San Francisco, but when 
corrected by the officer, Wood confirmed that he rented the car 
in Sacramento. Wood told the officer that he was an unemployed 
painter and that he expected to return to work in about 6 weeks. 
He stated that he had flown with his sister to Sacramento on a 
vacation and that she had returned by plane to Topeka, Kansas, 
while he chose to drive to enjoy the scenery. The officer noticed 
the rental car was due back the next day in Sacramento, to which 
Wood replied that the rental company was aware of his plans to 
leave the car at his destination. 

The officer made several observations that raised his suspi- 
cion: (1) Wood’s unusual travel plans, (2) Wood’s error in iden- 
tifying the city where he rented the car, (3) fast-food wrappers 
and open maps in the passenger compartment of the vehicle, (4) 
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Wood’s extreme nervousness, and (5) Wood’s prior narcotics 
conviction discovered during the computer search. The officer 
detained Wood, a canine sniff was performed, and a resulting 
search revealed illegal drugs in the trunk. 

Wood filed a motion to suppress, which was denied by the 
district court. On appeal, the 10th Circuit Court of Appeals 
reversed, finding that all the factors relied upon by the officer 
were innocent and that even the combination of the factors did 
not rise to the level of reasonable suspicion necessary for an 
investigatory stop and detention. First, the court disagreed with 
the district court that Wood’s travel plans were unusual. Wood 
was on vacation, his work schedule permitted the drive across 
the country, and he had a valid driver’s license and a vehicle 
properly rented in his name. The court stated it was not criminal 
to want to see the countryside. Furthermore, the court pointed 
out that although Wood was unemployed, he could have saved 
money for the California vacation, gotten the money from a 
wealthy relative, won the lottery, or put the trip on his credit 
card. 

Second, the court held that Wood’s error in misidentifying the 
city in which he rented the car was not the sort of inconsistency 
that warranted reasonable suspicion. Third, the court rejected 
the officer’s reliance on the food wrappers and open maps in the 
passenger compartment, because this is consistent with modern 
interstate travel. Fourth, the court discounted Wood’s nervous- 
ness, since many citizens, innocent or guilty, exhibit signs of 
nervousness when confronted by law enforcement officers. 
Finally, the court stated that Wood’s prior narcotics conviction 
did not give rise to reasonable suspicion, as Wood truthfully 
admitted that he had a felony drug history. Thus, the court found 
that reasonable suspicion did not exist. 


(iv) US. v. Tapia 
In U.S. v. Tapia, 912 F.2d 1367 (11th Cir. 1990), the court 
held that there were no facts which justified the further investi- 
gatory detention of two brothers after a citation for speeding. 
The court specifically found that the following factors, taken 
together, did not provide the officer with a minimal, particular- 
ized basis for a conclusion of reasonable suspicion of any crim- 
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inal activity other than speeding on the highway: being 
Mexican, having few pieces of luggage, being visibly nervous 
or shaken during a confrontation with a state trooper, and trav- 
eling in Alabama with Texas license plates. In so finding, the 
court stated that “neither police officers nor courts should sanc- 
tion as ‘reasonably suspicious’ a combination of factors that 
could plausibly describe the behavior of a large portion of the 
motorists engaged in travel upon our interstate highways.” Jd. at 
1371. The court thus concluded that the brothers’ motion to sup- 
press evidence acquired as a result of a subsequent search 
should have been sustained. 


(v) U.S. v. Ramos 

Moreover, in U.S. v. Ramos, 20 F.3d 348 (8th Cir. 1994), the 
court concluded that a pickup truck with foreign plates on an 
interstate highway and the defendants’ uncertainty about their 
destination did not provide an officer with a reasonable, articu- 
lable suspicion to justify the detention of the defendants after 
the issuance of a ticket for a seatbelt violation. However, upon 
rehearing, U.S. v. Ramos, 42 F.3d 1160 (8th Cir. 1994), cert. 
denied 514 U.S. 1134, 115 S. Ct. 2015, 131 L. Ed. 2d 1013 
(1995), the court concluded that although a Fourth Amendment 
violation had occurred, the consent given coupled with the 
advisement that consent could be refused was a waiver of the 
Fourth Amendment violation sufficient to uphold the search. 


(vi) State v. DeMarco 

In State v. DeMarco, 263 Kan. 727, 952 P.2d 1276 (1998), a 
trooper stopped a vehicle driven by Joseph DeMarco for making 
a lane change without signaling. During the course of the stop, 
the trooper identified the following indicators or factors which 
he claimed caused him to be suspicious that the driver or pas- 
senger may have been concealing drugs: (1) The driver was ner- 
vous when first approached and was overly talkative and fid- 
gety, his hands were shaking when he handed over the car rental 
documentation, and this nervousness escalated; (2) the driver 
told the officer that they were coming from Los Angeles, which 
is a major source city for narcotics; (3) their route to get from 
California to Florida was out of the way; (4) they were traveling 
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in a rental car, and drug traffickers frequently use rental vehicles 
to haul large quantities of drugs; (5) their route was a major drug 
courier route; (6) the rental contract showed that the car was to 
be returned in 3 days; (7) the driver and passenger had incon- 
sistent stories about how the driver had traveled to Los Angeles 
from Florida; and (8) the trooper learned from the dispatcher 
that the computer was printing out a criminal record of some 
type on one or both of the car’s occupants. A canine sniff on the 
vehicle was performed, the dog indicated, and upon a search of 
the vehicle, a large quantity of drugs was found. The district 
court granted DeMarco’s motion to suppress, and upon appeal 
by the State, the Kansas Supreme Court affirmed the suppres- 
sion of the evidence despite finding that the case was “close.” 
Id. at 741, 952 P.2d at 1286. 


(vii) Other Cases Where No Reasonable Suspicion Found 

Some other cases in which no reasonable suspicion was found 
are as follows: U.S. v. Brugal, 185 F.3d 205 (4th Cir. 1999) (no 
reasonable suspicion); U.S. v. Fernandez, 18 F.3d 874 (10th Cir. 
1994) (nervousness of driver and passenger insufficient to estab- 
lish reasonable suspicion); U.S. v. Guzman, 864 F.2d 1512 (10th 
Cir. 1988) (officer’s observation that passenger looked sick, 
seemed apprehensive, was sweating considerably, and did not 
look him in eye, along with officer’s belief that laborer and wife 
could not have saved $5,000 for vacation, was not sufficient to 
justify Terry-type detention), overruled on other grounds, U.S. 
v. Botero-Ospina, 71 F.3d 783 (10th Cir. 1995), cert. denied 518 
U.S. 1007, 116 S. Ct. 2529, 135 L. Ed. 2d 1052 (1996); U.S. v. 
Kirkpatrick, 5 F. Supp. 2d 1045 (D. Neb. 1998) (no reasonable 
suspicion where defendant coming from Southwest driving to 
Minneapolis and driving rental car, and reason and duration of 
trip not suspicious); Ferris v. State, 355 Md. 356, 735 A.2d 491 
(1999) (no reasonable suspicion where driver’s eyes were 
extremely bloodshot, officer smelled no alcohol emanating from 
driver or vehicle, driver was nervous, and driver and passenger 
were moving around and looking frequently toward police vehi- 
cle); State v. Chapman, 23 Kan. App. 2d 999, 939 P.2d 950 
(1997) (no reasonable suspicion where heavy breathing, avoid- 
ance of eye contact, trembling voice and hands, clean car, fact 
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that defendant was coming from Phoenix, lack of personal items 
and luggage in passenger compartment, hotel business card on 
floorboard with handwritten telephone number on it, and fact 
that defendant allegedly did not know name of his uncle, person 
who supposedly owned car); State v. Washington, 623 So. 2d 
392 (Ala. Crim. App. 1993) (no reasonable suspicion where 
defendant was nervous, defendant had temporary license, and 
car was rented by third party and had temporary license plate); 
Snow v. State, 84 Md. App. 243, 247, 578 A.2d 816, 818 (1990) 
(no reasonable suspicion where driver seemed “ ‘somewhat ner- 
vous’” and had three air fresheners hanging from vehicle’s 
rearview mirror). 


(viii) Cases in Which Reasonable Suspicion Found 

In contrast to the aforementioned cases, the following is a 
sample of cases in which the court held that the facts justified a 
continued detention: U.S. v. Hill, 195 F.3d 258 (6th Cir. 1999) 
(reasonable suspicion existed where driver and passenger gave 
implausible explanation for their cross-country trip, gave incon- 
sistent statements regarding their travel itinerary, and were ner- 
vous during stop; U-Haul rental agreement contained notation 
“CA,” which led officer to believe rental paid for in cash; and 
inordinate number of used tissues littering U-Haul’s floorboard 
led officer to believe that there was possibility that occupants 
were using cocaine); U.S. v. Ozbirn, 189 F.3d 1194 (10th Cir. 
1999) (reasonable suspicion where odor of raw marijuana ema- 
nating from vehicle and nervous, talkative, and over-friendly 
behavior and vague description of travel plans); U.S. v. 
Pollington, 98 F.3d 341, 343 (8th Cir. 1996) (smell of laundry 
detergent, fact that officer did not believe occupants’ story that 
they had borrowed “gas-guzzling” motor home to take weekend 
trip from Michigan to Las Vegas, and fact that driver was ner- 
vous, avoided eye contact, and shifted in seat clearly gave rise 
to reasonable suspicion to support detention of motor home and 
occupants after being stopped for driving on shoulder); U.S. v. 
Finke, 85 F.3d 1275 (7th Cir. 1996) (reasonable suspicion 
existed where driver and passenger were driving rental car from 
Indiana to California and back in 5 days, driver was extremely 
nervous, passenger feigned grogginess, passenger compartment 
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appeared lived in); U.S. v. McRae, 81 F.3d 1528 (10th Cir. 1996) 
(brief detention following stop lawful in light of driver’s vague 
rental car arrangements, intensity with which driver watched 
officer through mirror, driver’s record of drug-trafficking 
arrests, and untruthful answer to officer's question about crimi- 
nal record); U.S. v. Pereira-Munoz, 59 F.3d 788 (8th Cir. 1995) 
(reasonable suspicion existed where driver’s hands were trem- 
bling; he vehemently disagreed with Arkansas trooper that he 
had been speeding; he claimed that he had been detained in 
Texas for 2 hours while his vehicle was searched; he produced 
Texas warning ticket for speeding, which had “searched” hand- 
written on it; and trooper had seen Texas tickets before, but 
never marked “searched”); U.S. v. Johnson, 58 F.3d 356 (8th 
Cir. 1995) (reasonable suspicion existed where driver’s and pas- 
senger’s responses concerning their purpose and destination did 
not match; driver told officer that he and his wife had driven to 
Las Vegas from Indiana, gambled for day and then returned; 
wife claimed they were returning from visit to California, then 
changed her story and said they were returning from Nevada 
where they had been visiting relatives), cert. denied 516 U.S. 
936, 116 S. Ct. 348, 133 L. Ed. 2d 245; U.S. v. Kopp, 45 F.3d 
1450 (10th Cir. 1995) (reasonable suspicion existed where 
defendant was nervous, claimed he was driving from California 
to North Carolina to take dilapidated sofa to some friends but 
was uncertain as to where in North Carolina he was going, and 
driver and passenger gave inconsistent itineraries and 
responses); U.S. v. Bloomfield, 40 F.3d 910, 912 (8th Cir. 1994) 
(officer had reasonable, articulable suspicion justifying contin- 
ued detention where driver was breathing heavily, his hands 
were shaking, and his eyes were red; officer saw radar detectors 
on truck's dashboard; driver opened door slightly, “squeezing” 
himself out of narrow opening; officer noticed smell of deodor- 
izers; driver carried pager; driver’s answers to questions were 
evasive; and driver failed to give employer's name or name of 
Pennsylvania town he said he was going to visit), cert. denied 
514 U.S. 1113, 115 S. Ct. 1970, 131 L. Ed. 2d 859 (1995); U.S. 
v. Cummins, 920 F.2d 498 (8th Cir. 1990) (reasonable suspicion 
existed where driver and passenger appeared very nervous, and 
driver told officer passenger's name was Tim, but passenger 
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informed officer his name was Michael Mayfield), cert. denied 
502 U.S. 962, 112 S. Ct. 428, 116 L. Ed. 2d 448 (1991); U.S. v. 
Hardy, 855 F.2d 753 (11th Cir. 1988) (reasonable suspicion 
existed where inconsistencies existed in driver’s and passengers’ 
stories and parties did not know each other's surnames despite 
their claim that they had just completed fishing trip together); 
U.S. v. Garcia, 52 F. Supp. 2d 1239 (D. Kan. 1999); U.S. v. 
Garrett, 47 F. Supp. 2d 1257 (D. Kan. 1999); State v. Thompson, 
543 So. 2d 1077, 1079 (La. App. 1989) (reasonable suspicion 
existed where driver was “‘extremely’” nervous and trooper 
noticed several boxes taped shut in cargo bed of truck covered 
by camper shell and smelled deodorizing agent coming from 
back of truck). 


(ix) Application to Instant Case 

In the instant case, McGinnis indicated to Trooper Allen that 
he was on his way to Buffalo, New York, to pick up his brother 
and then visit his grandfather who was also in New York, but “in 
the hospital, failing ill.” Trooper Allen also learned that 
McGinnis had flown from Seattle to San Francisco, rented the 
car at the San Francisco airport, and left from that location. 
When Trooper Allen asked why McGinnis did not fly to New 
York, McGinnis stated that he had never driven across the coun- 
try before and that he wanted to try it one time. 

While McGinnis' travel plans were somewhat unconven- 
tional, they are not indicative of criminal activity. While flying 
from one location then renting a vehicle to drive across the 
country may be indicative of criminal activity, there are equally 
innocent explanations of such conduct, i.e., McGinnis was in 
San Francisco for a business meeting and wanted to leave 
directly, or by flying to San Francisco, McGinnis could travel 
eastbound on Interstate 80 to reach New York. Additionally, 
McGinnis had, a valid driver’s license and a vehicle properly 
rented in his name. Furthermore, although rental vehicles are 
utilized by drug traffickers in order to circumvent the drug for- 
feiture laws, rental vehicles are also utilized by law-abiding 
citizens. 

Finally, it is not criminal conduct to desire to drive across the 
United States in order to view the scenery. Just because the offi- 
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cer might have chosen a different route or particular mode of 
transportation to travel across the country does not make a dif- 
ferent choice indicative of criminal activity. We do not think that 
even when coupled with McGinnis’ nervousness, McGinnis’ 
travel arrangement is enough to invoke reasonable suspicion 
that McGinnis had committed, was committing, or was about to 
commit a crime. 

In sum, based on the totality of the circumstances, after a de 
novo review of the undisputed facts, we find that the reasons 
articulated by Trooper Allen, i.e., unusual travel arrangements 
and nervousness, even when considered together, did not 
amount to reasonable suspicion for the continued detention of 
McGinnis after the purpose of the traffic stop was completed. 
For this court to find that reasonable suspicion existed in this 
case based upon such a weak foundation “would be tantamount 
to subjecting the traveling public to virtually random seizures, 
inquisitions to obtain information which could then be used to 
suggest reasonable suspicion, and arbitrary exercises of police 
power.” See State v. Chapman, 23 Kan. App. 2d 999, 1011, 939 
P.2d 950, 958 (1997). Accord U.S. v. Wood, 106 F.3d 942 (10th 
Cir. 1997). The trial court erred in denying McGinnis’ motion to 
suppress. 


VI. CONCLUSION 
We conclude that while the initial stop of McGinnis was 

legal, Trooper Allen did not possess reasonable suspicion, sup- 
ported by specific and articulable facts, that McGinnis had 
engaged in, was engaged in, or was about to be engaged in crim- 
inal activity. Thus, the district court erred in overruling 
McGinnis’ motion to suppress. Consequently, the decision of the 
district court is reversed, and the cause is remanded with direc- 
tions to dismiss. 

REVERSED AND REMANDED WITH 

DIRECTIONS TO DISMISS. 
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NorwWEsT BANK NEBRASKA, N.A., TRUSTEE, APPELLEE, V. 
BELLEVUE BRIDGE COMMISSION, A PUBLIC BODY CORPORATE AND 
POLITIC, APPELLANT. 

607 N.W.2d 207 


Filed February 15,2000. No. A-99-006. 


1, Receivers: Appeal and Error. An appellate court reviews the appointment of a 
receiver de novo on the record for an abuse of discretion. 

2. Judges: Words and Phrases. A judicial abuse of discretion exists when reasons or 
rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying just results in matters submitted for disposition. 

3. Receivers. No person shall be appointed receiver who is a party, solicitor, counsel, or 
in any manner interested in the suit. 

4. Receivers: Statutes. When there are adversary rights to be determined, a person 
appointed receiver should be indifferent between claimants or litigants, and it is laid 
down as a general principle that a receiver should be impartial and disinterested. No 
one should be appointed who is in such circumstances, or would by the appointment 
be placed in such a dual position that there must arise conflicts between his personal 
interest and his duty as receiver, or whose duty it might be at some time to call the 
receiver to account. Effect must be given to statutes which provide that no person 
interested in any action shall be appointed receiver therein, except by the consent of 
all parties, even though the interest of the proposed appointee is slight, since Neb. 
Rev. Stat. § 25-1086 (Reissue 1995) requires no particular degree, extent, or quality 
of interest. The fact that a proposed appointee is a relative of either party is not in itself 
an absolute disqualification, but is to be considered in connection with the other cir- 
cumstances in determining whether it is proper to appoint him. 


Appeal from the District Court for Sarpy County: RONALD E. 
REAGAN, Judge. Reversed and remanded. 


Thomas Blount, of Bertolini, Schroeder & Blount, for 
appellant. 


E. Dean Hascall for appellee. 


HANNON and SIEVERS, Judges, and BLUE, District Judge, 
Retired. 


HANNON, Judge. 
INTRODUCTION 
A bank sued a bridge commission on revenue bonds which 
were in default and requested that the district court appoint a 
receiver to manage the commission’s affairs. The district court 
appointed a former employee of the commission as receiver, and 
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the commission appeals, alleging that the district court erred in 
(1) denying its motion to continue because it received only 5 
days’ notice of the hearing and was unable to procure all of the 
commission’s records from the former employee and (2) 
appointing the former employee as receiver, because he was an 
interested person in the lawsuit. We hold that the district court 
abused its discretion in appointing the employee as receiver due 
to his conflicts of interest stemming from tension between him- 
self and the administration, his wife’s residual interest in a trust 
which was a creditor of the commission, and his financial inter- 
est in several of the commission’s depositories. Accordingly, we 
reverse, and remand. 


SUMMARY OF EVIDENCE 

This is the second time we review this case on appeal. We 
refer to the statement of facts given in our prior decision, 
Norwest Bank Neb. v. Bellevue Bridge Comm., 7 Neb. App. 750, 
585 N.W.2d 505 (1998), and describe here only general back- 
ground and the additional facts relevant to deciding the issues 
now appealed. 

The Bellevue Bridge Commission (Commission) is a public 
body corporate and politic created in 1950 in Bellevue, 
Nebraska, pursuant to Neb. Rev. Stat. § 39-868 (1943). The 
Commission issued revenue bonds, due in 1980, to finance the 
construction of a toll bridge over the Missouri River, connecting 
Bellevue and the State of lowa. The Commission is governed by 
commissioners who are appointed by the mayor and who are 
assisted by a secretary and a treasurer employed by the 
Commission. 

The Commission employed Jeffrey Renner as secretary from 
approximately 1985 through 1996. In 1996, the then current 
mayor of Bellevue made new appointments to the Commission. 
Until that time, Renner had been active in running the day-to- 
day operations of the Commission through practices and proce- 
dures established for some time by the former administration. 
Upon taking their positions, the new commissioners reviewed 
the Commission’s structure and operation and made several 
changes. 
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Shortly after the new commissioners were appointed, 
Norwest Bank Nebraska, N.A. (Norwest), the registered holder 
on many of the revenue bonds and trustee for other bonds, initi- 
ated a suit in district court to appoint a receiver for the 
Commission based on the fact that the Commission was in 
default on the bonds and had been in default for some time. 
Norwest sued to have Renner appointed as receiver. The district 
court appointed Renner as the receiver, and the first appeal to 
this court ensued. We reversed for jurisdictional reasons, and 
remanded. The present suit followed, in which Norwest applied 
to have Renner appointed as receiver in a suit to collect on the 
bonds. The Commission objected to Renner because of the ten- 
sion between Renner and the new administration and because 
Renner had a financial interest in the position. After a hearing 
on the merits, the district court once again appointed Renner as 
receiver for the Commission, and the Commission now appeals. 


ASSIGNMENTS OF ERROR 
The Commission alleges that the district court erred in (1) 
denying its motion for a continuance of the hearing on the appli- 
cation for receiver and (2) appointing Renner, an interested per- 
son, as receiver. Due to our ruling on Norwest’s second assign- 
ment, the first assignment becomes moot and we therefore do 
not address it. 


STANDARD OF REVIEW 

{1,2] An appellate court reviews the appointment of a receiver 
de novo on the record for an abuse of discretion. See Federal 
Land Bank of Omaha v. Victor, 232 Neb. 351, 440 N.W.2d 667 
(1989). A judicial abuse of discretion exists when reasons or rul- 
ings of a trial judge are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying just results in matters 
submitted for disposition. Holste vy. Burlington Northern RR. 
Co., 256 Neb. 713, 592 N.W.2d 894 (1999). 


ANALYSIS 
We begin by noting that the Commission’s assignment of 
error complains only of Renner’s appointment as receiver and 
not whether a receiver should have been appointed in the first 
place. Accordingly, we limit our review to the former issue only. 
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[3] With respect to whether a specific individual is or is not 
qualified to act as a receiver, Neb. Rev. Stat. § 25-1086 (Reissue 
1995) states in pertinent part that “{nJo person shall be 
appointed receiver who is party, solicitor, counsel, or in any 
manner interested in the suit.” The question in this case then 
becomes whether Renner is interested in the suit in any manner. 
If he is, then his appointment constitutes an abuse of discretion 
and we must reverse. 

Only two cases in this jurisdiction have decided issues under 
§ 25-1086. In Kellner v. Kellner, 8 Neb. App. 316, 593 N.W.2d 
1 (1999), this court held that the district court erred in a divorce 
action by, inter alia, ordering the wife to manage the sale of all 
the marital assets and deposit a check with the court for one-half 
of the amount received. Likening the situation to the appoint- 
ment of a receiver, we reasoned: 

Interestingly, the receiver statutes provide that no per- 
son Shall be appointed a receiver who is a party, solicitor, 
or in any manner interested in the suit. See Neb. Rev. Stat. 
§ 25-1086 (Reissue 1995). That provision would seem to 
be a sound rule, whatever the name of the person appointed 
by a court to perform a function for the court. After all, 
when the law clearly provides that an attorney, an officer 
of the court, cannot have even the appearance of a conflict 
of interest, courts should not appoint a layperson with an 
obvious conflict to perform a function for the court. 

Kellner, 8 Neb. App. at 335-36, 593 N.W.2d at 14. Accordingly, 
the wife was an inappropriate person to conduct a judicial sale 
of marital property in the divorce suit. 

In Vieth v. Ress, 60 Neb. 52, 82 N.W. 116 (1900), the trial 
court appointed an attorney for one of the parties of the suit as 
counsel for the receiver. The Nebraska Supreme Court reversed, 
holding that the duties and demands on an attorney in such a 
position would “ ‘be likely to impose upon him conflicting and 
inconsistent duties, such as can not be properly performed by 
one person.’” Jd. at 56, 82 N.W. at 118. “The interests of the 
debtor and creditor are conflicting, and the same attorney can 
not with propriety act for the receiver who represents both.” Jd. 
at 55, 82 N.W. at 117. 
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{4] Here, both parties cite 75 C.J.S. Receivers § 71 at 721-22 
(1952), which states: 

When there are adversary rights to be determined, a per- 
son appointed receiver should be indifferent between 
claimants or litigants; and it is laid down as a general prin- 
ciple that a receiver should be impartial and disinterested. 
No one should be appointed who is in such circumstances, 
or would by the appointment be placed in such a dual posi- 
tion that there must arise conflicts between his personal 
interest and his duty as receiver, or whose duty it might be 
at some time to call the receiver to account. Effect must be 
given to statutes which provide that no person interested in 
an action shall be appointed receiver therein, except by the 
consent of all parties, even though the interest of the pro- 
posed appointee is slight, since the statute requires no par- 
ticular degree, extent, or quality of interest... . 

. .. The fact that a proposed appointee is a relative of 
either party is not in itself an absolute disqualification, but 
is to be considered in connection with the other circum- 
stances in determining whether it is proper to appoint him. 

We believe this language expresses the correct rule of law and is 
in keeping with the holdings of Kellner and Vieth. 

The record shows that Renner has several connections to the 
operation of the Commission that are relevant to assessing his 
qualifications for receiver. First, Renner was formerly employed 
by the Commission as its secretary for over 10 years. During 
most of his tenure, Renner singlehandedly ran the Commission 
at the behest of the commissioners. However, when 1996 
brought about a change in commissioners, Renner found himself 
more limited under the new administration, and the record 
seems clear that there was a degree of tension between Renner 
and the new commissioners. The chairperson of the Commission 
testified that he believed Renner had improperly discharged the 
duties of secretary, and even Renner’s testimony showed that 
frustration existed between himself and the chairperson. We do 
not believe that mere coincidence explains that the application 
for a receiver came shortly after the change in administration 
and that Renner’s role as receiver puts him in a similar position 
as the one he held under the former administration. 
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Second, Renner’s wife is the secondary beneficiary to a trust 
created by her father, R. Joe Dennis, who is with the Freeman 
Company, a real estate and building company. Dennis created 
the trust, which holds some of the revenue bonds, and appointed 
Norwest as trustee. Also, Renner offices in the Freeman 
Company’s building and uses its letterhead, but Renner and 
Dennis both denied that Renner was employed by or otherwise 
connected to the company. Additionally, Renner and Dennis 
were involved in initiating Norwest’s suit in this case. 

Finally, Renner is on the board of directors for Teambank and 
owns stock in the bank. The Commission has several accounts 
in the bank totaling over $600,000. Renner also owns stock in 
Norwest and Team Financial, which are also depositories for the 
Commission. 

After the trial court found that appointing a receiver was 
appropriate in this case, it specifically addressed Renner’s qual- 
ifications. While the trial judge’s comments from the bench rec- 
ognized that Renner had some connection or interest in the mat- 
ter being litigated, the trial judge nonetheless appointed Renner 
as receiver because the judge did not find them significant and, 
in any event, found that Renner had been performing well as 
receiver already. The record, as well as the judge’s own com- 
ments, reflects that Renner has an interest in this case. He is 
connected by former employment, which appears to have ended 
with tension; by investment and financial interest; and by famil- 
ial ties. 

We can understand the trial court’s reasoning regarding the 
fact that Renner has apparently performed well as receiver to 
this point. In fact, one of the trust attorneys for Norwest testified 
that the bank was pleased with Renner’s performance. However, 
the language of § 25-1086 cannot be ignored. If a person is in 
any manner interested in the suit, then that person is not quali- 
fied to act as receiver. “[I]n popular parlance, the word ‘any’ 
usually means all or every.” In re Interest of Powers, 242 Neb. 
19, 23, 493 N.W.2d 166, 169 (1992). The clear statutory lan- 
guage, the reasoning behind the rule, and the facts of this case 
make clear that Renner cannot act as receiver for the 
Commission. Appointing him to such a role, even with his for- 
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mer success in the assigned duties, contradicts § 25-1086 and 
was therefore an abuse of discretion. 


CONCLUSION 
For the foregoing reasons, we reverse the order of the district 
court appointing Renner as receiver and remand the cause for 
further proceedings consistent with this opinion. 
REVERSED AND REMANDED. 


IN RE INTEREST OF DYLAN W., A CHILD 
UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, 
v. PATRICIA W., INTERVENOR-APPELLANT. 
606 N.W.2d 847 


Filed February 22, 2000. No. A-99-023. 


1. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and an appellate court is required to reach a conclusion independent of the trial 
court’s findings; however, where the evidence is in conflict, the appellate court will 
consider and may give weight to the fact that the trial court observed the witnesses 
and accepted one version of the facts over another. 

2. Visitation: Appeal and Error. Determinations conceming grandparent visitation 
rights are initially entrusted to the discretion of the trial judge, whose determination, 
on appeal, shall be reviewed de novo on the record and affirmed in the absence of an 
abuse of the trial judge’s discretion. 

3. Child Custody. The first and primary consideration in any case involving the custody 
of a child is the best interests of the child. 

4, Juvenile Courts: Child Custody. In general, a juvenile court may order'a change in 
the custody or care of a juvenile if at any time it is made to appear to the court that it 
would be for the best interests of the juvenile to make such change. 

5. Juvenile Courts: Proof. In order for a court to disapprove of a Department of Health 
and Human Services plan recommending a course of action with respect to a child in 
its custody, a party must prove by a preponderance of the evidence that the plan is not 
in the child’s best interests. 

6. Appeal and Error. Although an appellate court ordinarily considers only those errors 
assigned and discussed in the briefs, the appellate court may, at its option, notice plain 
error. 

7, ____. Plain error is error plainly evident from the record and of such a nature that to 
leave it uncorrected would result in damage to the integrity, reputation, or fairness of 
the judicial process. 
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8. Jurisdiction: Appeal and Error. When lack of jurisdiction in the original tribunal is 
apparent on the face of the record, yet the parties fail to raise that issue, it is the duty 
of a reviewing court to raise and determine the issue of jurisdiction sua sponte. 

9. Juvenile Courts: Parental Rights: Visitation. The issue of parental visitation rights 
is included within the Nebraska Juvenile Code and is subject to judicial determination. 

10, Visitation: Statutes. Grandparent visitation is a creature of statute. 

11. Juvenile Courts: Visitation. A court may grant reasonable rights of visitation to 
grandparents when the court determines by clear and convincing evidence (1) that 
there is, or has been, a significant beneficial relationship between the grandparent and 
the child; (2) that it is in the best interests of the child; and (3) that such visitation will 
not adversely interfere with the parent-child relationship. 

12. Juvenile Courts: Jurisdiction: Visitation. A juvenile court is not the proper venue 

for a grandparent to petition for grandparent visitation under the grandparent visita- 

tion statutes. 

13. : 


___.. It is within a juvenile court’s statutory jurisdiction to determine a 
motion for visitation asserted by a grandparent who has properly intervened. 

14. Juvenile Courts: Child Custody. A juvenile court may permit a juvenile adjudicated 
under Neb. Rev. Stat. § 43-247(3) (Reissue 1998) to remain in his or her own home 
subject to supervision or may make an order committing the juvenile to the care of 
some reputable citizen or suitable family, or to the care and custody of the Department 
of Health and Human Services. 

15, ___: ___. The juvenile court has discretionary authority to award temporary cus- 
tody to the grandparents of a juvenile upon a finding that they qualify as reputable cit- 
izens of good moral character or suitable family. 

16. Juvenile Courts: Visitation. Providing for visitation, including with a grandparent, 
is within the juvenile court’s broad powers to provide for the care of an adjudicated 
minor. 

17. Visitation: Proof. Any right the grandparents might have to visitation while their 
grandchildren are in the custody of the Department of Health and Human Services is 
subject to a showing that such visitation is in the best interests of the children. 

18. Juvenile Courts: Visitation. Reasonable rights of visitation by grandparents may be 
granted when a juvenile court determines by clear and convincing evidence that there 
is, or has been, a significant beneficial relationship between the grandparent and the 
child, that it is in the best interests of the child that such relationship continue, and that 
such visitation will not adversely interfere with the parent-child relationship. 


Appeal from the Separate Juvenile Court of Douglas County: 
JOHN J. McGRATH, Judge, Retired. Affirmed. 


Laura L. Hilliard and, on brief, Jeffrey A. Wagner, of Legal 
Aid Society, Inc., for intervenor-appellant. 


Christopher E. Kelly for appellee. 


Irwin, Chief Judge, and Sievers and Cartson, Judges. 
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SIEVERS, Judge. 

This action began in 1994 when Dylan W., a minor, was 
removed from the care of his mother, Raquel W., by the State for 
reasons irrelevant to this appeal. Raquel was murdered in 1995. 
On August 20, 1998, Patricia W., Dylan’s maternal grandmother, 
intervened in the Douglas County Separate Juvenile Court seek- 
ing custody of Dylan or, in the alternative, visitation with him. 
The court denied custody and visitation on December 7, from 
which order Patricia appeals. 


BACKGROUND 

On July 19, 1994, prior to Raquel’s death, the State filed a 
petition alleging Dylan came within the meaning of Neb. Rev. 
Stat. § 43-247(3)(a) (Reissue 1993) by reason of the faults or 
habits of Raquel. The allegations contained in the State’s peti- 
tion were found to be true when Raquel admitted such on 
January 30, 1995. Raquel was murdered on June 14, 1995. 
Dylan was then ordered to remain in the custody of the 
Department of Social Services, now the Department of Health 
and Human Services (DHHS), for adoption planning and 
placement. 

Patricia filed a motion to intervene on April 16, 1998, and 
requested custody of Dylan. On August 20, Patricia filed a 
motion for custody or, in the alternative, visitation. A hearing 
was held on December 1 to determine Patricia’s motion for cus- 
tody and visitation. 

Patricia stated that she is the primary care provider for 
Dylan’s sister, Breana W., who is approximately 18. months 
older than Dylan. Patricia is now Breana’s legal guardian. She 
stated that during the time Dylan was in foster care, she 
attempted to maintain contact with Dylan. While Dylan was in 
the first foster home, Patricia had daily contact with him. Dylan 
was then placed with Adele Wise. Patricia had limited contact 
with Dylan while he was in the Wise home. At the time of trial, 
Dylan had been residing with Wise for 2 years. Wise’s daughter, 
Stacy Wise, tutors Dylan in reading and intends to adopt him. 

While there was no expert medical testimony adduced at trial 
concerning Dylan’s needs, the record indicates that Dylan suf- 
fers from fetal alcohol effects and attention hyperactivity disor- 


1042 8 NEBRASKA APPELLATE REPORTS 


der, requiring close supervised care in a therapeutic environ- 
ment. Wise is a licensed therapeutic foster parent, and Stacy 
Wise is a licensed therapeutic foster parent as well. Dylan was 
moved to Stacy Wise’s home on the day of the hearing for 
preadoptive placement. Dylan receives a high degree of struc- 
ture in Wise’s home, which is expected to continue in Stacy 
Wise’s home. The therapeutic foster care coordinator, Colleen 
Roth, stated that visitation between Dylan and Patricia would 
not be beneficial because Patricia lacks the consistency and 
commitment which Dylan needs. Roth further stated that Dylan 
needs the structured therapeutic setting he would get residing 
with Stacy Wise. 

In December 1995, Patricia requested that she be considered 
as an adoptive parent for Dylan. Sherry VanMoorleghem, a 
DHHS adoption specialist, went to Patricia’s home to conduct 
an adoption assessment. Based on this assessment, an adoption 
team determined that placing Dylan with Patricia would not be 
in Dylan’s best interests. According to VanMoorleghem, the 
decision was based on several factors. First, although Patricia 
denies it, VanMoorleghem stated that Patricia’s own daughters 
had been wards of the State. She also stated that Dylan was dis- 
turbed by Raquel’s death and talked about it at school, yet 
Patricia denied ever talking to Dylan about Raquel’s death. 
VanMoorleghem testified that Patricia had been having unau- 
thorized overnight visits with Dylan; however, Patricia denied 
she had such visits when VanMoorleghem questioned her about 
such visits. Finally, VanMoorleghem stated that during the 
assessment, Patricia seemed more concerned with what benefits 
and how much money she would receive if Dylan were placed 
with her. Based on these factors, the adoption team determined 
that it was not in Dylan’s best interests to be placed with 
Patricia. 

Patricia appeals the order dated December 7, 1998, denying 
her motion for custody or, in the alternative, visitation. 


ASSIGNMENTS OF ERROR 
Patricia brings two assignments of error: (1) The court erred 
in denying her motion for custody and (2) the court erred in 
denying her motion for visitation. 
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STANDARD OF REVIEW 

{1] Juvenile cases are reviewed de novo on the record, and an 
appellate court is required to reach a conclusion independent of 
the trial court’s findings; however, where the evidence is in con- 
flict, the appellate court will consider and may give weight to 
the fact that the trial court observed the witnesses and accepted 
one version of the facts over another. In re Interest of Joshua M. 
et al., 251 Neb. 614, 558 N.W.2d 548 (1997); In re Interest of 
Anthony G., 6 Neb. App. 812, 578 N.W.2d 71 (1998). 

[2] Determinations concerning grandparent visitation rights 
are initially entrusted to the discretion of the trial judge, whose 
determination, on appeal, shall be reviewed de novo on the 
record and affirmed in the absence of an abuse of the trial 
judge’s discretion. Beal v. Endsley, 3 Neb. App. 589, 529. 
N.W.2d 125 (1995); Dice v. Dice, 1 Neb. App. 241, 493 N.W.2d 
207 (1992). 


ANALYSIS 
Custody. 

[3,4] Patricia first argues that the lower court erred in deny- 
ing her motion for custody. The Nebraska Supreme Court has 
said the “first and primary consideration in any case involving 
the custody of a child is the best interest of the child.” State v. 
Loomis, 195 Neb. 552, 557, 239 N.W.2d 266, 269 (1976). Neb. 
Rev. Stat. § 43-295 (Reissue 1998) generally empowers the 
juvenile court to “order a change in the custody or care of any 
such juvenile if at any time it is made to appear to the court that 
it would be for the best interests of the juvenile to make such 
change.” See In re Interest of Joshua M. et al., 4 Neb. App. 659, 
548 N.W.2d 348 (1996). To prevail on appeal, Patricia must 
show that the juvenile court abused its discretion by denying her 
motion for custody and that such denial was not in Dylan’s best 
interests. 

_ [5] The record shows that Patricia was considered as an adop- 
tive parent and underwent a preadoption assessment. 
VanMoorleghem stated that she conducted the assessment and 
that the adoption team determined that placing Dylan in 
Patricia’s home would not be in Dylan’s best interests. There is 
nothing in the record to dispute VanMoorleghem’s testimony. 
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While Patricia does present evidence showing that she has 
endured considerable challenges in her own personal life, such 
as serious injuries from an automobile accident, she presents no 
evidence to prove that placing Dylan with her would serve 
Dylan’s best interests. Furthermore, the record shows that Dylan 
was relocated to Stacy Wise’s home as part of a preadoption 
placement plan. In order for a court to disapprove of a DHHS 
plan recommending a course of action with respect to a child in 
its custody, a party must prove by a preponderance of the evi- 
dence that the plan is not in the child’s best interests. Neb. Rev. 
Stat. § 43-285 (Reissue 1998); In re Interest of Tabatha R., 255 
Neb. 818, 587 N.W.2d 109 (1998). Patricia has made no show- 
ing that the DHHS adoption plan for Dylan is not in his best 
interests. The record supports the court’s denial of Patricia’s 
custody motion, and we find Patricia’s first assignment of error 
is without merit. 


Visitation. 

[6-8] Patricia next argues that the court erred in denying her 
motion for visitation. Although an appellate court ordinarily 
considers only those errors assigned and discussed in the briefs, 
the appellate court may, at its option, notice plain error. Dike v. 
Dike, 245 Neb. 231, 512 N.W.2d 363 (1994). Plain error is 
“error plainly evident from the record and of such a nature that 
to leave it uncorrected would result in damage to the integrity, 
reputation, or fairness of the judicial process.” Jd. at 233, 512 
N.W.2d at 365. When lack of jurisdiction in the original tribunal 
is apparent on the face of the record, yet the parties fail to raise 
that issue, it is the duty of a reviewing court to raise and deter- 
mine the issue of jurisdiction sua sponte. Jn re Interest of D.W., 
249 Neb. 133, 542 N.W.2d 407 (1996); In re Interest of D.M.B., 
240 Neb. 349, 481 N.W.2d 905 (1992). 

(9-11] We have previously stated that “[i]t is axiomatic that 
the issue of parental visitation rights is included within the 
Nebraska Juvenile Code and is subject to judicial determina- 
tion.” In re Interest of Laura O. & Joshua O., 6 Neb. App. 554, 
557, 574 N.W.2d 776, 779 (1998). Grandparent visitation is a 
creature of statute. See Neb. Rev. Stat. § 43-1802(2) (Reissue 
1998); Pier v. Bolles, 257 Neb. 120, 596 N.W.2d 1 (1999). A 
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court may grant reasonable rights of visitation to grandparents 
when the court determines by clear and convincing evidence (1) 
that there is, or has been, a significant beneficial relationship 
between the grandparent and the child; (2) that such visitation is 
in the best interests of the child; and (3) that such visitation will 
not adversely interfere with the parent-child relationship. 
§ 43-1802(2); Pier v. Bolles, supra; In re Interest of Kayle C. & 
Kylee C., 253 Neb. 685, 574 N.W.2d 473 (1998). 

However, a court must have jurisdiction to determine grand- 
parent visitation. The domestic relations matters statute, Neb. 
Rev. Stat. § 25-2740 (Cum. Supp. 1998), provides: 

(1) For purposes of this section: 

(a) Domestic relations matters means proceedings under 

. sections 43-1801 to 43-1803 (including grandparent 
visitation); and 


(2) . . . in domestic relations matters, a party shall file 
his or her petition and all other court filings with the clerk 
of the district court. 

This statute became effective July 15, 1998, before Patricia 
filed her motion for custody or visitation. The matter was heard 
on October 30 and December 1, 1998, resulting in Patricia’s 
custody and visitation motion being denied by the separate juve- 
nile court’s order of December 7. While the above suggests that 
the separate juvenile court denied’ Patricia’s visitation motion 
without proper statutory jurisdictional authority because such is 
lodged in the district court, we do not agree. 

(12,13] We have previously stated that a juvenile court 
would not be the proper venue for a grandparent to petition for 
grandparent visitation under the grandparent visitation statutes. 
See In re Interest of Zachary W. & Alyssa W., 3 Neb. App. 274, 
$26 N.W.2d 233 (1994). However, Patricia has not asserted her 
claim under the grandparent visitation statutes. Patricia’s claim 
for visitation does not cite any specific statutory authority as a 
basis of the court’s power to grant or deny such relief, i.e., juris- 
diction. Nonetheless, we conclude that it is within the juvenile 
court’s statutory jurisdiction to determine a motion for visitation 
asserted by a grandparent who has properly intervened. See Jn 
re Interest of Ditter, 212 Neb. 855, 326 N.W.2d 675 (1982). 
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[14-16] Pursuant to Neb. Rev. Stat. § 43-284 (Reissue 1998), 
a juvenile court may permit a juvenile adjudicated under 
§ 43-247(3) to remain in his or her own home subject to super- 
vision or may make an order committing the juvenile to the care 
of some reputable citizen or suitable family, or to the care and 
custody of DHHS. In re Interest of Crystal T. et al., 7 Neb. App. 
921, 586 N.W.2d 479 (1998). The liberal use of the word “may” 
in this statute authorizes the juvenile court “to exercise broad 
discretion in its disposition of children.” Jn re Interest of Amber 
G. et al., 250 Neb. 973, 981-82, 554 N.W.2d 142, 148 (1996). 
The Supreme Court has held that under this statute, the juvenile 
court would have discretionary authority to award temporary 
custody to the grandparents of a juvenile upon a finding that 
they qualify as “reputable citizen[s] of good moral character’ or 
“suitable family.” § 43-284. See In re Interest of Kayle C. & 
Kylee C., supra. We conclude that providing for visitation, 
including with a grandparent, is within the juvenile court’s 
broad powers to provide for the “care” of an adjudicated minor. 

[17,18] We next consider what standard of proof Patricia 
must meet in order to determine on our de novo review whether 
the juvenile court erred in denying her motion. In In re Interest 
of Zachary W. & Alyssa W., supra, we stated that any right the 
grandparents might have to visitation while their grandchildren 
are in the custody of DHHS is subject to a showing that such 
visitation is in the best interests of the children. The Legislature 
used that standard when it recognized limited grandparents’ vis- 
itation rights in § 43-1802. Section 43-1802 provides a logical, 
practical, and proper standard by which to judge a grandparent’s 
request to a juvenile court for visitation, or the request of a “rep- 
utable citizen.” The statute states, in pertinent part, with respect 
to grandparent visitation: 

(2) . . . Reasonable rights of visitation may be granted 
when the court determines by clear and convincing evi- 
dence that there is, or has been, a significant beneficial 
relationship between the grandparent and the child, that it 
is in the best interests of the child that such relationship 
continue, and that such visitation will not adversely inter- 
fere with the parent-child relationship. 
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With this standard in mind, we review the evidence adduced 
at trial concerning Patricia’s motion for visitation. 

Patricia’s first witness, a district judge, stated that he saw 
Patricia interact with Breana in the context of various 12-step 
program events, but he could not recall observing Patricia with 
Dylan. Patricia’s next witness, Tammy Sturdivant, Breana’s 
schoolteacher, stated that she had not had an opportunity to 
observe Patricia with Dylan. Patricia next called 8-year-old 
Breana, who stated that she loved Dylan and wanted him to 
come live with her; however, she offered nothing of substance 
concerning Dylan’s relationship with Patricia. Patricia next 
called her former attorney. He testified concerning his represen- 
tation of Patricia’s own children, but he was not even aware that 
Patricia had grandchildren. Patricia then called Mary Galligan 
Cornett. Cornett had been Patricia’s supervisor during a 20-year 
period when Patricia worked in the Omaha city clerk’s office. 
Cornett stated that she had not seen Dylan since he was less than 
a year old, but that she had observed Patricia with Breana. 
However, the trial court determined that Patricia’s relationship 
with Breana was irrelevant to the issue of her relationship with 
Dylan and consequently excluded such evidence. Patricia does 
not assign error to that ruling. 

Patricia next called Lola Jones, a personal friend. Jones stated 
that she had observed Patricia with Dylan and that in her opin- 
ion, they had a loving relationship. On cross-examination, Jones 
estimated that she observed Patricia with Dylan approximately 
four times, the first time being when Dylan was a baby. The last 
time she saw Dylan and Patricia together was at Breana’s fifth 
birthday party, which would have been at least 3 years prior to 
the day Jones testified. 

Patricia then called her daughter-in-law, who testified about 
her own relationship with Dylan and Dylan’s relationship with 
his great-grandmother, who is now deceased. The daughter-in- 
law did not testify concerning Dylan’s relationship with Patricia. 
Finally, Patricia testified on her own behalf. Patricia stated that 
after Raquel was murdered, she was devastated. She also stated 
that the death of her mother was very hard on her. She did not 
Start visitations with Dylan until he was 3 years old. At that 
time, Dylan was in foster care in his first foster home. During 
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this time, Patricia stated that she visited Dylan daily and that 
Breana stayed at the first foster home for the last 5 or 6 months 
that Patricia’s mother was alive. Patricia produced photographs 
of a birthday party she gave Dylan in October 1995, which pho- 
tographs were received into evidence as exhibit 16. Patricia 
stated that after Dylan was moved to Wise’s home, Breana had 
spent the night with Dylan there. Patricia could not recall how 
often she visited with Dylan after he moved to Wise’s home. 

The State first called Roth, Dylan’s foster care coordinator, 
who stated that Patricia’s visitations with Dylan had been “very 
sporadic.” Roth stated that the time between visits could be as 
long as 6 months. She stated that Patricia had seen Dylan during 
Christmas 1997 but that she did not visit again until July 4, 
1998. Roth opined that visitation between Patricia and Dylan 
would not be beneficial to Dylan because Patricia’s visitations 
lacked consistency and Dylan requires a lot of structure and 
close supervision. 

The State then called Wise, who had provided foster care for 
Dylan for 2 years beginning in late November 1996. She stated 
that Patricia had come to her home while she had him. The first 
time was in October 1997 when Patricia came to visit for 
Dylan’s birthday. Wise thought Patricia would be taking Dylan 
with her for the day, but, instead, Patricia left Breana at Wise’s 
home so that Breana could spend the day with Dylan. Wise 
stated that Patricia dropped Breana off at around 10 or 11] a.m. 
and that she only spoke with Dylan briefly before leaving. Wise 
took Breana home later that evening around 6 or 7 p.m. Wise 
stated that on the second occasion when Patricia came to visit 
Dylan, Patricia visited with Dylan for ‘“‘a few minutes” and then 
had coffee and visited with Wise for about 1'/ hours. Wise stated 
that Patricia would call once every few months. During these 
calls, Patricia would ask about Dylan and confront Wise with 
issues of Dylan’s care and Wise’s compensation that she 
received for caring for Dylan. On cross-examination, Wise 
stated that Dylan had affection for both Patricia and Breana, and 
she agreed that there was a deep emotional bond between Dylan 
and Breana. 

The next witness to testify concerning the relationship 
between Patricia and Dylan was Janice George, a protection and 
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safety worker with DHHS. She stated that Patricia’s visits with 
Dylan were sporadic and that she was aware of only two visits 
since October 28, 1997, when she became Dylan’s case man- 
ager. Those visits occurred on Dylan’s birthday in October 1997 
and on July 4, 1998. The State’s final witness was 
VanMoorleghem, whose testimony we have earlier detailed. 

Patricia’s argument is focused on the court’s denial of visita- 
tion as being unfair to her, rather than being against Dylan’s best 
interests. Patricia has not shown by clear and convincing evi- 
dence that she and Dylan have a significant beneficial relation- 
ship which is in Dylan’s best interests. 

Dylan is a special needs child who is being signed into a 
home which can fulfill his needs. Patricia’s desires are subordi- 
nate to Dylan’s needs. We find no abuse of discretion when the 
juvenile court denied Patricia’s motion for custody and 
visitation. 

AFFIRMED. 


RANDALL L. DORMANN, APPELLANT, 
v. EtvirA A. DORMANN, APPELLEE. 
606 N.W.2d 837 


Filed February 22, 2000. No. A-99-140. 


1. Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether there has been an abuse 
of discretion by the trial court. 

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo- 
sition through a judicial system. 

3. Divorce: Property Division: Appeal and Error. The division of a marital estate in 
a dissolution case is initially left to the discretion of the trial court and will be 
teviewed by an appellate court de novo on the record and affirmed absent an abuse of 
discretion. 

4. Divorce: Property Division. A marital estate is to be divided so that a spouse 
receives one-third to one-half. 
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15. 
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turns upon the facts and circumstances of each case in light of the statutory factors 
found in Neb. Rev. Stat. § 42-365 (Reissue 1998), and the ultimate test is always one 
of reasonableness. 

___: __. Ina dissolution action, the court will consider all pertinent facts in reaching 
a property division that is just and equitable. 

___: __. The marital estate includes only property accumulated and acquired during 
the marriage through the joint efforts of the parties. 

Appeal and Error. An appellate court will consider and give weight to the fact that 
the trial judge heard and observed the witnesses and accepted one version of the facts 
rather than another. 

Divorce: Property Division. The date upon which the marital estate is valued should 
be rationally related to the property composing the marital estate. 

Child Custody: Appeal and Error. Child custody determinations are initially 
entrusted to the discretion of the trial judge and will be affirmed unless they consti- 
tute an abuse of that discretion. 

Judges: Words and Phrases. A judicial abuse of discretion requires that the reasons 
or rulings of a trial judge be clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and a just result. 

Child Custody. Joint custody is not favored by the courts of this state and will be 
reserved for only the rarest of cases. 

Alimony. A decision whether to award alimony must be made on the particular facts 
and equities of each individual case, and the court must consider all of the facts and 
equities, in addition to those facts specifically enumerated in Neb. Rev. Stat. § 42-365 
(Reissue 1998). 

Alimony: Appeal and Error. An appellate court is not inclined to disturb the trial 
court’s award of alimony unless it is patently unfair on the record. 

Divorce: Attorney Fees. The award of attorney fees in a dissolution action involves 
consideration of such factors as the nature of the case, the amount involved in the con- 
troversy, the services performed, the results obtained, the length of time required for 
preparation of the case, the skill devoted to preparation and presentation of the case, 
the novelty and difficulty of the questions raised, and the customary charges of the bar 
for similar services. 


: ____.. Property division is not subject to a rigid mathematical formula, but, rather, 


. 


Appeal from the District Court for Garden County: Joun D. 
Knapp, Judge. Affirmed in part, affirmed in part as modified, 


and 


in part reversed and remanded for further proceedings. 
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HANNON and Insopy, Judges, and BUCKLEY, District Judge, 
Retired. 


InBopy, Judge. 
I. INTRODUCTION 
Randall L. Dormann appeals from a decree entered by the 
district court for Garden County, Nebraska, dissolving his mar- 
riage to Elvira A. Dormann. Randall appeals those portions of 
the decree which relate to custody of the minor child, property 
division, alimony, and attorney fees. 


Il. FACTS 

Randall and Elvira were married on February 12, 1977. 
During the course of the marriage, two children were born: 
David, born May 20, 1977, and William, born May 14, 1981. At 
the time of the dissolution proceedings, David had reached the 
age of majority. 

Shortly after the parties’ marriage, the parties moved from 
New Mexico to OshKosh, Nebraska, so that Randall could work 
for Dormann Ranch, Inc., a closely held family corporation. 
When the parties first moved to Nebraska, they initially resided 
with Randall’s father. The parties later moved into a residence 
owned by the corporation. When Randall first began working on 
the ranch for the corporation, his net monthly salary was $600. 
Randall also received, at no cost to him, additional benefits from 
the corporation, including a residence for the family to live in, 
payment of utilities, vehicles, car insurance, health insurance for 
the family, payment of Randall’s Social Security taxes, fuel, and 
meat. 

On August 28, 1996, Randall filed a petition for dissolution 
of the marriage in the Garden County District Court. On the 
same day, the parties entered into a property settlement agree- 
ment, which provided for distribution of the parties’ property 
and custody of the minor child. At the time of the execution of 
the agreement, Randall paid Elvira $750 to assist her in obtain- 
ing an apartment and $2,500 as a property settlement. However, 
the property settlement agreement was never approved by the 
district court, and the parties did not follow the agreement. 
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Trial was held on this matter on May 18, 1998. At trial, Elvira 
testified that she learned that Randall wanted a divorce in 
August 1996 while she was in New Mexico taking care of her ill 
father. Elvira further testified that Randall told Elvira that “there 
was no need . . . to come back” to Nebraska. Elvira returned to 
Nebraska, but was not allowed to return to the marital home. 
Elvira stayed in a motel for a couple of days until she could 
locate an apartment to rent. Elvira testified that she had returned 
to the marital residence only once, when Randall permitted her 
to take a couch, a table, some plants, and her personal items 
from the residence. 

Elvira further testified that William had remained on the 
ranch with Randall since the parties’ separation and that she had 
no objections to him staying in Oshkosh and finishing his school 
there. 

Elvira testified that during the marriage, she was the primary 
caregiver for the children and that she fixed the family meals, 
took care of the home, and did the laundry. In addition, Elvira 
testified that throughout the marriage, she did whatever she was 
asked to do around the ranch, including checking the cattle, fix- 
ing fences, cooking meals and taking the meals to the workers 
in the field, and picking up needed parts for the ranch. 

Throughout the marriage, Elvira was also employed in a vari- 
ety of positions, including working at a nursing home and oper- 
ating a babysitting service out of her home. At the time of trial, 
Elvira was employed at Doug’s Texaco, where she had been 
employed for approximately 9 years. Elvira testified that her 
responsibilities included pumping gas, operating the cash regis- 
ter, and doing some bookkeeping. At the time of trial, Elvira 
earned $7.25 an hour. 

Randall testified that he had worked for the corporation as an 
employee for over 20 years. The evidence also showed that 
Randall was also the treasurer of the corporation and had access 
to the corporate bank accounts from which he could pay for var- 
ious items, including supplies and his vacations. At the time of 
trial, Randall’s net monthly salary was $758, and Randall con- 
tinued to receive all the other benefits previously described 
above. 
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The evidence further disclosed that on the date of the parties’ 
marriage, Randall owned 81 shares of stock in the corporation. 
During the marriage, Randall acquired an additional 35 shares, 
although it is not entirely clear from the record whether these 
shares were gifted to Randall or given to him as part of his 
employment benefits. At the time of trial, Randall owned 
approximately 7 percent of the corporation. 

Evidence was also presented through financial records of the 
corporation that the corporation was valued at $1,495,841. 
Randall admitted that the valuation of the corporation was cor- 
rect. Elvira testified that she did not have an opinion regarding 
the valuation of the corporation, because she was never involved 
in that “part of the business.” 

On January 13, 1999, the district court entered an order dis- 
solving the marriage and awarding the parties joint custody of 
William, with primary physical custody to remain with Randall. 
Given the financial circumstances of the parties, the district 
court did not make an award of child support. Randall was fur- 
ther ordered to pay Elvira $250 per month in alimony for 36 
months. The district court also divided the parties’ marital prop- 
erty, including the value of 35 shares of Dormann Ranch stock 
that Randall received during the parties’ marriage. The court 
ordered Randall to pay Elvira one-half of the value of the stock, 
or $17,451, to be paid within 120 days from the date of the 
decree. Finally, the court ordered Randall to pay Elvira $12,810 
as equalization, to be paid in three yearly installments beginning 
June 1, 1999. On January 19, Randall filed a motion for new 
trial, which was denied. Randall timely filed this appeal. 


III. ASSIGNMENTS OF ERROR 
On appeal, Randall asserts that the district court abused its 
discretion (1) in the division of the marital estate, (2) in award- 
ing Randall and Elvira joint custody of William, (3) in awarding 
Elvira alimony, and (4) in awarding Elvira attorney fees. 


IV. STANDARD OF REVIEW 
[1,2] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial court. Kricsfeld 
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v. Kricsfeld, 8 Neb. App. 1, 588 N.W.2d 210 (1999); Halouska 
v. Halouska, 7 Neb. App. 730, 585 N.W.2d 490 (1998). A judi- 
cial abuse of discretion exists when a judge, within the effective 
limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is 
untenable and unfairly deprives a litigant of a substantial right 
or a just result in matters submitted for disposition through a 
judicial system. Halouska v. Halouska, supra. 


Vv. ANALYSIS 


1. Division OF MARITAL ESTATE 

Randall asserts that the district court erred in determining the 
extent and division of the marital estate. Specifically, Randall 
argues that the district court erred when it included 35 shares of 
Dormann Ranch stock, a 1996 Firebird, and various items of 
personal property in the marital estate. 

[3-6] The division of a marital estate in a dissolution case is 
initially left to the discretion of the trial court and will be 
reviewed by an appellate court de novo on the record and 
affirmed absent an abuse of discretion. Halouska v. Halouska, 
supra. It has been repeatedly held in this jurisdiction that the 
marital estate is to be divided so that a spouse receives one-third 
to one-half. Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 
615 (1995); Halouska v. Halouska, supra. However, property 
division is not subject to a rigid mathematical formula, but, 
rather, turns upon the facts and circumstances of each case in 
light of the statutory factors found in Neb. Rev. Stat. § 42-365 
(Reissue 1998), and the ultimate test is always one of reason- 
ableness. Halouska v. Halouska, supra. In a dissolution action, 
the court will consider all pertinent facts in reaching a property 
division that is just and equitable. Jd. 


(a) Dormann Ranch Stock 
First, we consider whether the district court erred by includ- 
ing 35 shares of Dormann Ranch stock that Randall received 
during the parties’ marriage in the marital estate. In the decree 
of dissolution, the district court determined that the shares of 
stock acquired by Randall prior to the marriage were not mari- 
tal property and therefore set off those shares to Randall. The 
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district court further determined that the shares of stock 
acquired by Randall during the marriage were “gifts to the mar- 
riage” and therefore should be included as marital property. The 
district court further determined that each share had a value of 
$997.23, or a total value of $34,903, and awarded each party 
one-half of the total value. 

Randall, relying heavily on Van Newkirk v. Van Newkirk, 212 
Neb. 730, 325 N.W.2d 832 (1982), argues that Elvira is not enti- 
tled to one-half of the stock Randall received during the parties’ 
marriage because she failed to introduce evidence of the value 
of her contribution toward the improvements or operation of the 
corporation. 

In Van Newkirk, the Nebraska Supreme Court stated: 

While we have not heretofore said in exact words how 
property acquired by inheritance or gift during the mar- 
riage should be considered, an examination of our previous 
decisions discloses that when awarding property in a dis- 
solution of marriage, property acquired by one of the par- 
ties through gift or inheritance ordinarily is set off to the 
individual receiving the inheritance or gift and is not con- 
sidered a part of the marital estate. .. . An exception to the 
rule is where both'of the spouses have contributed to the 
improvement or operation of the property which one of the 
parties owned prior to the marriage or received by way of 
gift or inheritance, or the spouse not owning the property 
prior to the marriage or not receiving the inheritance or gift 
has significantly cared for the property during the 
marriage. 
212 Neb. at 733, 325 N.W.2d at 834. 

We believe that the facts of the instant case are nearly identi- 
cal to the facts of Grace v. Grace, 221 Neb. 695, 380 N.W.2d 
280 (1986). In Grace, the husband worked for a corporation 
owned by his family. He owned 18.14 percent of the stock of the 
corporation, which shares were valued at trial at approximately 
$1,500,000. Part of the shares he owned prior to the marriage, 
and part of them he acquired after the marriage through inheri- 
tance or gift. During the 16-year marriage, the corporation pro- 
vided the parties with a home, vehicles, gasoline, and meat, as 
well as a monthly salary of $1,500. As a result, the parties had 
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only a minimal marital estate. The Supreme Court performed an 
analysis based on Van Newkirk v. Van Newkirk, supra, and con- 
cluded that the wife had not contributed to the improvements or 
operation of the corporation so as to include any portion of it in 
the marital estate. That is, the Van Newkirk exception was not 
applicable. Nevertheless, the Supreme Court stated, “There are 
other considerations, however, beyond the exception set out in 
Van Newkirk ....The Van Newkirk rule itself does not purport 
to be an ironclad, rigid rule for all circumstances.” Grace v. 
Grace, 221 Neb. at 699, 380 N.W.2d at 284. The Supreme Court 
continued, quoting Matlock v. Matlock, 205 Neb. 357, 287 
N.W.2d 690 (1980), “ ‘How property, inherited by a party before 
or during the marriage, will be considered in determining divi- 
sion of property or award of alimony must depend upon the facts 
of the particular case and the equities involved.’” Grace v. 
Grace, 221 Neb. at 700, 380 N.W.2d at 284. The Supreme Court 
concluded that the stock should be considered in determining 
the division of property and awarded the wife “the sum of 
$100,000 as division of property under the particular facts of 
this case.” Id. at 701, 380 N.W.2d at 285. 

Like Grace, the facts of this case demonstrate that due to the 
nature of Randall’s employment with the corporation, Randall 
and Elvira did not acquire a house, a car, or other property that 
a couple married 21 years would be expected to acquire. Thus, 
when considering the pertinent facts in reaching an award that is 
just and equitable, we find that the district court did not abuse 
its discretion by including the 35 shares of stock acquired by 
Randall during the marriage in the marital estate and awarding 
Elvira one-half of the value of the stock. Therefore, this 
assigned error is without merit. 


(b) 1996 Pontiac Firebird 
[7] Next, Randall contends that the district court erred in 
awarding Elvira the 1996 Firebird automobile because it was 
purchased after the parties’ separation and was owned by the 
corporation. As a general rule, the marital estate includes only 
property accumulated and acquired during the marriage through 
the joint efforts of the parties. Davidson v. Davidson, 254 Neb. 
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656, 578 N.W.2d 848 (1998); Reichert v. Reichert, 246 Neb. 31, 
516 N.W.2d 600 (1994). See Shockley v. Shockley, 251 Neb. 
896, 560 N.W.2d 777 (1997). 

In the instant case, the record discloses that the Firebird was 
acquired after the parties’ separation, was titled in the name of 
the corporation, and was not paid for with marital assets. In 
addition, Elvira’s testimony demonstrates that she was aware 
that the Firebird was acquired after the parties separated, that 
she had never made any payments on the Firebird, and that she 
knew it was registered to the corporation. Clearly, the Firebird 
is not marital property and should not have been included in the 
marital estate. Thus, we find that the district court abused its dis- 
cretion by including the Firebird in the marital estate and award- 
ing it to Elvira. 


(c) Household Items 

Randall also contends that the district court erroneously 
included some household items, listed in exhibit 30, in the mar- 
ital estate. Randall contends that some of the items listed in 
exhibit 30 were purchased by the corporation and should not 
have been included in the marital estate. The record reflects that 
exhibit 30 is a list of household goods prepared by Elvira which 
placed values on all the household items acquired by the parties 
during their 21-year marriage. 

In the instant case, the record reflects that the parties pro- 
vided conflicting testimony as to how these items were acquired 
and who paid for them. Elvira testified that the items listed in 
exhibit 30 were marital property. Elvira further testified that 
some of the items, such as the washer and dryer, were purchased 
by the corporation but that she considered them gifts. Randall 
testified that many of the items listed in exhibit 30 were pur- 
chased by the corporation for his use so long as he remained 
employed by the corporation. 

In the decree of dissolution, the district court awarded each 
party the household goods in his or her possession. The court 
placed a value of $10,990 on the items in Randall’s possession 
and a value of $1,000 on the goods in Elvira’s possession. 

[8] Because the record contains conflicting testimony regard- 
ing how these items were acquired by the parties during their 
21-year marriage, this court will consider and give weight to the 
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fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. See Buche 
v, Buche, 228 Neb. 624, 423 N.W.2d 488 (1988). Therefore, we 
find that the district court did not abuse its discretion in deter- 
mining the extent, value, or division of the marital assets con- 
tained in exhibit 30. 


(d) Payments Made During Separation 

[9] Finally, Randall contends that the district court erred in its 
division of the marital estate because it failed to address in the 
decree the $3,250 Randall paid Elvira during the parties’ sepa- 
ration and the $1,491 Randall paid toward taxes. It appears that 
the district court determined the extent and value of the marital 
estate at the time of trial. It has long been held that the date upon 
which the marital estate is valued should be rationally related to 
the property composing the marital estate. See Davidson v. 
Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). The district 
court’s decision to determine the extent and value of the marital 
estate at the time of trial appears to be rationally related to the 
property composing the marital estate. Therefore, we cannot say 
that the district court abused its discretion. 


(e) Equalization 
After removing the Firebird from the marital estate, the divi- 
sion of the balance of the marital estate is as follows: 


MARITAL ASSETS RANDALL ELVIRA 
35 Shares of Stock $17,452 $17,451 
Household Items 10,990 1,000 
Farm Equipment 15,000 0 
Life Insurance 2,258 0 
Cash & Safety Deposit 2,000 0 
Livestock 300 0 
Flatbed Trailer 1,500 0 
Camper 75 0 
Boat, Motor, & Trailer 6,500 0 
TOTAL ASSETS $56,075 $18,451 


TOTAL MARITAL ESTATE $74,526 
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Since the Firebird must be deleted from the marital estate, an 
additional amount must be paid by Randall to Elvira to equalize 
the marital estate. Therefore, we find that the decree should be 
modified to award Elvira $18,812 as equalization of the marital 
estate and order Randall to pay this amount to Elvira in three 
consecutive installments. The first installment of $6,271 is to be 
paid within 30 days after this mandate is issued, the second 
installment of $6,271 is to be paid June 1, 2000, and the third 
installment of $6,270 is to be paid June 1, 2001. These sums 
shall accrue interest at the legal rate for judgments 30 days from 
the date this mandate is issued until said judgment is paid in full. 


2. CUSTODY 

{10,11] Randall next asserts that the district court erred in 
ordering that the parties have joint custody of William. Custody 
determinations are initially entrusted to the discretion of the trial 
judge and will be affirmed unless they constitute an abuse of 
that discretion. Palmer v. Palmer, 249 Neb. 814, 545 N.W.2d 
751 (1996); Sullivan v. Sullivan, 249 Neb. 573, 544 N.W.2d 354 
(1996). A judicial abuse of discretion requires that the reasons or 
rulings of a trial judge be clearly untenable, unfairly depriving a 
litigant of a substantial right and a just result. Pope v. Pope, 251 
Neb. 773, 559 N.W.2d 192 (1997). 

Neb. Rev. Stat. § 42-364(5) (Reissue 1998) provides: 

After a hearing in open court, the court may place the 
custody of a minor child with both parents on a shared or 
joint custody basis when both parents agree to such an 
arrangement. In that event, each parent shall have equal 
rights to make decisions in the best interests of the minor 
child in his or her custody. The court may place a minor 
child in joint custody after conducting a hearing in open 
court and specifically finding that joint custody is in the 
best interests of the minor child regardless of any parental 
agreement or consent. 

[12] In the instant case, the parties did not agree to the joint 
custody arrangement, nor did the district court make a specific 
finding that joint custody was in the best interests of William as 
required by § 42-364(5). In addition, it has long been held that 
joint custody is not favored by the courts of this state and will 
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be reserved for only the rarest of cases. Wilson v. Wilson, 224 
Neb. 589, 399 N.W.2d 802 (1987). Thus, we find the district 
court abused its discretion by ordering that the parties have joint 
custody of William. Therefore, we reverse, and remand the 
cause for further proceedings on this issue. 


3. ALIMONY 

Next, Randall asserts that the district court erred in awarding 
Elvira alimony in the amount of $250 per month for 36 months. 

[13,14] A decision whether to award alimony must be made 
on the particular facts and equities of each individual case, and 
the court must consider all of the facts and equities, in addition 
to those facts specifically enumerated in § 42-365. Halouska v. 
Halouska, 7 Neb. App. 730, 585 N.W.2d 490 (1998). Section 
42-365 provides in pertinent part: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, hav- 
ing regard for the circumstances of the parties, duration of 
the marriage, a history of the contributions to the marriage 
by each party, including contributions to the care and edu- 
cation of the children, and interruption of personal careers 
or educational opportunities, and the ability of the sup- 
ported party to engage in gainful employment without 
interfering with the interests of any minor children in the 
custody of such party. 

An appellate court is not inclined to disturb the trial court’s 
award unless it is patently unfair on the record. Priest v. Priest, 
251 Neb. 76, 554 N.W.2d 792 (1996); Koubek v. Koubek, 212 
Neb. 2, 321 N.W.2d 55 (1982). 

Based upon our de novo review of the record, we find that the 
parties were married for approximately 21 years and that given 
the unusual nature of Randall’s employment, we cannot say that 
the district court’s award of alimony in the amount of $250 per 
month for 36 months was an abuse of its discretion. Therefore, 
this assigned error is without merit. 


4. ATTORNEY FEES 
[15] Finally, Randall asserts that the district court erred in 
ordering him to pay $3,241 toward Elvira’s attorney fees. The 
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award of attorney fees in a dissolution action involves consider- 
ation of such factors as the nature of the case, the amount 
involved in the controversy, the services performed, the results 
obtained, the length of time required for preparation of the case, 
the skill devoted to preparation and presentation of the case, the 
novelty and difficulty of the questions raised, and the customary 
charges of the bar for similar services. Davidson v. Davidson, 
254 Neb. 656, 578 N.W.2d 848 (1998); Priest v. Priest, supra. 

In the instant case, evidence was presented that Elvira’s attor- 
ney fees were increased due to Randall’s resistance in supplying 
the financial records of the corporation which were under his 
exclusive control. Our de novo review of the record fails to dis- 
close any abuse of discretion by the trial court in the awarding 
of $3,241 in attorney fees to Elvira. Therefore, the order regard- 
ing attorney fees is affirmed. 


VI. CONCLUSION 
Having conducted a de novo review, we find that the district 

court did not abuse its discretion in including the 35 shares of 
Dormann Ranch stock in the marital estate and awarding one- 
half of the value to each party. Thus, we affirm the district 
court’s order requiring Randall to pay Elvira $17,451 within 120 
days from the date of the decree. However, we find that the dis- 
trict court did abuse its discretion in including the Firebird in the 
marital estate, and we modify the property portion of the decree 
to reflect that change. We further modify the decree to award 
Elvira $18,812, as equalization of the marital estate, and order 
Randall to pay this amount in accordance with the directions 
included in this opinion. We also find that the district court 
abused its discretion in ordering that the parties have joint cus- 
tody of William, and we reverse, and remand the cause on this 
issue for further proceedings. Finally, we affirm the award of 
alimony and attorney fees. 

AFFIRMED IN PART, AFFIRMED IN PART AS 

MODIFIED, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDINGS. 
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GERMAN MUTUAL INSURANCE COMPANY OF DODGE COUNTY, 
NEBRASKA, APPELLANT, V. FEDERATED MUTUAL 
INSURANCE COMPANY, APPELLEE. 
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1. Demurrer: Pleadings: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which may be drawn there- 
from, but does not accept as true the conclusions of the pleader. 

2. Demurrer: Pleadings. In ruling on a demurrer, the petition is to be liberally con- 
strued; if as so construed the petition states a cause of action, the demurrer is to be 
overruled. 

3. Pleadings: Appeal and Error. Whether a petition states a cause of action is a ques- 
tion of law regarding which an appellate court has an obligation to reach a conclusion 
independent of that of the lower court. 

4, Demurrer: Pleadings: Records. A demurrer reaches an exhibit filed with the peti- 
tion and made a part thereof, so that a court can consider such exhibit in determining 
whether the petition states a cause of action. 

5. Actions: Insurance: Tort-feasors: Liability: Negligence. As a general rule, there is 
no privity between an injured person and the tort-feasor’s liability insurer. For this 
reason, direct actions against liability insurance carriers based on the negligence of the 
insured are not permitted in Nebraska. 


Appeal from the District Court for Dodge County: F.A. 
GosseETT II, Judge. Affirmed. 


Patrick B. Donahue and Joan Garvey, of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellant. 


Michael G. Mullin, John J. Schirger, and Amy E. Wallace, of 
McGrath, North, Mullin & Kratz, P.C., for appellee. 


Irwin, Chief Judge, and Srevers and Carson, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

German Mutual Insurance Company of Dodge County, 
Nebraska (German Mutual), brought this lawsuit against 
Federated Mutual Insurance Company (Federated) seeking 
reimbursement from Federated for proceeds German Mutual 
paid to German Mutual’s insured, Von Seggern Farms, Inc. (Von 
Seggern), due to the loss of Von Seggern’s property while in the 
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care and custody of West Point Implement Company (West 
Point), which is insured by Federated. The district court for 
Dodge County granted Federated’s demurrer based on its inter- 
pretation of the “Other Insurance” clause in German Mutual’s 
insurance policy. German Mutual appealed to this court. For the 
reasons stated below, we affirm. 


Il. FACTUAL BACKGROUND 

In German Mutual’s third amended petition filed on October 
1, 1998, which is the operative petition in this case, German 
Mutual alleged as follows: On August 5, 1997, Von Seggern 
delivered a tractor to West Point for “adjustment work.” While 
the tractor was in West Point’s possession, West Point’s 
premises were vandalized and the tractor was damaged. In 
German Mutual’s third amended petition, it alleged, “The van- 
dalism and damage to the Von Seggern tractor was proximately 
caused by the negligence of West Point Implement Company 
and as a result, West Point Implement Company is legally liable 
for said damages ... .” 

At all times relevant to this case, Von Seggern was insured 
under a farm insurance policy issued by German Mutual which 
provided coverage for the above tractor for damages to the trac- 
tor due to vandalism or malicious mischief. The German Mutual 
policy further provided that “loss to your farm personal property 
will be excess insurance over any other available insurance.” 

West Point was insured under an insurance policy issued by 
Federated providing coverage of farm implements in West 
Point’s custody but not owned by West Point. The Federated 
policy provided that Federated would pay for loss or damage to 
nonowned farm machinery in the custody of West Point due to 
vandalism or malicious mischief. The Federated policy further 
provided that such coverage was “excess over any other insur- 
ance on this property except when [West Point is] legally liable 
for the loss of this property.” We note that the above insurance 
policies were attached as exhibits to the operative petition. 

After Von Seggern’s demand for payment under its insurance 
policy with German Mutual, German Mutual paid to Von 
Seggern the sum of $17,250 for the damage to Von Seggern’s 
tractor. Despite demands made by Von Seggern and German 
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Mutual, Federated refused to pay any benefits to Von Seggern or 
German Mutual. Thereafter, German Mutual brought the present 
action. 

In response to German Mutual’s third amended petition, 
Federated filed a demurrer on November 19, 1998, in which it 
alleged that there was a defect of parties and that the third 
amended petition failed to state facts sufficient to constitute a 
cause of action. Among other things, Federated contended that 
the third amended petition was deficient in that it violated the 
principle that direct actions against insurers are not permitted in 
Nebraska and that it was premised on the other insurance provi- 
sion in German Mutual’s insurance policy. According to 
Federated, such a provision only applies to other insurance cov- 
ering the named insured. Because Federated’s policy did not 
cover Von Seggern, the named insured in German Mutual’s pol- 
icy, Federated contended that its policy did not cover the dam- 
age sustained by Von Seggern. 

On December 8, 1998, the district court sustained Federated’s 
demurrer and dismissed German Mutual’s action. The court 
found: 

[T]he term “other insurance” as used in [German Mutual’s] 
policy is ambiguous as to whether it relates to only other 
insurance covering the named insured or whether it applies 
to coverage of a carrier which issued its policy to a sepa- 
rate entity; that the term “other insurance” in [German 
Mutual’s] insurance policy should be limited to other 
insurance covering the named insurred [sic], i.e. Von 
Seggern Farms, Incorporated. 
Thereafter, German Mutual timely appealed to this court. 


Ill. ASSIGNMENTS OF ERROR 

For its assignments of error, German Mutual contends that 
the district court erred in sustaining Federated’s demurrer; in 
concluding that the term “other insurance” in German Mutual’s 
policy was ambiguous; in concluding the term “other insurance” 
in German Mutual’s policy should be limited to other insurance 
covering the named insured, Von Seggern; and in not finding the 
other insurance’ ” or “ “excess insurance’ ” clauses in both the 
policies to be mutually repugnant and thus inoperable. 


666 


GERMAN MUT. INS. CO. v. FEDERATED MUT. INS. CO. 1065 
Cite as 8 Neb. App. 1062 


IV. ANALYSIS 

{1,2] When reviewing an order sustaining a demurrer, an 
appellate court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and 
fact which may be drawn therefrom, but does not accept as true 
the conclusions of the pleader. Professional Bus. Servs. v. 
Rosno, 256 Neb. 217, 589 N.W.2d 826 (1999); Sweeney v. City 
of Gering, 8 Neb. App. 675, 601 N.W.2d 238 (1999). In ruling 
on a demurrer, the petition is to be liberally construed; if as so 
construed the petition states a cause of action, the demurrer is to 
be overruled. Rosno, supra; Sweeney, supra. 

[3,4] Whether a petition states a cause of action is a question 
of law regarding which an appellate court has an obligation to 
reach a conclusion independent of that of the lower court. Cobb 
v. Sure Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 (1998); 
Sweeney, supra. We note that a demurrer reaches an exhibit filed 
with the petition and made a part thereof, so that a court can 
consider such exhibit in determining whether the petition states 
a cause of action. Leader Nat. Ins. v. American Hardware Ins., 
249 Neb. 783, 545 N.W.2d 451 (1996). 

According to the operative petition, German Mutual sought 
recovery from Federated for amounts German Mutual had paid 
to Von Seggern, a German Mutual insured, for damages to Von 
Seggern’s tractor while on the premises of West Point, an 
insured of Federated. German Mutual alleged that negligence of 
West Point caused the loss suffered by Von Seggern and that due 
to this negligence, West Point was liable. Specifically, German 
Mutual pled: “The vandalism and damage to the Von Seggern 
tractor was proximately caused by the negligence of West Point 
Implement Company and as a result, West Point Implement 
Company is legally liable for said damages . . . .” Based on these 
allegations, German Mutual contended that Federated’s insur- 
ance policy issued to West Point provided coverage and that 
Federated was obligated to pay. We recognize that Federated’s 
policy may provide excess coverage for damages to nonowned 
property on West Point’s premises even when West Point is not 
legally liable. However, such are not the facts pled, nor is it the 
theory of recovery pled by German Mutual. A court must dis- 
pose of a case on the basis of the theory presented by the plead- 
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ings. See Ashland State Bank v. Elkhorn Racquetball, Inc., 246 
Neb. 411, 520 N.W.2d 189 (1994). Therefore, in summary, this 
case seeks recovery from Federated based on the negligence of 
its insured. 

[5] The Nebraska Supreme Court has stated: “[A]s a general 
rule, there is no privity between an injured person and the tort- 
feasor’s liability insurer. For this reason, direct actions against 
liability insurance carriers based on the negligence of the 
insured are not permitted in Nebraska.” Medical Protective Co. 
v. Schrein, 255 Neb. 24, 30, 582 N.W.2d 286, 290 (1998). 
Accord, West Neb. Gen. Hosp. v. Farmers Ins. Exch., 239 Neb. 
281, 475 N.W.2d 901 (1991); State Auto. & Cas. Underwriters 
v. Farmers Ins. Exchange, 204 Neb. 414, 282 N.W.2d 601 
(1979). See Royal Ind. Co. v. Aetna Cas. & Sur. Co., 193 Neb. 
752, 229 N.W.2d 183 (1975). In our review of Nebraska 
jurisprudence, we find no exceptions to the above general rule. 

The basis for the lawsuit in State Auto. & Cas. Underwriters, 
supra, is similar to that before us. In State Auto. & Cas. 
Underwriters, the car insured by State Automobile and Casualty 
Underwriters (State Auto) was struck by the car insured by 
Farmers Insurance Exchange (Farmers). State Auto paid its 
insured’s claim and sought subrogation from Farmers based on 
the negligence of Farmers’ insured. 

Nebraska jurisprudence is consistent with common law. 
“Under ordinary principles of law, in the absence of statutes or 
contractual agreements to the contrary, the law did not histori- 
cally recognize the right of the injured party to seek recovery 
directly from the insurer, with which the victim had no direct 
relationship.” 7 George J. Couch, Couch on Insurance 3d 
§ 104:1 at 104-7 (rev. ed. 1997). See, also, 44 Am. Jur. 2d 
Insurance § 1445 (1982). The above proposition applies to 
claims by an injured party against an insurer under both auto- 
mobile liability insurance and under other forms of liability 
insurance, “at least where the direct action is on the basis of the 
insured’s negligence.” 7 Couch, supra, § 104:2 at 104-11 to 
104-12. 

The general common-law rule has been abrogated in many 
states by statute or through case law in which courts have cre- 
ated exceptions to the common-law rule. See 7 Couch, supra, 
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§ 104:1. Generally, these statutes allow an injured party a direct 
right to action against an automobile liability insurer. Jd. Couch 
notes a “trend of modern public policy favoring the compensa- 
tion of innocent victims over the preservation of historic legal 
rules such as privity.” Jd. at 104-7. 

Nebraska has a narrow direct action statute. Neb. Rev. Stat. 
§ 44-508 (Reissue 1998) provides that a lawsuit may be main- 
tained by an injured person directly against an automobile lia- 
bility insurance carrier in the event the insured is insolvent or 
bankrupt. Section 44-508 is not applicable in the case before us. 

In German Mutual’s brief, it argues that the Nebraska 
Supreme Court has permitted direct actions against insurers, cit- 
ing as authority Bituminous Cas. Corp. v. Andersen, 184 Neb. 
670, 171 N.W.2d 175 (1969), and State Farm Mut. Auto. Ins. 
Co. v. Union Ins. Co., 181 Neb. 253, 147 N.W.2d 760 (1967). 
Based upon our review of the literature, we conclude that there 
is a distinction between cases such as those cited by German 
Mutual in which insurers were directly sued and cases where the 
Nebraska Supreme Court has held that a direct action cannot be 
maintained against an insurer. In the cases such as Bituminous 
Cas. Corp., supra, and State Farm Mut. Auto. Ins. Co., supra, 
where the insurer was directly sued, the basis of the lawsuit 
against the insurer was not the negligence of its insured. See, 
also, Leader Nat. Ins. v. American Hardware Ins., 249 Neb. 783, 
545 N.W.2d 451 (1996) (insurer of negligent driver brought sub- 
rogation claim against insurer of owner of vehicle driven by 
negligent driver raising issue as to which insurer had primary 
duty to defend and indemnify); Control Specialists v. State Farm 
Mut. Auto. Ins. Co., 228 Neb. 642, 423 N.W.2d 775 (1988) (suit 
by insured against its own insurer regarding whether property 
damage clause provided coverage); Boren v. State Farm Mut. 
Auto. Ins. Co., 225 Neb. 503, 406 N.W.2d 640 (1987) (declara- 
tory judgment case regarding whether driver’s liability insurer 
or record owner’s liability insurer obligated to pay plaintiff’s 
judgment against driver). In cases such as State Auto. & Cas. 
Underwriters v. Farmers Ins. Exchange, 204 Neb. 414, 282 
N.W.2d 601 (1979), and Royal Ind. Co. v. Aetna Cas. & Sur. Co., 
193 Neb. 752, 229 N.W.2d 183 (1975), where the Nebraska 
Supreme Court applied the rule that direct actions against insur- 
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ers are not permitted, the lawsuit against the insurer was based 
on the negligence of the insured. 

Based on the allegations in the operative petition in the pres- 

- ent case, German Mutual’s basis for recovery from Federated is 
the negligence of Federated’s insured. The general rule that 
direct actions are not permitted against insurers based on the 
negligence of the insured is applicable. Therefore, we conclude 
that German Mutual’s operative petition fails to state a cause of 
action and that Federated’s demurrer was properly granted on 
this basis. Given our above conclusion, we need not address the 
issue involving the interpretation of the other insurance clause in 
German Mutual’s insurance policy upon which the district court 
sustained Federated’s demurrer. We affirm. 

AFFIRMED. 

SIEVERS, Judge, dissenting. 

I find that I cannot join in the result reached by my col- 
leagues. On the face of the two insurance policies involved, both 
German Mutual and Federated provided coverage for the dam- 
age to the Von Seggern tractor caused by vandalism while it was 
in the possession of West Point. Both policies have “other insur- 
ance” clauses, but the majority declines to address the conse- 
quence of those mutually repugnant other insurance clauses and 
instead concludes that the demurrer was properly sustained by 
the trial court because this is a direct action against an insurer 
which is not authorized in Nebraska law. 

I believe that the policy behind the no direct action against an 
insurer rule, except in limited circumstances, is consistent with 
our longstanding notion that juries not be informed via the evi- 
dence of the existence of liability insurance. See Patterson v. 
Swarr, May, Smith & Anderson, 238 Neb. 911, 473 N.W.2d 94 
(1991). The premise behind that rule has been the fear that a jury 
will award excessive damages if it knows it is an insurance com- 
pany that is writing the check to the injured plaintiff. 

In the instant case, none of the dangers are present which pre- 
clude mention of insurance and, by logical extension, would 
provide a logical underpinning for the notion that the petition is 
demurrable because it is a direct action against an insurance 
company. Federated and German Mutual, by the terms of their 
policies standing alone, are liable to Von Seggern for the dam- 
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age to the tractor by vandalism while in the possession of West 
Point. German Mutual stepped forward and paid its insured, and 
it now seeks reimbursement from West Point’s insurer, 
Federated. 

It has long been the law of Nebraska that an action be brought 
in the name of the real party in interest, which is the person or 
entity entitled to the avails of the action. Gerner v. Church, 43 
Neb. 690, 62 N.W. 51 (1895). Thus, since German Mutual paid 
the full damages to Von Seggern, Von Seggern is precluded from 
being the real party in interest. The basis for reimbursement 
from Federated is the insurance contract between Federated and 
West Point, despite the fact that the petition alludes to negli- 
gence on the part of West Point. See Security Inv. Co. v. State, 
231 Neb. 536, 437 N.W.2d 439 (1989) (court must examine and 
construe petition’s essential and factual allegations by which 
plaintiff requests relief, rather than legal terminology utilized in 
petition to form pleading). 

For these reasons, I believe that under the unique facts pre- 
sented here, the prohibition against direct actions against liabil- 
- ity insurance carriers does not make German Mutual’s action 
against Federated demurrable. Therefore, I would reverse. 


DAVID AND JULIE BOHM, APPELLANTS, V. DMA PARTNERSHIP AND 
HOME REAL ESTATE, INC., GRAND ISLAND, APPELLEES. 
607 N.W. 2d 212 
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Real Estate: Sales: Contracts. The information provided in a written disclosure 
statement is the representation of the seller and not the representation of any agent, 
and the information is not intended to be part of any contract between the seller and 
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or omission at the time the seller provided the statement. 
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SIEVERS, Judge. 

David and Julie Bohm brought an action to recover water 
damage repair costs they incurred on two pieces of residential 
property they purchased from DMA Partnership (DMA), 
through DMA’s agent, Home Real Estate, Inc., Grand Island 
(Home). The Bohms claimed that DMA and Home failed to pro- 
vide a disclosure statement as required by Neb. Rev. Stat. 
§ 76-2,120 (Reissue 1996), and as a result, they suffered finan- 
cial injury when they had to repair undisclosed water drainage 
and damage problems. DMA and Home demurred, claiming that 
there was a misjoinder of parties and that the Bohms failed to 
state a claim upon which relief may be granted. The Hall County 
Court sustained the demurrer. The Bohms chose to stand on 
their petition, which was dismissed, and they appealed to the 
district court for Hall County, which affirmed the county court 
decision. The Bohms then filed this appeal. 


BACKGROUND 

As a ruling on a demurrer is involved, the law requires that 
we accept as true all facts which were well pled in the Bohms’ 
petition together with any proper and reasonable inferences of 
law and fact which can be drawn therefrom. See Robinson v. 
Cushman, Inc., 242 Neb. 830, 496 N.W.2d 923 (1993). Using 
that standard, the pleadings show the following: 

On or about April 10, 1997, the Bohms entered into a pur- 
chase agreement to purchase Lots 6 and 7, Block 3, Lambert’s 
Second Addition, commonly known as 704 and 708 North 
Broadwell, Grand Island, Nebraska (the property), from DMA 
through Home. Shortly after entering into the purchase agree- 
ment, and prior to closing the sale, the Bohms “became aware” 
that the property had water “drainage problems” which had not 
been previously disclosed by DMA. DMA conveyed the prop- 
erty to the Bohms in accordance with the purchase agreement on 
June 11, 1997. DMA failed to execute and deliver a disclosure 
statement as required by § 76-2,120. The Bohms allege that due 
to DMA’s failure to provide a disclosure statement, they have 
“suffered injury” totaling $4,421 because the “Defendant did 
not disclose previous water damage to the Plaintiffs.” The 
Bohms allege that Home also had knowledge of the water dam- 
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age and failed to disclose such in a written disclosure statement 
as well. The Bohms seek $4,421 in damages from DMA and 
Home severally. 

DMA’s and Home’s demurrers were heard on August 17, 
1998, before the Hall County Court. The county court consid- 
ered the allegations and found that § 76-2,120 did not effect a 
substantive change in the law but merely provided a mechanism 
by which a seller of real estate was required to notify a buyer of 
any latent defects in a property. The county court determined 
that the Bohms could recover under § 76-2,120 if they showed 
(1) that there was some defect to the premises; (2) that the defect 
was known to DMA and/or Home; (3) that the information with 
respect to the defect was not within the reach of the reasonable 
diligent attention, observation, and judgment of the Bohms; and 
(4) that such defect resulted in damage to the Bohms. In the con- 
text of these four elements, the county court sustained both 
DMaA’s and Home’s demurrers, finding that the Bohms failed to 
state a cause of action in their petition. However, the court did 
not specify what was lacking in the Bohms’ petition. The Bohms 
then elected to stand on their petition, which was dismissed. The 
Bohms then appealed the county court decision to the Hall 
County District Court. 

The matter came before the district court on December 21, 
1998. That court found that § 76-2,120 placed a duty on DMA 
to provide the Bohms with a disclosure statement. The court 
also concluded that Home could be liable only if a disclosure 
statement was actually provided and that because no disclosure 
statement was provided, Home could not be liable. The district 
court determined that the facts, as pled, excluded Home from 
any cause of action under the statute because a disclosure state- 
ment was not provided to the Bohms. 

The district court then found that while § 76-2,120 does pro- 
vide a buyer with a cause of action when a seller breaches his or 
her statutory duty to provide a disclosure statement, the statute 
fails to state the specifics of the cause of action. The district 
court noted that the statute provides that “the disclosure state- 
ment is not an inspection or warranty which the purchaser can 
rely upon,” and that the purchaser must therefore “revert back to 
common law concerning failure to disclose in real estate trans- 
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actions.” The district court determined that § 76-2,120(11) 
“must only mean that a purchaser can bring a cause of action 
against the [seller] for failure to disclose and any consequential 
damages, including attorney’s fees and costs as a result of fail- 
ing to disclose [and] not include actual damages caused by mis- 
leading or committing fraud by concealment.” The Bohms 
timely appealed to this court. 


ASSIGNMENTS OF ERROR 
We reduce the Bohms’ 13 assignments of error to (1) whether 
§ 76-2,120 effected a substantive change of law and (2) whether 
the county court erred in sustaining both demurrers. 


STANDARD OF REVIEW 

{1] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the courts below. State v. Burlison, 255 Neb. 190, 583 
N.W.2d 31 (1998). 

[2] In considering a demurrer, a court must assume that the 
facts pled, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the exis- 
tence of facts not alleged, make factual findings to aid the plead- 
ing, or consider evidence which might be adduced at trial. 
Larson v. Demuth, 252 Neb. 668, 564 N.W.2d 606 (1997). 
Whether a petition states a cause of action is a question of law 
regarding which an appellate court has an obligation to reach a 
conclusion independent of that of the lower court. Cobb v. Sure 
Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 (1998). 


ANALYSIS 

The Bohms contracted to purchase the property from DMA 
through Home on April 10, 1997. A short time after contracting 
to purchase the property, the Bohms “became aware” of 
“drainage problems.” DMA failed to provide a written disclo- 
sure statement as required by § 76-2,120. However, with knowl- 
edge of the water problems, the Bohms proceeded to purchase 
the property on June 11, 1997. Now, the Bohms claim that as a 
result of DMA’s and Home’s failure to disclose the “drainage 
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problems,” they suffered $4,421 in “previous water damage.” 
The Bohms base their entire cause of action on § 76-2,120. This 
statute has not been previously discussed by the appellate 
courts. We must determine whether the Bohms have stated a 
cause of action under this statute. 

[3-6] We readily conclude that under the language and defi- 
nitions of § 76-2,120, the Bohms are purchasers, DMA is the 
seller, and Home is DMA’s agent, and that the subject property 
and undisclosed water problems are within the statute’s ambit. 
Thus, we dispense with discussion of those matters. Section 
76-2,120 provides: 

(2) On and after January 1, 1995, each seller of residen- 
tial real property located in Nebraska shall provide the pur- 
chaser with a written disclosure statement of the real prop- 
erty’s condition... . 

(3) The disclosure statement shall include language at 
the beginning which states: 


(d) That the statement is a disclosure of the real prop- 
erty’s condition as known by the seller on the date of 
disclosure; 

(e) That the statement is not a warranty of any kind by 
the seller or any agent representing a principal in the 
transaction; 

(f) That the statement should not be accepted as a sub- 
stitute for any inspection or warranty that the purchaser 
may wish to obtain; 

(g) That even though the information provided in the 
statement is not a warranty, the purchaser may rely on the 
information in deciding whether and on what terms to pur- 
chase the real property; 


(i) That the information provided in the statement is the 
representation of the seller and not the representation of 
any agent and that the information is not intended to be 
part of any contract between the seller and purchaser. 

(4) In addition to the requirements of subsection (3) of 
this section, the disclosure statement shall disclose the 
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condition of the real property and any improvements on 
the real property... . 


(5) The disclosure statement shall be completed to the 
best of the seller’s belief and knowledge as of the date the 
disclosure statement is completed and signed by the seller. 
If any information required by the disclosure statement is 
unknown to the seller, the seller may indicate that fact on 
the disclosure statement and the seller shall be in compli- 
ance with this section. 


(7) The disclosure statement shall be delivered by the 
seller to the purchaser or the agent of the purchaser on or 
before the effective date of any contract entered into on or 
after January 1, 1995, which binds the purchaser to pur- 
chase the real property, and the purchaser shall acknowl- 
edge in writing receipt of the disclosure statement. 

(8) The seller shall not be liable under this section for 
any error, inaccuracy, or omission of any information in a 
disclosure statement if the error, inaccuracy, or omission 
was not within the personal knowledge of the seller. 

(9) A person representing a principal in the transaction 
shall not be liable under this section for any error, inaccu- 
racy, or omission of any information in a disclosure state- 
ment unless that person has knowledge of the error, inac- 
curacy, or omission on the part of the seller. 


(11) If a conveyance of real property is not made in 
compliance with this section, the purchaser shall have a 
cause of action against the seller and may recover the 
actual damages, court costs, and reasonable attorney’s 
fees. The cause of action created by this section shall be in 
addition to any other cause of action that the purchaser 
may have. Any action to recover damages under the cause 
of action shall be commenced within one year after the 
purchaser takes possession or the conveyance of the real 
property, whichever occurs first. 

[7] The general rules of statutory construction require that 
statutory language is to be given its plain and ordinary meaning 
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where possible, and when the words of the statute are plain, 
direct, and unambiguous, an appellate court should not indulge 
in interpretation. See Memorial Hosp. of Dodge Cty. v. Porter, 
251 Neb. 327, 557 N.W.2d 21 (1996). An appellate court will, if 
possible, give effect to every word, clause, and sentence of a 
statute, since the Legislature is presumed to have intended every 
provision to have a meaning. See id. With these principles, we 
address the errors assigned. 


Whether § 76-2,120 Effected Substantive Change of Law. 

[8] The county court found that § 76-2,120 did not effect a 
substantive change in the law but merely provided a mechanism 
by which a seller is required to notify a buyer of latent defects 
in property. We do not agree. The statute, by its clear terms, 
places a duty upon a seller of certain real estate to provide a 
written disclosure statement to a buyer, whereas no specific duty 
to provide the written disclosure statement existed at common 
law. See § 76-2,120(2). The seller also has the duty to complete 
the statement to the best of his or her knowledge, § 76-2,120(5), 
and deliver said disclosure to the purchaser before the effective 
date of the sale, § 76-2,120(7). While the disclosure is said not 
to be a warranty, the purchaser may still rely on the information 
contained in the disclosure statement when deciding whether to 
buy said property, thereby reducing the purchaser’s burden of 
discovering defects by giving the buyer access to the seller’s 
knowledge. § 76-2,120(3)(g). The statute also specifically pro- 
vides that “the purchaser shall have a cause of action against the 
seller,” § 76-2,120(11), if the conveyance is not made in com- 
pliance with § 76-2,120; again, this is a statutory remedy which 
did not exist at common law. Finally, the statute provides its 
own 2-year statute of limitations for such cause of action, indi- 
cating that this cause of action is to be treated differently from 
other common-law actions with varying statutes of limitation. 
See, Neb. Rev. Stat. § 25-207 (Reissue 1995) (4-year limitation 
for fraud); Neb. Rev. Stat. § 25-205 (Reissue 1995) (5-year lim- 
itation on written contract). We hold that § 76-2,120 provides a 
purchaser of real estate with a new cause of action in addition to 
any other common-law or statutory cause of action a purchaser 
of real estate may have, which is not to suggest that the statute 
allows for a double recovery. Thus, a purchaser, such as the 
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Bohms here, may plead a cause of action for recovery of “actual 
damages” based on a violation of § 76-2,120. Nonetheless, a 
purchaser may bring such an action in conjunction with any 
other theory of recovery for the same damage. Therefore, we 
find that as a matter of law, the county court erred when it found 
that § 76-2,120 did not effect a substantive change in the law. 

[9] We now turn to the elements of this new cause of action 
which must be pled and proved to recover, as well as what dam- 
ages may be recovered by the purchaser. We also consider the 
extent of the agent’s liability. Section 76-2,120 requires a seller 
of real property to execute and deliver a written disclosure of the 
real property’s condition to the purchaser on or before the effec- 
tive date of any contract for the sale of such realty. The disclo- 
sure must be completed to the best of the seller’s knowledge and 
belief as of the date of disclosure. Noncompliance creates a 
cause of action in the purchaser against the seller for actual 
damages. A seller is not liable for any error, inaccuracy, or omis- 
sion in a disclosure statement which was not within the seller’s 
personal knowledge. Thus, violations of § 76-2,120 must be 
done knowingly. See, Woods v. Pence, ___ Ill. App. 3d ___, 708 
N.E.2d 563, 236 Ill. Dec. 977 (1999). 

Woods is an Illinois case which involves a statute much like 
§ 76-2,120. The Illinois statute, ““765 ILCS 77” et seq., requires 
a Seller to provide a disclosure statement and imposes liability 
on one who knowingly violates the Illinois Residential Real 
Property Disclosure Act or provides information known to be 
false.__ Ill. App. 3d at__, 708 N.E.2d at 565, 236 Ill. Dec. at 
979. The facts in Woods are also analogous to our case, although 
the case involved a motion for summary judgment; nonetheless, 
it is instructive. The appellants purchased a home from the 
appellees. Unlike our case, the appellees provided a disclosure 
statement which indicated no water leakage problems, when in 
actuality, the roof leaked and needed to be replaced. Like our 
case, the appellants noticed the water damage problems prior to 
completing the purchase of the home. After purchasing the prop- 
erty, with knowledge of the water problems, the appellants sued 
the appellees to recover the $30,000 repair expense associated 
with replacing the roof. The lower court sustained the appellees’ 
summary judgment motion, finding that although the appellees 
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may have had knowledge of the defective roof, the appellees 
had not tried to conceal the defect and had reasonably believed 
that the problem had been corrected through numerous repairs. 
The Illinois Court of Appeals reversed, finding the issue of the 
appellees’ reasonable belief to be a jury question rendering sum- 
mary judgment inappropriate. Concerning the elements of 
proof, the Woods court stated: 

We also note that, contrary to the trial court’s belief, 
plaintiffs need not prove that defendants actively con- 
cealed the problem with the roof. The Disclosure Act 
requires the seller to disclose known defects and imposes 
liability for failure to do so; concealment is not mentioned 
in the Act. Similarly, the fact that plaintiffs were aware of 
water damage to the residence does not preclude liability. 
While the disclosure report is not a substitute for inspec- 
tions or warranties, buyers are entitled to rely on the truth- 
fulness of the statements contained therein. [Citation omit- 
ted.] A seller who knowingly makes a false statement is 
subject to liability under the Act; no exception is made 
because of a buyer’s knowledge of the defect. [Citation 
omitted.] We believe, however, that a buyer’s knowledge 
of a defect may be relevant to the amount of damages 
awarded to a successful plaintiff. [The Act] provides for an 
award of actual damages. [Citation omitted.] Presumably, 
any defect of which the buyer was aware would be 
reflected, to a greater or lesser extent, in the purchase price 
of the house, thereby reducing those damages. 

(Emphasis in original.) ___ Ill. App. 3d at ___, 708 N.E.2d at 
565, 236 Ill. Dec. at 979. 

[10,11] We agree with Woods that the buyer’s knowledge of 
undisclosed damage in a cause of action for failure to provide a 
disclosure statement is relevant on the extent of damages, but 
does not provide a total defense. We find the reasoning of Woods 
to be logical and consistent with the obvious purpose of our 
statute, which at its core is to get sellers to give buyers the writ- 
ten disclosure statement. Therefore, we hold that a buyer states 
a cause of action under § 76-2,120 when a seller fails to comply 
with the written disclosure requirement, even though the seller 
has knowledge of the undisclosed condition. Thus, the buyer 
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must plead and prove either that the seller failed to provide a 
disclosure statement or that the statement contained knowingly 
false disclosures by the seller. The statute makes the “actual 
damages” which the buyer has sustained as a result of the viola- 
tion of the statute recoverable. See § 76-2,120(11). While 
“actual damages” were not precisely pled by the Bohms, impre- 
cision or defect in the pleadings and prayer for damages does 
not make a petition subject to a demurrer. See, Larson v. Marsh, 
144 Neb. 644, 14 N.W.2d 189 (1944); Burnham v. Bennison, 
121 Neb. 291, 294, 236 N.W. 745, 747 (1931) (prayer for relief 
which was characterized as “ ‘next step to the Lord’s prayer’ ” 
held sufficient and not subjecting pleading to demurrer). 

A review of the petition shows that the Bohms allege that 
contrary to § 76-2,120, DMA failed to disclose a water drainage 
and damage problem that was known to DMA at the time of 
transfer, and that as a result, they “suffered injury.” Therefore, 
the county court improperly sustained DMA’s demurrer, and the 
district court erred in affirming the county court’s decision as to 
DMA. 


Whether County Court Erred in Sustaining Home's Demurrer. 
The Bohms also assert that the county court, and then the dis- 
trict court on appeal, erred in sustaining Home’s demurrer. Our 
reading of § 76-2,120 shows that only the seller has the main 
statutory duties. For instance, § 76-2,120(2) imposes a duty on 
the seller to “provide the purchaser with a written disclosure . . 
. . The disclosure statement shall be executed by the seller.” 
Moreover, the information in the disclosure is “the representa- 
tion of the seller and not the representation of any agent.” 
§ 76-2,120(3)(i). Additionally, the disclosure statement is to be 
completed to the best of the “seller’s belief,” § 76-2,120(5), and 
delivered by the “seller to the purchaser or the agent of the pur- 
chaser,” § 76-2,120(7). Finally, the statute specifically provides 
that if the conveyance is not made in compliance with the 
statute, the “(purchaser shall have a cause of action against the 
seller,” and there is no mention of any action against an agent. 
§ 76-2,120(11). Statutes which effect a change in common law 
or take away a common-law right should be strictly construed. 
Lackman y. Rousselle, 257 Neb. 87, 596 N.W.2d 15 (1999). 
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[12] The only provision even remotely allowing for liability 
against an agent is found at § 76-2,120(9), which provides: “A 
person representing a principal in the transaction shall not be 
liable under this section for any error, inaccuracy, or omission of 
any information in a disclosure statement unless that person has 
knowledge of the error, inaccuracy, or omission on the part of 
the seller.” Strictly construing the statute as we must do, we first 
note that the statute speaks of a person representing a principal, 
making no distinction between a seller’s agent or a buyer’s 
agent. However, such liability is limited, by the terms of the 
statute, to any error, inaccuracy, or omission of any information 
in a disclosure statement. Furthermore, the statute states that no 
agent is liable unless it is specifically shown that the agent “has 
knowledge of the error, inaccuracy, or omission on the part of 
the seller.’ (Emphasis supplied.) § 76-2,120(9). We find that an 
agent can be liable only when (1) a disclosure statement is actu- 
ally provided by the seller; (2) the seller knowingly provided a 
statement containing errors, inaccuracies, or omissions; and (3) 
the agent knew that the seller had actual knowledge of the error, 
inaccuracy, Or Omission at the time the seller provided the state- 
ment. In this case, no disclosure statement was ever provided. A 
disclosure statement is a statutory prerequisite for any liability 
against the agent. It is not our place to address the wisdom or 
coherence of this statutory scheme. This case is resolved by 
strictly construing the plain language of a statute which is in 
derogation of the common law. Therefore, the district court cor- 
rectly affirmed the county court’s order sustaining Home’s 
demurrer, remembering that the normal opportunity to amend 
after a demurrer is sustained, if it is possible to cure the prob- 
lem, is not applicable here because the Bohms stood on their 
petition. See Lawry v. County of Sarpy, 254 Neb. 193, 575 
N.W.2d 605 (1998). 

Finally, the Bohms argue, however, that § 76-2,120 extends 
liability to an agent who fails to provide a disclosure statement 
just as it imposes liability on the seller. We do not read the 
statute so broadly. Moreover, a review of the Bohms’ petition 
shows that they allege that Home failed to provide any informa- 
tion regarding water damage and that Home “had knowledge of 
the water damage.” Home’s knowledge of the defect is not suf- 
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ficient. The Bohms would have to allege and prove that Home 
had knowledge, not of the defect, but of the DMA’s knowledge 
of the defect at the time DMA made the disclosure. But there 
was no disclosure statement and thus no agent liability. 


CONCLUSION 
The county erred in sustaining the demurrer of DMA and dis- 
missing the case against that defendant. However, there was no 
error in sustaining the demurrer of Home. We remand for further 
proceedings as to DMA. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR FURTHER PROCEEDINGS. 
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